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PREFACE 


TO 

THE SIXTH EDITION. 

' » " 

The present Edition has been prepared on the same lines as 
previous Editions. The alterations in the law have been pointed 
out, and such judicial rulings and orders as bear on the now Code 
have alone been reproduced under the sections to which they 
relate, but it is necessary further to explain in aU of these rulings 
and orders, the references to various sections of the repealed Codes 
have been changed to the corresponding sections of the new Code. 
An endeavour has also been made to make the law more readily 
intelligible by referring generally, in the notes to each section, 
to their sections of the Code or other laws bearing on the same 
subject. 

The comparative statement published by the Legislative 
Department showing *the sections of the new Code correspond* 
ing to those of the repealed Code of 1872 .and, its amending Act 
of 1874 has also been reproduced, while as a cross reference, 
under each section of the new Code, the law which it professes 
to re-enact in whole or in a modified form is entered in brackets. 
It has been thought that such reference to the High Court Proce- 
dure Act, 1875, or the Presidency Magistrates’ Act, 1877, would 
unnecessarily encumber this work, and therefore when a section 
of this Code re-enacts either wholly or in part one of the Code 
of 1872 or its amending Act of 1874, these have alone been 
noted. 
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Whore judgments or orders quoted have been published, 
reference has been made to the Report or Government Gazette : 
but in many instances unpublished cases and orders have been 
entered in the notes. These have been obtained from official 
sources, and may he depended upon as strictly accurate. 

The judgments of the Calcutta Hioh Couet have been 
taken from Sutherland’s Weekly Reporter : the Bengal Law Re- 
ports : the Indian Law Reports and the Calcutta Law Reports 
published by Messrs. Brown and Co. A ^w- cases have also been 
taken from the earlier reports by Mr. T^^Marshall and from the 
Revenue, Civil and Criminalf Reporter published by Messrs. 
Wyman and Co. The cases decided and orders passed by the 
Madeas High Couet have been obtained from tlie reports of 
Mr. Whitley Stokes, Mr. O’Sullivan, and Mr. J. M. C. Mills j 
also from the Madras Jurist, the Indian Law Reports and a pub- 
lication by Mr. T. Weir, Registrar of that Court ; those by the 
Bombay High Couet from reports by Mr. J. Dunbar, Mr. R. T. 
Reid, Mr. C. E. Earran and Mr. C. W. L. Jackson as well as 
from the Indian Law Reports ; those of the late Agea Suddee 
Couet from reports published under authority of that Court 
(quoted as Agra), those of the Agea High Couet from the 
reports of Moonshee Hanooman Pershad and LaUa Lalita Pershad 
(quoted as N. TF. P.), and after removal of that Court to 
Allahabai) from reports by Mr. Tarrant (quoted as Allahabad), 
the Indian Law Reports, and the Legal Remembrancer edited 
by Mr. C. P. Hill. 

The cases decided by the Punjab Chief Court have been* 
obtained from official reports designated the Punjab Record. ^ 

Lastly the orders passed by the several Courts have been 
quoted from the publications of Mr. C.- A. Wilkins, Registrar, 
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Calcutta High ' Court : Mr. T. Weir, Registrar, Madras High 
Coixrt : a book published by the authority of the Bombay High 
Court ; and a similar publication by Mr. Smyth, of the Punjab 
Chief Court. 

The appendix contains nearly all the Acts of the Legislature 
which are intimately connected with the Code of Crimiual Proce- 
dure, and these have been annotated with references to decided 
cases and orders likely to be useful in interpreting them. 

Por the Indices I am much indebted to my friend 
Mr. W. Gordon Leith of the Calcutta Bar. 

11. T. P, 
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Page 

48, last lino but one for “ 142” read “ 191”. 

49, 11th lino, for “49” read “12”. 

67, 13th line, for “ cover” read “ exceed”. 

74, 9th and 10th lines should bo “ escaped convict, or proclaimed offender”. 

79, 7th line from bottom, for “34” read “ 54”. 

80, 2nd para, for “ V of 1879” read “ IV of 1879” in three places for “ 1873” read “ 1878”. 

136, 14th line “In re Chunder Nath Sen” for “L JV. 11. 6 Cal. 876” read “I. L. *R. 

6 Cal. 87o”. * 

137, 2nd lino fi-otn bottom, after “In re Chunder Nath Sen” for “6 Cal. L. R 679” read 

“6Cal. L. H., 379”. • i ^eaa 

153, 2iid line, for “ Chondronath Sen, 5 Cal. L. R. 579” read “ Chunder Nath Sen 6 Cal 
L. R. 379”. 

169, 17th lino from bottom, after “ Bai Ratan” for “ 10 Bom. 36G” read “ 10 Bom. 166”. 

202, 6th „ „ omit “ and to prosecute such person up to final judgment”. 

204, 7th „ „ after “ Bholanath Sen” /or “I. L. R. 2 Cal. 35” read “I L. R 

2 Cal. 23”. 

208, 3rd line from bottom for “ power to him” read “power given to him”. 

227, 11th line, /or “and the magistrate not to bring” read “and the magistrate not onk to 
bring”. ^ 

274, See 261 (c.) for “abatement” read “abetment”. 

278, 17th line, after “Karan Singh” read “ 1. L. R. 1 All. C80”, 

284, 29th lino, after “Gopul Danook” for “ 6 L. R. 7 Cal. 96” read “I. L. R. 7 Cal. 96”. 

285, 26th line, for “ But if after pleading guilty” read “ But if after pleading not truiltv” 

310, 23rd line, for “2 Cal. I. L. R. 304” read “2 Cal. L. R. 301”. ^ 

416, 10th line, after “Rajeoomar Singh” for “1 Cal. L. R. 382” read “1 Cal. L. R., 352.” 

466, 17th lino, for “minors” r^ad “ unions”. 

455, 19th line, for “5 All. 128” read “4 All. 128”, 

475, 20th lino, after “ Aiiapurna Bai” for “1, L. R. Bom. G30” read “I. L. R. 1 Bom. 630”. 

482, last line, for “ Nobogopal Bomb.,” read “ Nobogopul Bose”. 

487, 6th line from bottom, after “ llirainun Ayah, 21 W. U. 64” for “ 22 B. L. R. 4 App.” read 
“ 13 B. L. R. 4 App.” 

489, 13th line, for “ taken by B or the magistrate” read “ taken by B, the magistrate”. 
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(rf) 

2 ... 

212, 213 

(7) 

(<’) 

8 ... 

211, para. 2 

(8) ... 

(?) 

201 

548 

(9) 

(A) 

202, para. 1^ 

218, cl. 1 

(10)5 ... 

(*•) 

2 ... 

492, para. 2 

(11) ... 

0), (A) 

203, para. 1 

241 

223 

260 

2, lat cl. 
2ndol 

242 

224 

260 

246 

226 

261 with els. (a) A (i) 

3 ... 

537 

226 

262 

204, para. 1 

496 

227 

263 

' 2 ... 


228 

264 

^ 205 

247 

229 

266, para. 1 

206, para. 1 

242 

230 

2 

2 ... 

243 

231* 

193, para. 1 ' 

207 

244, para. 1 

232 

268 


> See Act XI. 1874, s. 18. • See Act XI, 1874, a. 16. ‘ See Act XI, IST^Co* 

’Ditto ditto, a. lA ’Ditto ditto, 8.16. ’Ditto dttto, 8,16. 




" JCvUi OOatPABATIVB STATEMENT GF THE TWO CODES. 


Section of old Code 

Corresponding Section 
of new Code. 

Section of old Code. 

233, paras. 1 A 2 

269, para. 1 

269 

Expln. 

536 

260 

234, para. 1, ol. 1 

Omitted 

261 

2 

460 

262 

para. 2 


263, para. 1 ... 

235 

270 

2 ... 

236 

274, para. 2 

3 ... 

237, paras. 1 <& 2 

271 

4® ... 

para. 2 

255, para. 2 

5^ ... 

238 

272, para. 1 

65 ... 

289 

284 

264 

240 

276 

265. 

2^1 

275 

266 

242 

4G1 

267 

243, paras 1 A 2 

277, paras. 1 & 2 

268, para. 1 ... 

para. 3 

4 ... 

279, p.'ira. 1 
( 276, Proviso 2nd 

2 ... 

269, para. 1 ... 

( 279, para 2 

2 ... 

244, opening clause 

278, opening clause; 
320 

270, para. 1 ... 

2 ... 

cl. (1) ... 

(2) ... 


3 ... 

(3) ... 


271, para. 1^ ... 

(4) ... 


27 ... 

(5) ... 


271A, para. 1® ... 

(6) ... 

278, cl. {h) 

2»... 

245 

is) 

271B10 

246 

280 

272, para. 1 ... 

2471 

286 

2, cl. 1 

248 

287 

2,cl.2ii 

249* 

288 

3 ... 

260 

342, para. 1. 

289 

273, para. 1 ... 

251, paras. 1 & 2 

2 ... 

para. 8 

290 

3 .. 

252 

292 

274, para 1 ... 

253 

293 

212 

254 

282 

3 ... 

265 , para. 1 ... 

297, and 309, para. 1 

Expln?^ ... 

2 ... 

367, Proviso 

275 

266 

298 

27614 

267 

299 

277 

258 

294 

278, para. 1 ... 


Correspondinpf Section 
or new Code. 


285 

205 

809, para. 2 
309 

300, 301 
303 
302 
306 

307, paras. 1 <ft 2 
3 

344, para. 1 
272, Proviso 

407, para. 1 
406 

486, paras 1 & 2 
para 3 
40S, para. 1 
422, cl 1 

408, Proviso (a) 
para 1 

408, Proviso [a) and 
410 
410 

418 and 423, cl. (d) 
371, para. 3 


378, 429 

417 

417 


423 

413 

413, Expln. 
412 

414 

415 

416 

415 Expln. 

419 
548 

420 

421, para. 1 


1 See Act XI, 1874, s. 19. 

^ Ditto ditto, 8.20. 

Ditto ditto, 8. 21. 

% f, ® • oad Ditto ditto, s. 22. 


»8ee Act XI, 1874,* b. 23. 
» and ” Ditto ditto, 6. 24. 
Ditto ditt^ a. 23. 


OOlCPA-BAtITB STATEMIiNT OF TBB ITfft) 001>1». • idX ^ 


Section of old Code. 

Corresponding Section 
01 new Code« 

Section of old Code. 

CorrQSMndi^ Scotioa' 
‘ of new (^de. 

27 s, para. 2 ... 

42 L, para. 2 


428, cl. (d) 

81 ... 

Om. see secs. 421, 

299, para. 8 ... 


423 

300 

537 

279, cl. 1 

422, cl. 1 

301, para. 1 

879 

ol.2» ... 

2 

2 ... 

881 

280» 

423 

302, para. 1 ... 

873 

Froviao 


2 ... 


281 

426 

3 ... 

• 

282, para. 1 ... 

428, para. 1 

302 A, 7 para. 1 • 

383 

2 ... 

404 

2 . 

890 

8 ... 

428, para 2 

428, para. 3 

303 

384 

4 ... 

304, para. 1 ... 

386 

6 ... 

2 ... 

•••••• 

283, para. 1 ••• 

637 

305 

400 

2 ... 

637 

306 

882 

3 ... 

t 4 •• 

307, para. 1 

386 

284 

423, cl. (6) 

2 ... 

387 

285 

430 

8 ... 


286 

404 

4 

389 

286, lllmtrationa 


308, paras. 1, 2 A 3 

545 

287, para. 1 ... 

374 

4 ... 

546 

2 ... 

367, para. 5 

309, para. 1 ... 


288 

376 

IFrov 

33, para. 1, Fro^ 

289, para. 1 ••• 

376, para. 1, 428, p. 1 


ao 2 

2 .«• 

2, 428, p. 3 

2 .. 

33, para. 1, with 

3 eee I 

1 3, 428, p. 2 


Froviao 1 

290 

377 

310 

391, para. 1 

291 


811, para. 1 ... 

392 

292 

553 

2 .. 

392, para. 2 

293 

553 

38 .. 

391, para. 2 

294 

435, para. 1 

312, paras. 1&2» 

394 

295, para. 1 

1 

para. 3 ... 

393 

2 ... 


313 

395 

296, para. 1 ... 

438 

314, para. 1 ... 

35, para. 1 

28 ..e 

436, cL 1 

2 

2 

Froviao^ ... 

436, Froviao (5) 

2, Frov. 1 

2,Proi; 1 

2976 

439 

2,Frav, 2 

2,Prot^e2 

297, para. 8 ... 

426, para. 1 

315 

848 

297, para. 10 ••• 

440 

316 

396 

29b8 

437 

817 

397 

299, para. 1 ••• 

( 425, pam. 1 

1 442 

Froviao ... 

818 

898 

899 

2 

f 425, para. 2 

819 

868, para. 2 

• • • 

[442 




> See Act XI, 1874, s. 26. « See Act XI, 187^ »• >9. ^ See Aet XI, 187A ■■ 82. , 

siMtto ditto, a. 87. ‘Ditto ditto, sa ‘Ditto dittos *. 8 S, 9 un<l. 

* Ditto dittos ><281 * Ditto dittos s. 81 . * Ditto ditto, A 8^ Sto8> A ' ^ 



XX 


COMPAEATIVE STATEMENT OP THE TWO COEE§. 


Soctionof oldCode. 

\ 

Corresponding Section 
of new Code. 

Section of old Code. 

Corresponding Section 
QX new Code. 

820 

t 

847 

• •a 

887 

821 

368 

348 

• • • 

338 

822, para. ... 

401, para. 1 

349 

... 

339 

2 ... 

8 

350 

• • • 


3 ... 

402 

351 

... 

640 

4, cl. 1» 

401, para. 4 

352 

• tt 

90 

• cl.2» 

363, para. 1 

• « 0 

87, paras. 1,2, cl. (3) 

823 

609 

2 

• • • 

88, para. 1 

824 

255, para. 2 

8 

• •• 

2 

825, para. 1 ... 

510 

354 

• •e 

89 

2 ... 


355 

... 

90 

826 

611 

356. 

• • • 

485 

8^7 

612 

357, para. 1 

• • • 

208, para 2 

328 

350, para. 1 

2 

• •• 

219 

329 

350, para. 1 

358 

• • • 

216, para. 1 

830, para. 1 ... 

603, para. 1 

359 

... 

216, JProVa 2 

2 ... 

603, paras. 1 & 3 

360 

... 

217 

3^ ... 

604, para. 1 

361 

... 

244, paras. 2 and 3 

4' ... 

6 ... 

505 

506 

362, para. 1 

.. 

( 208, para 2 
( 25 , para. 2 

6« ... 

507 

o 


( 208, para. 2 

831 



• * 

. 1 257, para. 1 

832 

354 

363 


291 

883 

855 

864 

• •• 

485 

884, para. 1 ... 

356, para. 1 

865 


94, para. 1 

paras. 2 & 3 

2 

366 

• •t 

96 

para. 4 .,. 

8 

367 

• • « 

104 

5 ... 

4 

868, para. 1 

0«» 

96 

885 

357, and 362, para. 1 

2 


97 

836 

868 

869, cl. 1 


96, para. 2 

837 

555 

2 

• •• 

95 

888 

359, and 362, para. 2 

370 


101 

839 

860 

371 

• •• 

101 

840 

861 

872 

• • f 

101 

841 

863 

373, para. 1 

• • • 

101 

842 

342, para. 1 

2 


99 

848 

2 

8 



844 

343 

374 

• - 

99 

845 

842, para, 4 

876 

• 0 • 

101 

846, para. 1 ... 

364, para. 1 

876, para. 1 

99 9 

101 

2 ... 

2 

2 

999 

101 

8 ... 

3 

8 

99 9 

101 

4 ... 

2 

4 

■ • ■ 

101 

5 ... 

538 

877 

99» 

98, except ok. (d) 





and (e) 


> S^ Art Xt, 1874, «. 34. > See Art XI, 187A a. 84. • See Act XL 1874, a. B6. 

^ ’ JPuto edittOi 0 . 8it * Ditto ditto, 0 . 85. * Ditto ditto, a* 35. 




OOVtASAtdVS mTBHBKT OB THE TWO ^ 

• X »li 

^ i 


BeotionofoldCode 

Oorrespotiding Section 
bfnewCbde. 

Section of old Code 

Cortewondiag SMtian 
bl aew Cpdb. 

378, pata. 1 

••• 

406, para. 1, ol. 2 


2 ... 

105 

3 


8791 

165 

4 

820, cl. (cy 

880 

166 

5 


881 

153 

6 

(e) 

882 

102, para. 1 

7 

, 278, 820 

888 

2 

8 

820, cl. (g) 

884 

2 

9 

■ W 

885 

103 

10 

(0 

886 

52 

11 

if) 

887, para. 1 

51, para. 1 

12 


2 ... 

523, para. 1 

406, para. 2 ... 

278, 320 

888 

496 

8 ... 

278, 320 

889, para. 1 

497, para. 1 

4 ... 

462, Proviso, 

2 ... 

2 

407 

326 

890 

498 

408, para. 1 ... 

462, para. 1 

391 

499 

2 ••• 

2 

892 

501 

3 ... 

3 

393 

406 

4 • • • 


394 

500 

409, para, 1 ... 

328 

395 

602 

2 ... 

Chapter VI,— A 

396 

514, paras. 1, 2 & 3 

3 ... 

Ditto 

397, para. 1 

514, para 1 

410 

327 

2 ... 

2<& 3 

411 

329 

3 ... 

4 

412 

330 

398, para. 1 

514, paras. 1 to 4 

413 

331 

IfProv,^ 

para. 5 

414 

332 

2 ... 

615 

415, para 1 ... 

523, para. 1 

3 ... 

516 

2 ... 

525 

399 

5L3 

416 

528, para. 2 

400, para. 1 

321, para 1 

417, para. 1 ... 

524, para. 1 

2 ... 

2 

2 ... 

• 2 

401, para, 1 

322 

4183 

517, para. 1 

2 ... 

823 

418, EscplnJ^ ... 

517, Expln, 

402 

324, paras. 1 to 4 

419 

520 

403 

325 

420 

518 

404 

319 

421 

544 

405, cl. 1 

278, 320 

422 

543 

2 

278, cl. (d) 

423 

464 

, 8 ... 

(J) 

424, para. 1 ... 

469 

4 

if) 

2 ... 

469 

5 

278, 320 

3 ... 

464 

6 

278, cl. (o) 

425, para. 1 

465, para. 1 

406^ para. 1,^)1. 1 

320, cl. 1 

2S ... 

2 


> Act XI, 1874, •. 96. * 8oa Act XX, 1874, e. 88. < Bee Act XL 1874, «. 89. 

* Ditto ditto, a, 37. * Ditto ditto, s. 88, 


xxii 


COMPARATIVE STATEIVIENT OF THE TWO CODES 


Section of old f 

' 01 new Code. 


42G 

427 

428 

429 

430 

431 

432 ■ . ... 

433 

434 

435, para. 1 

paras. 2 & 3 
430, imra. 1 ... 

2 ••• 

3 ... 

4 ... 

437 

438, para. 1 ... 

2 ... 

430 

410 

4-11 

442 

443 

444 

445 
440 

447 

448 

449 

450 
4511 

452 

453 

454, paras. 1 to 3 
454, I//, (a) ... 

(i) ... 
( 0 ) ... 

... 

W ... 
(/) ... 
(y) ... 
(A) ... 

' (0 ... 
O) ... I 


46C 

467 

468 

470 

471 

472 

473 
471 
47.5 

480 

481 

4S2, para. 1 
2 

347 


4S4 

445 

4L7, para. 1 
221 
222 
223 
554 

225 
227 

227 

226 

228 

229 

231 

230 

232 

233 

231 

235, III. («) 
(d) 
{e) 
(/) 


235, III. (a) 

W 


235, III. (») 


Section of old Code 


454, III. (7c) 
( 1 ) 
(,n) 
(n) 
{o) 

(I) 

455 

450 

457 

457, III. (a) 

w 

458 

459 

400, para. 1 
2 

3 

4 

III. (a) 

((>) 

ic) 

id) 

(/) 

(y) 

(A) 


461, cl. 

462 

463 


464, para. 1 ... 

22 ... 

3 ... 

4 ... 

6 ... 
6 ... 
78 ... 

466 

466, paras. 1, 2 <& 8 
4 ... 

6^ ... 

467 

468 

469 


Corresponding Section 
of new Code. 


235, Ili. 'iJ) 
(1) 
(b) 

im) 

io) 

236 

237 

238, para. 1 
2dS, III. (a) 

239 

240 

403, para. 1 
2 

3 

4 

III. (a) 

W 

(o) 

403, lii.'ld) 
(^0 
(/) 
(^) 

367, para. 2 
3 


366 
367, para. 1 
j 307, paras. 1, 2 <& 4 
(e369 

371, para. 1 
372 

367, para. 5, JProv. 

■ •I ... 

537 

637 

196 

197, para. 1 
2 

4, last para. 

195, para. 1, cl. (a) 

y 7 V 


1 See Act XI, 1874, s. 40. 
^ Ditto ditto, s. 41, 


“ oee ixvb AX, io^», B. ^ 

* Ditto ditto, s. 




COMPARATIVE STATEMENT OF THE TWO CODES. 


xxiii 


Section of old Code. 

Corresponding Section 
of new Code. 

imujj 

Corresponding Section 
* of new Code. 

470, para*. 1 


195, para. 2 

495 


116 

2 


3 

496 


119 

470, Tlxpln. 

... 

• • • • • • 

497 


j 118, i^ara. 1 

471, paras. 1 <& 2 

476, para. 1 



( 123, para. 1 


3 

2 

498, para. 1 


107, 123 

472, para. 1 

... 

477, para. 1 

2 


123 

2 

. . . 


499, para. 1 



3 

... 

477, para. 2 

2 

... 


473 


487, para. 1 

3 

... 

123, paras. 1 & 4 

474. paras. 1 2 

478 

JSxphi. 





3 


500 

• •• 

124, para. 1, & 125, 

476 


479 

501 

. . . 

126 

476 


478, para. 2 

502, para. 1 


514, para. 1 

477 


476 

2 

... 

2 

478 


199 

3 


3 

479 


199 

4 


4 

480 


127 

5 


1 

481 


128 

6 


121 

482 


129 

7 


107, 514 

483 


132, cl. (a) 

503, para. 1 

... 

514, para. 1 

484 


130 

2 


2& 3 

485 


132, cl. {c) 

33 


4 

486 


(d) 

504, i>ara. 1 


109 

487 


181, and 132, cl. 

2 


120, para. 1 

488 


132, cl 1 

3 



480 to 488 (Ch. 

127 to 132 (Ch. IX) 

4 


109 

XXXVI)^ 



505 

... 

110 



( lOG, para. 1 

506 

• • • j 

110 

489, para. 1 

... 

( 123, paras. 1 to 3 

507, para. 1 


123, para. 2 

2 


120, para. 1 

2 

... 

3 

3 



508 


123, para. 3 

4 



i 509, para. 1 

• •• 

112 

490 


f 106, para. 1 

2 


554 

... 

) 123, paras. 1 to 3 I 

510, para. 1 


123, para. 1 

491 

... 

107 1 

2 

. . . 

5 

Hxplns. 

» • • 

107, 117 

511 


124, para. 1 

492 


112 

i 512 


2 

492, Mxpln, 

• • • 

113 

513 


126 

493, para. l,cl. 1 

554 

514, para. 1 

1 

514, para. 1 


2 

106, para. 1, last cl., 

2 


paras. 2 A 3 



&118, JProv. 2nd. 

3 


para. 4 

2 



515, para. 1 

• • • 

112, 114 

494 


90 

2 

... 

109 



C 108, para. 1 

3 

• •• 

117, para. 2 

JProviso 


^ 114, Fr aviso. 

4 

... 

511 


‘ Soo Act XI, 1874, s. 43. * See Act XI, 1874, s. 44. 



XXIV 


COMPARATIVE STATEMENT OP THE TWO CODES. 


Section of old Code: 

Corresponding Section 
of new Code. 

cie 

122 

617 

111 

518, with Xapln. 1 

114, para. 1 

618, l£apln.2 ... 

2 

3 ... 

3 

4 ... 

4 

619 . ... 

143 

520 

435, para. 3 

621 

133 

522 

134 

523, para. 1 ... 

135 

2 ... 

138, cl. ig) 

3 .. 

139 

4 ... 

141 

6 ... 

138, cl. (/?), and 139 

524, para. 1 ... 

138, cl. {h) 

2 ... 


525, para. 1 ... 

f 136, & 137, para 1 

1 140, para. 2. 


Section of old Code. 

Corresponding Section 
of new Code. 

525, para. 2 

• •• 

141, para. 3 

526, para. 1 


( 139, para. 1 
ij 140, imra. 1 

2 


140, para. 2 

5271 

• • • 

137, para. 2 

528 


142 

629 


1, para. 2 

530 


145 

531 

• • • 

146 

532 


147. 

533 

• • i 

148, para. 1 

534 

• if 

522 

535 

• * • 

1, para. 2 

536 

f •• 

488 

537 

• •1 

489 

538 


490 

539 


558, para. 1 

510 

• •• 

1, para. 2 

541 

• •• 

1, para. 2 


Table shewing correspondence of the section-mmhers of Act XI of 1874 separately 
icith those of the present Code, Act X of 1882. 


Section of old Code. 

Corresponding Section 
of new Code. 

Section of old Code. 

Corresponding Section 
of new Code. 

1 

4!,cls.(2)&(r)28, 

14 

209 


204, para. 1 

15 

218, cl. 1 

2 

4, para. 2, cl. 1 

10 

254 

3 

380, para. 1 

17 

260, cl. (0 

4 

7, para. 1, cl. 2, 

18 

193, para, 1 


para. 3 

19 

286 

5 

14, para. 3 

20 

288 

6 

192, para. 1, 528, 

21 

306, para. 1, 307 


l)ara. 1 

22, cl. 1 

410 

7 


2 

418, 423 cl. (d) 

8 

495 

3 

371, para. 3 

9 

178, Proviso. 

4 


10 


5 

378, 429 

11 

527 

23 


12 

447, para. 2, 448 

24, cl. 1 


13 

1 

340 

2 

1 415, Expln. 


^ See Act XI, 1874, b . 46. 





COMPARATIVE STATEMENT OF THE TWO CODES. 


XXV 


Section of old Code. 

Corresponding Section 
of new Code. 

Section of old Code. 

Corresponding Section 
• of new Code. 

25 

548 

34, cl. 3 


20 

Om., see secs. 421, 

35 

504, para. 1, 605, 


423. 


507 

27 

422, cl. 2 

30 

105, para. 4 

28 

423 

37 

514, para. 5 

29, cl. 1 

430, cl. 1 

88 

517, para. 1 «fe Expln. 

2 

Proviso (6) 

39 

405, parai 2 

30 

439 ! 

40 

2;^2, III. 

31 

437 

41 

371, para. 1, 548 

32 

383, 390 

42 

4, last para. 

33 

391, para. 2, 394 

43 

Chapter IX 

34, cl. 1 

401, para. 1 

44 

514, para. 4 

2 

4 

45 

137, para. 2 
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CODE OF CRIMINAL PROCEDURE, 
1882 . 


»■■■ 

A.n Act to consolidate and amend the law relating 
to Criminal Procedure. 

♦ 


Whereas it is expedient to consolidate and amend 
ProMnbie. relating to Criminal Pro- 

cedure; It is hereby enacted as 

follows ; — 


Ch. I. 
S. 1. 


PART I. 

PRELIMINARY. 


CHAPTER I. 


1 . This Act may be called "The Code of Crimi- 
r Short title. nal Procedure, 1882”: and shall 

Oommenoement. 

of January, 1883 ; 

It extends to the whole of British India; but, in 
Local extent. the absence of any specific provision 

, . to the contrary, nothing herein con- 

tained shall affect anjr special or local law now in force 
or any special jurisdiction or power conferred, or any 
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S. 2. 


special form of procedure prescribed, by any other law 
. now in force,- or shall apply to — . 

(«) the Commissioners of Police in the towns of 
Calcutta, Madras and Bombay, or the police in the towns 
of Calcutta and Bombay ; 

The following sections of the Code relating to the action of the 
Police have been expressly extended to the Towns of Calcutta and 
Bombay : 

Sec. 54 which empowers any Police officer without an order from a 
Magistrate and without a warrant to arrest persons under certain specified 
circumstances. 

• Sec. 68 regarding the service of summons by a Police-officer. 

Sec. 84 regarding execution of a warrant of arrest issued by a 
Magistrate beyond his local jurisdiction. 

Sec. 202 regarding an order by a Magistrate for a Police investi- 
gation into the truth of a complaint which on examination of the 
complainant he has reason to distrust. 

(b) any officer duly authorized to try petty offences 
in militery bazars at cantonments and stations occupied 
by the troops of the Presidencies of Port St. George and 
Bombay respectively ; 

(e) heads of villages in the Presidency of Fort 
Saint George ; or 

(d) village Police-officers in , the Presidency of 
Bombay : 

(e) and nothing in sections 174, 175 and 176 shall 
apply to the police in the town of Madras. 

(Ss. 1, 2, 111, 529, 535, 540^ 641.) 

Sections 174, 175, 176 relate to inquests which in the Town of 
Madras would be regulated by Act VIII (Mad.) of 1867. 


2 . On and from the first day of January, 1883, the- 
_ , ^ enactments mentioned in the first 

Bepeal of enactments. iii -ini iij 

schedule shall be repealed to the 
extent specified in the third column thereof, but not so 
as to restore any jurisdiction or form of procedure not 
then existing or followed, or to render unlawful the' 
continuance of any confinement which is then lawful. 

(Ss. 2, 82, 86.) 

All notifications published, proclamations issued, 
Notifloation., *c., un- powers Conferred, forms prescribe^, • 
der repealed Acte. local limits defined. Sentences pass- 

ed and orders, rules and appointments made, under any 
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enactment hereby repealed, or under ftny enactment 
repealed by any such enactment, and which are i%* 
force immediately before the first day of Januarjfei 
1883, shall he deemed to have been respectively pub- 
lished, issued, -conferred, prescribed, defined, passed and 
noade under the corresponding section of this Code. 

* (S. 2, last para.) 


3 * In every enactment passed before this Code 
Beferences to Code of comes into forcG, in which refer- 

Orlminal Procedure and gnCC IS made to, Or to anV chapter 
other repealed enactments. • • i 

or soction of, the Code of Criminal 
Preceduro, Act No. XXV of 1861, or Act No. X of 1872, 
or to any other enactment hereby repealed, such refer- 
ence shall, so far as may be practicable, be taken to be 
made to this Code or to its corresponding chapter or 
section. 

(S. 2, paras. 3, 4.) 


In every enactment passed before this Code comes 
nzpressions in former into forco the cxprossions “ Officer 
exercising (or ‘ having’) the powers 
(or ‘ the full powers’) of a Magistrate”, “ Subordi- 
nate Magistrate, first class”, and “ Subordinate Magis- 
trate, second class”, shall respectively be deemed to 
mean “Magistrate of the first class”, “Magistrate 
of the second class”, and “Magistrate of the third 
class” ; the expression “ Magistrate of a division of 
a district” shall be deemed to mean “ Sub-divisional 
Magistrate”, the expression “ Magistrate of the district” 
.shall be deemed to mean “ District Magistrate”, and the 
expression “ Magistrate of Police” shall be deemed to 
mean “ Presidency Magistrate.” 

4 * I:^ this Code the following words and expres- 

, , , , sions have the following moan- 

^ mgs, unless a difcerent intention 

appears from the subject or context : — 


(a) “ Complaint” means the allegation made orally 
or in writing to a Magistrate, with 
a View to his taking action under 
this Code, that some person, whether known or unknown, 
has TOmmitted an offence; hut does not include the 
report of a Police-officer : 


Cb. I. 
S.8. 
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See section 196 which empowers certain Magistrates to take co^n 
zance of offences on complaint or otherwise,. and sections 200 — 204 for 
the procedure on receipt of a complaint. 


(b) “Investigation” includes all the proceedings 
. .. under this Code for the collection 

''Investigation**: o -i iaii.ii i* 

01 evidence conducted by the police 
or by any person (other than a Magistrate or Police- 
officer) who is authorized by a Magistrate in this behalf : 


Under this definition no investigation would be held bj a Magis- 
trate. Any action taken by a Magistrate would be an inquiry. 

. The concluding portion of this definition refers to a case, such as 
when a Magistrate on receipt of a complaint sees reason to distrust its 
truth, and, under S. 202, directs a local investigation by such person 
as he thinks fit to appoint for the purpose of ascertaining the truth or 
falsehood of the complaint before he issues process for the attendance of 
the accused. 


(c) 


' Inquiry** 


Inquiry” includes every inquiry conducted 
under this Code by a Magistrate or 
Court: 


(d) “Judicial proceeding” means any proceeding 

in the course of which evidence is 

"Judicial Proceeding** : , , ii a i 

or may be legally taken : 

(e) “ Writing” and “ written” include “ printing”, 
“Writing and “writ- “lithography”, “photography”, 

*®“” ' “ engraving”, and every other mode 

in which words or figures can be expressed on paper or 
on any substance ; 

(/) “ Sub-division” means a sub-division made 
“sub-diTision”: uudcr tliis Codc of a District : 

It also means all existing sub-divisions which are not usually 
put under the charge of a Magistrate section 3, 

(ff) “ Province*' means the territories for the time‘ 
being under the administration of 
any Local Government : 

The General Clauses’ Act, 1 of 1868, section 2, cl. x declares that 
** Local Government” shall mean the person authorized by law to admi-^^ 
iiister executive Government in the part of British India in which the 
Act containing such expression shall operate, and shall include a Chief 
Commissioner, 

(A) “ Presidency-town” means the local limits for 
the time being of the ordinary 
original civil jurisdiction of the 
High Court of Judicature at Port William, Madr^ or 
Bombay ; 


‘ Ppovinoe*’ 


* Fresidenoy-town** : 
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(i) High Court” means, in reference to proceed- 
-Hififii Court” T . ings against European British sub- 
jects or persons jointly charged with European British 
subjects, the High Courts of Judicature at Fort William, 
Madras and Bombay, the High Court of Judicature for 
the North-Western Provinces, the Chief Coiirt of the 
Panjdb and the Recorder of Rangoon : 

* In other cases High Court” means the highest 
Court of criminal appeal or revision for any local area ; 

or, where no such Court is established under any • 
law for the time being in force, such oflB.cer as the 
Governor General in Council may appoint in this behalf : 

The definition o£ High Court here given is a general definition. 

It would not however apply to Chapter XXIII ‘ of trials before High 
Courts* (except to section 308,) as a special definition is given in 
section 267 applicable to that chapter. 

A distinction is made by section 185 between the Recorder of 
Rangoon and the Judicial Commissioner of British Burmah in deter- 
mining, in cases of doubtful jurisdiction, the Court by which a trial 
on inquiry should be held, such matters being ordinarily left to High 
Court, 

0) “ Chief Justice” includes also the senior Judge 
‘•Chief Justice”: of a Chief Court : 

(k) “ Advocate General” includes also a Govem- 
“ Advocate General” : nieiit Advocate, or, vvhcre there is 

no Advocate General or Government Advocate, such 
officer as the Local Government may, from time to time, 
appoint in this behalf : 

(l) “ Clerk of the Crown” includes any officer spe- 
•• Clerk of the Crown”! dally appointefl by the Chief Jus- 
tice to discharge the functions given by this Code to 
the Clerk of the Crown : 

The following are among the funetions of the Clerk of the Crown 
under the Code : to summon witnesses whom the accused after com- 
mitment to the High Court may wish to be summoned to give evidence 
on the trial (section 211) ; to receive the charge, record of the inquiry, 
and any exhibit (section 218) ; to frame a charge, where a person has 
been committed for trial without one, or to add to or otherwise alter a 
charge (section 226) ; before the 1st April in each year to prepare lists 
of common and special Jurors (section 313) ; to publish in the Gazette 
before the 26th April preliminary lists and before Ist May revised lists 
of such Jurors (section 314) : to take affidavits and affirmations to be 
used before a High Court or any officer of such Court (section 539). 

6 


Ch. I. 
S. 4. 
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(m) “ Public Prosecutor” means any person ap- 
«• Public Prosecutor”: pointed Under section 492, and 
includes any person acting under the directions of a 
Public Prosecutor ; and any person conducting a prose- 
cution on behalf of Her Majesty in any High Court in 
the exorcise of its original criminal jurisdiction : 

(«) “ Pleader” used with reference to any proceod- 
“ Pleader” : ing in any Court, means a pleader ' 

authorized under any law for the time being in force to 
practise in such Court, and includes (1) an advocate, a 
vakil and an attorney of a High Court so authorized, 
and (2) any mukhtar or other person appointed with 
the permission of the Court to act in such jirocceding : 

The Legal Practitioners’ Act, XVIII of 1879 is the law on this 
subject. 

(o) “ Police-station” means any post declared, gener- 

«• Police-station” : ally or Specially, by the Local 

Government to bo a Police-station for the purposes of 
this Code, and includes any local area sptjcified by the 
Local Government in this btdialf ; and “ Officer in 
•• Officer in charge of a chargC of R PolicC-station” iucludcS, 
Police-Station” : wlicn the officcr in charge of the 

Police-station is absent therefrom or unable from illness 
to perform his duties, the Poli(;c-ofIicer present at the 
Police-station who is next in rank to such officer and 
is above the rank of constable, or, when the Local 
Government so directs, any other Police-officer so 
present : 

This definition embodies section 18G of the Code of 1872. 

Section 550 provides for the exercise by Police-officers of superior 
rank of the power of an officer in charge of a Police-station. 

(p) “Offence” means any act or omission made 

“Offence”: punishable by any law for the time 

being in force : 

(q) " Cognizable offence” means an offence for, and 

** Cognizebie offence** s cognizable casc means a case in, 
“Cognisable case*’: which a Police-officer, within or 

without the Presidency-towns, may, in accordance with 
the second schedule, or under any law for the time being 
in force, arrest without warrant : 



DEFINITIONS. 


“ Non-cognizable offence” means an offence for, and 
•• Won^ognteabie of. “ non-cognizable case” means a.case 
fonoo” : in, which a Police-officer, within 

••Non.ooeniaabieo«ie»: orwithouttlic PresMency-towns, 

may not arrest without warrant : 


(r) “ Bailable offence” means an offence shewn as 
bailable in the second schedule, or 
which is made bailable by any 
other law for the time being in 
force; and “ non-bailable offence” means any other- 
offence : 


Bailable offence'*: 

** Non-bailable offence** : 


(s) “Warrant-case” means a case relating to 

•• •Warrant-case” : an offcnco puiiishablc witli death, 

transjjortation or imprisonment for a term exceeding 
six months : 

(t) “ Summons-case” means a case relating to an 
« Summons-case”! offoncc not SO punishable : 

(n) “ European British subject” means — 

(1) any subject of Her Majesty bom, naturalized 
“European British Or domicilcil in tlie United King- 

subject” I dom of Great Britain and Irel.and, 

or in any of the European, American or Australian 
Colonies or Possessions of Her Majesty, or in the Colony 
of New Zealand, or in the Colony of tlio Capo of Good 
Hope or Natal ; 

(2) any child or grand-child of any such person by 
legitimate descent : 

(S. 71.) 


(v) “ Chapter” means a chapter of this Code ; and 

-Chapter”: “Schedule” means a schedule 

** Schedule” : hereto annexed : 

(to) “ Place” includes also a house, building, tent 
“ Place.” and vessel. 

Words which refer to acts done extend also to 
Words referring to acts, illegal omissions ; and 

all words and expressions used heroin and defined 
Words to have same in thc Indian Penal Code, and not 
, nmaning as in Penal Code, hereinbefore defined, shall be 

deemed to have the meanings respectively attributed to 
them by that Code. 


Ch. I. 


S. 4.. 
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All offences under the Indian Penal Code 
Trial of offenoea under shall be inquired* into and tried 
Penal Code. according to the provisions herein- 

after contained ; and all offences under any other law 
Trial of ofifencea againat shall be inquired into and tried 
other Laws. according to the same provisions, 

but subject to any enactment for the time being in force 
regulating the manner or place of inquiring into or 
trying such offences. 

(Ss. 6, 7, 8, 11, 63, para. 1, Expl.) 


S. 549 enables the Governor-General in Council to make rules as to 
the cases in which persons subject to military law shall be tried by a Civil 
Court or by Court Martial, and for the course to be taken by a Magistrate 
in such cases. 


PART II. 

CONSTITUTION AND POWERS OP CRIMINAL 
COURTS AND OFFICES. 


CHAPTER II. 

Of the Constitution of Criminal Courts and 

Offices. 

A. — Classes of Criminal Courts. 

6 , Besides the High Courts and the Courts con- 
oiosses of Criminal stituted Under any law other than 
this Code for the time being in 
force, there shall be five classes of Criminal Courts in 
British India, namely : — 

I. — Courts of Session : 

II. — Courts of Presidency Magistrates : 

III. — Courts of Magistrates of the first class : 

IV. — Courts of Magistrates of the second class ; 

V. — Courts of Magistrates of the t^d class. 

(Ss. 5, 19.) 
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7 . 


Sessions Divisions 


sions : 


B. — Territorial Bimsions. 

Every Province (excluding the Presidehoy- 
towns) shall be a Sessions Division, 
or shall consist of Sessions Divi- 


Districts. 


and every Sessions Division shall, for the purposes 
of this Code, he a District or con- 
sist of Districts. 


The Local Goveniment may alter the limits, or. 

Power to alter Divisions with the previous Sanction of the 
and Districts. Govcmor General in Council, the 

number, of such Divisions and Districts. 

The Sessions Divisions and Districts existing when 
Existing DivUion and Code comcs into force shall bo 

Districts maintained till Sessions Divisions and Districts 
respectively, unless and until they 

are so altered. 


Every Presidency-town shall, for the purposes of 

Presidency-towns to be t^is Codo, be deemed to be a 
deemed Districts. District. 

(Ss. 12, 13, 14, 38.) 


8 . The Local Government may divide any District 
Power to divide Dis- outsidc the Prcsidcncy-towns into 
triots into Sub-divisions. Sub-divisioDs, or make any portion 

of any such District a Sub-division, and may alter the 
limits of any Sub-division. 


All existing Sub-divisions which are now usually 
Existing Sub-divisions P^t Under the charge of a Magis- 
maintained. trato shall be deemed to have been 

made under this Code. 

(S. 39.) 


A Cantonment Magistrate is under Act III of 1880 S. 3 to bo 
deemed a Magistrate in charge of a division (now subdivision) of a * 
District within the meaning and for the purposes of this Code. 


Ch. IL 
Ss. 7, 8. 
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C, — Courts and Offices outside the Presidency -towns. 

9 . The Local Government shall establish a Court 
of Session for every Sessions Divi- 

Court of Session. • • i. ^ t ^ i? i 

Sion, and appoint a Judge or such 

Court. 


It may also appoint Additional Sessions Judges, 
Joint Sessions Judges and Assistant Scissions Judges to 
exercise jurisdiction in one or more such Courts. 

' All Courts of Session existing when this Code 
comes into force shall be deemed to have been establish- 
ed under this Act. 

(Ss. 15, 18.) 


The officers mentioned in para. 2 are consequontlj Courts of Session 
to the extent of their respective powers and are included within that 
term when used in this Code. 


10 . In every District outside the Presidency- 
^ towns, the Local Government shall 

Distnot Magistrate. . , • j. j. 1*^.1 n j. 

appoint a Magistrate 01 the nrst 
class, who shall ho called the District Magistrate. 

(S. 36.) 


It has been held that the term ‘ Zillah Magistrate’ used in the 
Bombay Regulations signifies only the Magistrate of tlie District. Pro- 
bhakar Saman, 3 Bomb. 11. Crown cases : Hira Jiva, 7 Ibid 59. 


11. 


Officers temporarily 
succeeding to vacancies 
in office of District 
Magistrate. 


Whenever, in consequence of the office of 
a District Magistrate becoming 
vacant, any officer succeeds tem- 
porarily to the chief executive 
administration of the District, such 


officer shall, pending the orders of the Local Govern- 
ment, exercise all the powers and perform all the duties 
respectively conferred and imposed by this Code on the 
District Magistrate. 

(S. 65.) 


12 . The Local Government may appoint as many 
Subordinate Magis- pcrsons as it thinks fit, besides the 
District Magistrate, to be Magis- 
trates of the first, second or third class in any District 
outside the Presidency-towns ; and the Local Govern- 
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ment, or the District Magistrate subject to the control , 

Local limits of their of thc Local Government, nfiay, 
juriBdiotion. from time to time, define local 

areas within which such persons may exercise all or any 
of the powers with which they may respectively be 
invested under this Code. 

Except as otherwise provided by such definition, 
the jurisdiction and powers of such persons shall extend 
throughout such District. 

(Ss. 37, 49.) 

This section which takes the place of S. 49 of the Code of 1872 
extends the powers of a District Magistrate. Under S. 49 a District 
Magistrate could authorise any Magistrate subordinate to him to enter- 
tain complaints arising within certain local limits only “ under general 
or special orders of the Local Government.” A District Magistrate is 
now competent to exercise this power “ subject to the control of the 
Local Government” and unless restricted by express orders would be 
able to act in this respect. 

All Magistrates of Districts have been empowered to act under S. 

12 in the following Provinces : Bengal {Gaz. 1873, p. G7) : Madras 
(Oaz. 1873, p. 717) : North- Western Proyinces {Gaz. 1873, p. 3): 

Punjab {Gaz. 1873, p. 75) : British Burmah {Gaz. 1873, p. 5.) 

The following Circular (No, 23, dated 23rd May 1871) issued by 
the Government of Bengal under S. 49 of the Code of 1872 is impor- 
tant in connection with S. 12 of this Code. 

The Lieutenant-Governor, considering that it is desirable that the 
Magistrates of Districts should have the fullest possible authority and 
responsibility in regard to the administration of the whole of the dis- 
tricts, is of opinion that thc authority of Government to invest particu- 
lar officers with general j)ovvers should not ordinarily be exercised, and 
should be confined to special cases and special circumstances. Ordinarily 
he would leave the delegation to any Magistrates subordinate to the 
Magistrates of the District (whether they are in charge of Sub- 
Divisions or not) of the j)ower to entertain cases to the Magistrate of 
tho District himself, who will act under the authority conferred on him 
by S. 12 of the present Code. 

It is to be understood that the former orders authorizing Magis- 
trates of Districts to delegate the i^owerof hearing complaints in certain 
circumstances, are not by implication to limit that power to those 
circumstances ; the fullest authority is now given to Magistrates of 
Districts to exercise their discretion in empowering any Magistrate or 
Subordinate Magistrate to hear all cases or any classes of cases or any 
particular case, according to his jurisdiction and fitness. 

At the same time it must be particularly understood that these 
ordera are not intended to encourage Magistrates of Districts to divest 
themselves of criminal functions ; on the contrary, it is expected that 
they will exercise tho utmost discretion in regard to the power entrusted 
to the Magistrates subordinate to them, whether at head-quarters or in • 
Subdivisions ; and since they have been so much relieved by the transfer 
of rent silits^ the Lieutenant-Governor considers that they should them- 
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Ch. IL selves take a large share of the criminal business. With this latter 

view, the Lieutenant-Governor is pleased to cancel the orders under 

S. 12. which’ Joint Magistrates are usually placed in charge of a head-quarter’s 
subdivision. He thinks that the Magistrate of the District should 
ordinarily himself undertake this charge when he is at or near head- 
quarters, and that it should only be delegated to a subordinate when he 
is absent in other parts of the district. Exceptions may only be made 
in the case of the 24-Pergunnahs and any other district in which the 
general duties of the Magistrate and Collector are of a very peculiar 
character. 

The instructions contained in the last paragraph will, however, not 
prevent the Magistrate from empowering any of his subordinates in 
'the head- quarter portion of the district to hear petitions in any cases, 
or classes of cases, or coming from any locality. This distribution of 
the work will require great judgment and discrimination. Things 
should be so arranged that neither on the one hand should the Magis- 
trate lose sight of cases which he ought to see or regulate, nor on the 
other should parties be unnecessarily driven about from one Magistrate 
to another before being heard. The great thing is, that the people 
should not be harassed more than can in any way be avoided. The 
Lieutenant-Governor fears, from what he has heard, that at present 
they are at some places far too much handed about from one Court to 
another, and he trusts that this will not be the case in future. It must 
be remembered that only one officer at one place can have the power to 
make over a petition to any other Magistrate, viz., the Magistrate of 
the District at head- quarters, and the Subdivisional Magistrate in his 
Subdivision, so that it cannot legally be that the Magistrate should 
hand over to the Joint Magistrate and the Joint Magistrate to the 
Deputy. It will generally be better that Magistrates whom it is desired 
to employ in that capacity, and whose discretion can be trusted, should 
be empowered to hear certain classes of cases arising within certain 
local limits, the Magistrate of the District always keeping a watch 
over their proceedings besides retaining certain criminal works himself. 

Ordinarily it will of course be desirable that Magistrates in charge 
of Subdivisions should have a general authority to hear complaints and 
receive cases in their Subdivision. The Magistrate of the District 
should exercise his own discretion in empowering any other Magistrate 
in a Subdivision to hear any cases or classes of cases, subject to the 
power of withdrawing any case which is possessed by the Magistrate of 
the Subdivision. 

It should be understood, however, that even in the case of Sub- 
divisional Magistrates, it is not to be taken as a matter of course that 
they are to be empowered to hear all cases without reserve. Much 
must depend on the character of the Magistrate and of the locality, 
and the Magistrate of the District should limit the power to hear any 
classes of cases which he does not think it desirable wholly to entrust 
to the Subdivisional Magistrate. He must always remember that his 
own responsibility is as complete in the Subdivisions as in any other 
portion of the district. 

The Lieutenant-Governor specially desires Subdivisional Officers 
. to keep the Magistrate of the District promptly informed of 4ny emer; 
gent case which they may have taken up under S. 68 (S. 142 of the 
present Code) or of any peculiar difficult or impor^ut case which may 
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come before them in the exercise of the powers entrusted to them, so 
that the Magistrate of the District may have an early opportunity of 
advising them and of withdrawing the case if necessary. They should 
keep him well informed of any action they may take regarding the re- 
moval of nuisances and such like matters. 

It must be very fully understood that Subdivisional Magistrates 
are most entirely under the control of the Magistrate of the District^ 
and no attempt to escape entire and honest subordination will be toler- 
ated. The Lieutenant-Governor hopes that he will have no occasion to 
interfere for the thorough and complete maintenance of this principle. • 

' Magistrates of District, should lose no time in supplying by their 
own order, under S. 6613 (S. 49 of the present Code), the want of juris- 
diction to hear cases which may be occasioned by the withdrawal of ' 
powers heretofore conferred by Government, and they are directed to 
submit to the Commissioners of Divisions a report showing what ar- 
rangements they have made for the distribution of the criminal work of 
the whole district. They are competent to alter this distribution from 
time to time, and to withdraw any of the powers which they have given 
to any Magistrate, but should keep the Commissioner generally inform- 
ed of the nature of the arrangements which they make. And Com- 
missioners will be so good as to submit to Government a report showing 
the arrangements made in the several districts of their Divisions. 
They should give Magistrates the benefit of their advice with reference 
both to their own experience and to what they may see of the working 
of different practices in the various districts, and they should inform 
Government of their opinion of the arrangements made, and bring to 
notice anything that seems to them faulty or objectionable, and any- 
thing that seems specially worthy of imitation in other districts. 

13 . The Local Government may place any 

Power to put Magistrate Magistrate of the first or second 
iu charge of Sub-division, class in cliargc of a Suh-division, 

and relieve him of the charges as occasion requires. 

Such Magistrates shall be called Sub-divisional 
Magistrates. 

The Local Government may delegate its powers 
Delegation of powers to Under this scction to the District 
District Magistrate. Magistrate. 

(S. 40.) 


The ordinary powers of a Subdivisional Magistrate are set forth in 
Sch. Illi No. 4. It would seem that under the terms of section 12 the 
jurisdiction and powers of such Magistrates would extend throughout 
the District, though in the exercise of their powers as Subdivisional 
Magistrates they might be restricted to the limits of the particular 
Subdivision. 

A Cantonment Magistrate is under Act III of 1880 section 3 to be 
deemed a Magistrate in charge of a Divuion (now a Subdivision) of a 
District within the meaning and for the purposes of this Code. 

7 


Ch. IL 
Ss. 12, is: 
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14 . The Local Government may confer upon any 
• person all or any of the powers 

Special MagiBtratea. ^ j, 

conferred or confemble by or un- 
der this Code on a Magistrate of the first, second or 
third class, in respect to particular cases or to a parti- 
cular class or particular classes of cases, or in regard to 
cases generally,! in any local area outside the Presi- 
dency-towns. 

Such Magistrates shall be called Special Magis- 
trates. 


With the previous sanction of the Governor 
General in Council, the Local Government may delegate, 
with such limitations as it tliinks fit, to any ofl5.cer 
under its control the power conferred by the first para- 
graph of this section. 

No powers shall be conferred under this section on 
any Police-officer below the grade of Assistant District 
Superintendent, and no powers shall be so conferred 
except so far as may be necessary for preserving the 
peace, preventing crime and detecting, apprehending 
and detaining offenders in order to their being brought 
before a Magistrate, and for the performance by the 
officer of any other duties imposed upon him by any 
law for the time being in force. 

(S. 42.) 


15 . The Local Government may direct any two or 
Benotes of Magis- more Magistrates in any place out- 
side the Presidency-towns to sit 
together as a Bench, and may by order invest such 
Bench with any of the powers conferred or conferrible 
by or under this Code on a Magistrate of the first, 
second or third class, and direct it to exercise such 
powers in such cases, or such classes of cases only, and 
within such local limits, as the Local Government 
thinks fit. 


Except as otherwise provided by any order under 
Powers eTe rdssMe by f his section, every such Bench shaU 
Bench in absence of spe- have the powers Conferred by this 
eiai direction. Magistrate of the high- 

est class to which any one of its members who is present 
taking part in the proceedings as a mmber of the 
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Bench belongs, and as far as practicable shall, for ^he 
purposes of this Code, be deemed to be a Magistrate of 
such class. 

(Ss. 60, 61.) 

Two or more Special Magistrates of the Town of Benares maj sit 
together as a Bench for the trial of cases witliin the municipal limits 
of that Town.— JV. W. P. Gaz., 1874, p. 1175. 

The following orders have been issued by the Government of 
Bengal with regard to Benches of Magistrates in the following Dis- 
tricts, — Dinagepore, Malda, Rungpore, Chittagong, Tipperah, Dacca, 
Backergunj, Mymensingh, Shahabad, Samn, Tirhoot, Kamroop:, 

1. Under the direction of the Magistrate of the District, any two 
or more of the Honorary Magistrates in any District may, in that 
District, sit as a Bench in company with the Magistrate of the District, 
or the Subdi visional Magistrate, or any salaried Magistrate subordinate 
to the Magistrate of the District exercising not less than second class 
powers, whom the Magistrate of the District may depute for that pur- 
pose ; and any Bench so constituted is vested with first class powers in 
respect of offences cognizable by Magistrates of the first class, and with 
powers of summary trial under S. 2G0 of the Criminal Procedure Code. 

2. Under the special order of the Magistrate of the District, any 
two Magistrates, honorary or salaried, of whom one is vested with not 
less than second class powers, may form a Bench with first class powers, 
for the trial of any particular case or class of cases, specially referred 
to them by the Magistrate of the District. Such ilench may also 
exercise summary powers under S. 260 unless the order of reference is 
for trial in regular form. 

3. Under the direction of the Magistrate of the District, any one 
of the Honorary Magistrates of a District may sit with any salaried 
Subordinate Magistrate to form a Bench, and the Bench shall, when so 
constituted, exercise second class powers in respect of offences cognizable 
by Magistrates of that class and powers of summary trial under S. 261 
of the Criminal Procedure Code, unless any Member of the Bench have 
first class powers, in which case the Bench may also exercise those 
powers. If the Magistrate of the first class has summary powers under 
S. 260, the Bench may exercise those powers. 

4. Subject to the general orders of the Magistrate of the District, 
any two or more Honorary Magistrates may, in their respective towns 
or municipalities, sit together as a Bench for the disposal of offences 
under Municipal or Towns Acts, and the conservancy clauses of any 
Police Act, without the assistance of any salaried Magistrate : and such 
Bench shall exorcise third class powers, and powers of summary trial 
under S. 261 in respect of all such cases . — CaL Oaz.y 1873, pp. 17, 662. 

The terms of section 15 enable the Local Government to empower 
Benches of Magistrates to deal with Miscellaneous cases not being 
trials which they could not do under section 50 of the Code of 1872. Sea 
In the matter of Suffurooddeen, 2 Cal. L. B., 263 ; (^. C.) 1. L. R. 3 Cal,, 
754. It is important that the constitution of the Court should not be 
> changed in the course of a trial. Thus when a Bench of Magistrates 
invested with Ist class powers commenced the trial of an offence cog- 
nisable only by a Magistrate of the 1st class, and at the adjourned trial 
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Cb. II. only one of the Magistrates was present and he personally was inrested 

only, with inferior powers it was held that he could not proceed with 

S. 16. the trial. Baroda Prosunno Chuckerbutty, 2 Cal. L. B., 348. 

16 . The Local Government may, or, subject to the 
Power to frame rtdes coutrol of the Local Government, 
for guidance of Benches. the District Magistrate may, from 
time to time, make rules consistent with • this Code for 
the guidance of Magistrates’ Benches in any District 
respecting the following subjects : — 

(а) the classes of cases to be tried ; 

(б) the times and places of sitting ; 

(c) the constitution of the Bench for conducting 
trials ; 

{d) the mode of settling differences of opinion 
which may arise between the Magistrates in session. 

(Ss. 62, 63.) 

The following draft rules and instructions for the guidance of 
Benches of Magistrates, to be established after issue of the Circular, have 
been issued by the Government of Bengal, Cir. 16, March 25, 1880, power 
being given to the District Magistrate to make additional rules if 
approved by the Commissioner. 

1. The Bench shall try such cases as its powers enable it to try, 
and it is authorized to try, arising within the local limits following, or 
such particular cases as are made over to it by the Magistrate of the 
district or any Magistrate empowered to make over cases. It can 
only entertain of its own motion such complaints as the Magistrate of 
the district may authorize it to entertain both in respect of local limit 
and classes of cases. 


[JETcre enter Local Limits,"] 

The Magistrate of the district may nominate any single member or 
members of a Bench, or any salaried Magistrate, to receive complaints 
of cases triable by the Bench, and which the Magistrates nominated are 
themselves empowered to try or commit for trial. In the event of the 
complaint not being received by the Bench itself, the District or Sub- 
divisional Magistrate may transfer the case to the Bench, and issue the 
necessary processes for bringing the accused and the witnesses before 
the Bench at its regular sittings. 

2. The Bench shall sit at the place and on the dates mentioned 
below. The Honorary Magistrates will sit in the rotation arranged by 
the Magistrate of the district or division, but any Magistrate not 
named may sit, provided he is not personally interested in the case 
before the Bench. 

\^Rere enter place and ordinary dates of sitting J] 

3. The Bench may hold one or more adjourned sittings if this be, 
found necessary for the disposal of business or of part-heard cases ; but. 
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it shall be open to the Bench at the close of its regular sitting either to Ch. II. 

apply to the District or Sub-divisional Magistrate to transfer from their 

file any unheard cases, or to postpone them to next Bench day, as may Ss.. 16, 17. 
seem most convenient. 

4. The Chairman of the Bench for the time being shall be the 
Magistrate of highest powers present at a sitting. Where two or more 
are of equal powers, the Bench may elect its own Chairman, provided 
always that it shall be in the discretion of the Magistrate of the 
District to appoint the Chairman for each time of sitting, or generally. 

5. The Chairman shall maintain order, conduct the proceedings 
of the Court, and exercise all the functions in that behalf usually 
exercised by a Magistrate when sitting alone. It shall be open to any • 
member of the Bench to put any question to the witnesses, either direct* 
or through the Chairman as the latter may deem advisable, and to 
suggest any matter for the Chairman’s consideration. 

6. Each member of the Bench shall have a voice in deciding as 
to the admissibility of evidence and in the finding and sentence. In a 
Bench of three or other uneven number of members the opinion of the 
majority shall prevail. When the numbers are even, the Chairman 
shall have a casting vote. 

7. In the trial of ordinary cases the Chairman shall generally 
record the evidence and judgment, but such duty may, with his consent, 
be performed by any one of his colleagues. 

In the trial of summary cases, where the Bench has been invested 
with summary powers, the necessary record shall be prepared by the 
Chairman or one of bis colleagues, or by means of the Clerk of the 
Court, but in every case the record must be signed by each member of 
the Bench who is present. 

8. Any part-heard case postponed to a further sitting of the 
Bench may be proceeded with if any member of the Bench has been 
present at the previous hearing in the case, but subject to the provisions 
of section 350 of the Code. 

9. The Bench may refer any point of law for the opinion of the 
Magistrate, of the district or division, or of any first-class Magistrate 
appointed by the Magistrate of the district for that purpose, and the 
Magistrate may certify his opinion thereon. 

10. When any person is convicted in an appealable case by the 
casting vote of the Chairman, the Chairman shall then and there ask 
him if he wishes to appeal, and if he desires to do so, shall forthwith 
record his appeal in brief, and forward the case to the Magistrate, 
intimating to the person convicted that he may file any grounds of 
appeal he pleases. 

A complicated and somewhat difficult case should not be referred 
by the District Magistrate to a Bench. Bholanath Sen, 1. L. K., 2 
Cal., 23. 

17 . All Magistrates appointed under sections 12, 
Subordination of Ma- 13 and 14, and aU Benches consti- 
■istrates and Benobesto tuted Under scction 15, shall he 
putriot Magistrate ; ■ subordinate to the District Magis-. 
trate, and he may, from time to time, make rules con* 
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Ss. 17, 18. 


sistent with this Code as to the distribution of business 
amoug such Magistrates and Benches ; and 

every Magistrate (other than a Sub-divisional Ma- 
to sub-divisionai Magia. gistrate) and every Bench exercis- 
ing powers in a Subdivision shall 
be subordinate to the Subdivisional Magistrate, subject, 
however, to the general control of the District Magis- 
trate. 

All Assistant Sessions Judges shall be subordinate 
Subordination of As- to the Scssions Judge in whose 
sistant Sessions Judges to Coui't they excrcisc jurisdiction. 
Sessions Judge. may, from time to time, 

make rules consistent Avith this Code as to the distribu- 
tion of business among such Assistant Sessions Judges. 

Neither tlic District Magistrate nor the Magistrates 
or Benches apx)ointed or constituted under sections 12, 
13, 14 and 15 shall be subordinate to the Sessions 
Judge, except to the extent and in the manner herein- 
after expressly provided. 

(Ss. 37, 41.) 

The subordination of Magistrates to the Sessions Judge would thus 
be restricted to cases regularly coming before him on appeal (section 
4*08) or committed for trial in his Court (section 198) ; to matters 
taken up by him under section 435 in order to satisfy himself as to the 
correctness, legality or propriety of any finding, sentence or order, or the 
regularity of any proceedings ; and to cases in which a person ordered by 
a Magistrate to give security for more than one year does not give it. 
(section 123.) 

District Magistrates should comply with all requisitions for records, 
returns, and information made by Sessions Judges with regard to any 
case appealable to them or referable by them to the High Court whether 
decided by the District Magistrate or by other Magisterial officers of the 
District, or made by Sessions Judges under orders of the High Court in 
the exercise of their duty and superintendence over the Subordinate 
Courts. They should also render any explanation which Ssssions Judges 
may require from them and obtain and submit any explanation which 
Sessions Judges may require from Subordinate Magistrates in order to 
assist the appellate Courts in respect of these classes of cases above 
referred to. Government of India, No. 1753. Nov. 3rd, 1876, Cir- 
culated by Calcutta High Court, No. 4. Dec. 16th, 1876. 

D. — Courts of Presidency Magistrates. 

18 . The Local Government shall, from time to 
• Appointment of Pro- time, appoint a sTifllcient number 
i«deno7 uaKistratea. of persons (hereinafter called Fre- 



• FBfiSIBENCY HA&ISTEATES. 


56 


sidexLcy Magistrates) to be Magistrates for each of the 
Presidency-towns, and shall appoint one of such per^ns 
to be Chief Magistrate for each such town. 

Amj two or more of such persons may (subject to 
the rules made by the Chief Magistrate under the 
power hereinafter confeired) sit together as a Bench. 
(Act IV, 1877, Ss. 8, 9.) 

19 . Every Presidency Magistrate shall exercise 
local limitB of their jurisdiction in all places within the 

juriadiotion. Prcsidency-towu for which, he is 

appointed and within the limits of the port of such 
town and of any navigable river or channel leading 
thereto, as such limits arc defined under the law for the 
fime being in force for the regulation of ports and port- 
dues. 

(Act IV, 1877, S. 8, para 6.) 

20 . Every Presidency Magistrate in the town of 
Bombay Court of Pot- Bombay shall exercisc all jurisdic- 

ty sosaiona. tiou wliich, uudcr any laAV m torce 

immediately before the first day of April, 1877, was 
exercised in that town by the Court of Petty Sessions : 

Provided that appeals under the law for the time 
being regulating the municipality of Bombay shall lie 
to the Chief Magistrate only. 

(Act IV, 1877, S. 8, last para, 9, last para.) 

21 . Every Chief Magistrate shall exercise within 

the lo«il limits of his jurisdiction 
Chief Magiatrate. powcrs Conferred on him by 

this Code or which by any law or rule in force imme- 
diately before this Code comes into force are required 
to be exercised by any Senior or Chief Magistrate, and 
may, from time to time, with the previous sanction of 
the Local Government, make rules consistent with this 
Code to regulate — 

(a) the conduct and distribution of business and 
the practice in the Courts of the Magistrates of the 
town; 

• (6) the times and places at which Benches of Ma- 

gistrates shall sit ; 


Ch II. 
Ss. 18—21. 
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Cb. II. (c) the constitution of such Benches ; and 

21—23. ’ (^) mode of settling differences of opinion 

which may arise between Magistrates in session. 

(Act IV, 1877, S. 9.) 

E. — Justices of the Peace. 

22. The Governor General in Council, so far as 
Justices of the Peace regards tlic wholc or any part of 

for the Mufussii. British India outside the Presi- 

dency-towns, 

and every Local Government, so far as regards the 
territories subject to its administration (other than the 
towns aforesaid), 

may, by notification in the official Gazette, appoint 
such European British subjects as he or it thinks fit to 
be Justices of the Peace within and for the territories 
mentioned in such notification. 

(Act II, 1869, S. 3.) 

The jurisdiction o£ such Justices of the Peace would be confined 
to cases against liltiropean British subjects, but it should be observed, 
first, that only European British subjects can be so appointed Justices 
of the Peace, and, nest, that unless the officer so appointed is also a 
Magistrate of the first class, a Sessions Judge, or an Assistant Sessions 
Judge specially empowered by the Local Government and of at least 
three years’ service in that office, he is not competent to inquire into or 
try any charge against such a person. (Sections 4A3, 444.) 

23. The Governor General in Council or the 

Justices of the Peace Local GoVCmmeut, SO far as re- 
fer the Presidenoy-towns. gards the town of Calcutta, 

and the Local Government, so far as regards the 
towns of Madras and Bombay, 

may, by notification in the official Gazette, appoint 
to be Justices of the Peace within the limits of the 
town mentioned in such notification any persons resi- 
dent within British India and not being the subjects of 
any foreign State whom such Governor General in 
Council or Local Government (as the case may be) 
thinks fit. 

(Act II 1869, S. 4.) 

The jurisdiction of ft Justice of the Peace so appointed would be 
of a different nature from that of one appointed under section 22. 
His jurisdiction would be limited to Presidency Towns j his duties 
•|id powers are preseribed by various local Acts. 
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24. Every person now acting as a Justice of the 
Freaent juatloe of the Peace within and for any part- of 

Peace. British India other than the said 

towns,* under any commission issued by a High Court, 
shall be deemed to have been appointed under section 
22 by the Governor General in Council to act as a Jus- 
tice of the Peace for the whole of British India other 
than the said towns. 

Every person now acting as a Justice of the Peace 
within the limits of any of the said towns under any 
such commission shall be deemed to have been appoint- 
ed under section 23 by the Local Government. 

(Act II 1869, S. 10.) 

25. In virtue of their respective offices, the 
Bx jostioes of Governor General, the Ordinary 

the Peace. Members of the Council of the 

Governor General, the Judges of the High Courts and 
the Recorder of Rangoon are Justices of the Peace 
within and for the whole of British Indij^and the Pre- 
sidency Magistrates are Justices of the Peace within 
and for the towns of which they are respectively Magis- 

(13 Geo. Ill, c. 63, S. 38.) 

(Act X, 1876, S. 152 : Act IV, 1877, S. 8.) 


Jf’, — Suspension and Memoval, 

26. All Judges of Criminal Courts other than 
Buspenaionandpomor. the High Courts established by 
ai of Judges and Magis- Royal Charter, and all Magistrates, 
may bo suspended or removed from 
office by the Local Government : 

Provided that such Judges and Magistrates as now 
are liable to be suspended or removed from office by tlie 
Governor General in Council only shall not be suspend- 
ed or removed from office by any other authority. 

(S. 9.) 


27 . The Governor General in Council may sus- 
. 8u.p,n.i« «pd r.- pend or remove from office any 

mo^ai of justicas of tiio J ustice oi thc i eace appointccL by 
him, and the Local Government 


Ch. II. 
Ss. 24—27. 
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III* may suspend or remove from office any Justice of the 
^ Peace appointed by it. . " 

(Act II, 1869, S. 9.) 

CHAPTER III. 

Powers op Courts. 

A. — Descriptian of Offences cognizable by each Court. 

28 . Subject to the other provisions of this Code, 
any offence under the Indian 

Offences under Penal |jy ^j^g 

** High Court or Court of Session or 

by any other Court by which such offence is shown in 
the eighth column of the second schedule to be triable. 

(S. 8.) 

“ Subject to the other provisions of the Code.*’ — Thus, for instance, • 
except in certain cases of contempt of Court committed in its view or 
presence (section 480) or of certain offences such as perjury, forgery or 
offences against public justice of various kinds committed in or in rela- 
tion to any proce^ing in such Court (section 477), no Court of Session 
can take cognizance of any offence as a Court of original jurisdiction 
unless upon commitment by a competent Court or Magistrate (section 
194) or on a reference made by a District Magistrate in exercise of 
special powers under sections 30, 34, or by an Assistant Sessions Judge. 
(Section 380). 

So also no Court can take cognizance of certain offences committed 
in contempt of the authority of a public servant or committed in or in 
relation to any proceeding in any Court or committed by a party to a 
proceeding in any Court with respect to a document given in evidence 
therein without special sanction or complaint of that or a superior Court 
(section 195) ; or of any offence against the State without the authority 
or on complaint of Government (section 196) ; or of an offence 
committed by a Judge or public servant not removeable from office 
without sanction of Government unless special sanction be previously 
accorded (section 197) : or of an offence under Chapter XJX 
(Breach of Contract) or Chapter XXI (Defamation) or sections 493 — 
496 (relating to marriage) of the Penal Code except on complaint of 
an aggrieved person (section 198) : or of an offence under section 497 
(adultery) or section 498 (enticing away of a married woman) of 
the Penal Code without complaint of the husband of the woman 
or her temporary guardian. The jurisdiction of a Magistrate would 
further depend upon the due observance of th.e conditions requisite for 
initiation of the proceedings (sections 191, 192). 

A High Court may take cognizance of any offence upon a commit- 
ment made to it. Such commitment in a Presidency Town may be 
made by any Presidency Magistrate, in which case the accused may be a 
European British subject, a native of British India or of any o^er*^ 
country, andl the offence may be one triable exclusively by a High Court, 
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or one which in the opinion of the Magistrate ought to be tried by Ch. III. 

such Court. But as regards cases arising in British India outside 

Presidency Town, tlie committing Magistrate must himself he a Ss. 28 — 30. 

European British subject, a Justice of the Peace and a Magistrate of the 

first class, (section MS), the offence charged must be one punishable 

with death or with transportation for life (section 467), and the 

accused must be either a European British subject or one charged 

jointly with a European British subject who has been so committed 

for trial. (Section 452). Similar cases but for less heinous offences 

should be committed by such Magistrates to Sessions Judges who 

must also be European British subjects (section 444). If the Ses* 

sions Judge considers that the maximum sentence which he can pass, 

viz.j imprisonment for one year or fine or both, is not adequate for ' 

the offence committed he is required to record his opinion to that^ effect, 

stay the trial, and transfer the case to the High Court. (Section 449). 

29. Any offence under any other law shall, when 

any Court is mentioned in this 
ittws.***^**** other such law, he tried by such 

Court. 

When no Court is so mentioned, it may be tried by 
the High Court or by any Court constituted under this 
Code : Provided that — 

(a) no Magistrate of the first class shall try any 
such offence which is punishable with imprisonment for 
a term which may exceed seven years ; 

{b) no Magistrate of the second class shall try any 
such offence which is punishable with imprisonment for 
a term which may extend to tliree years ; and 

(o) no Magistrate of the third class shall try any 
such offence which is punishable with imprisonment for 
a term which may extend to one year. 

(S. 8, para. 1.) 

An offence punishable under a local or special law with fine only 
would be triable by the High Court or any Court constituted under 
this Code. 

An offence under the Indian Railway Act (IV of 1879) can be tried 
only by a Presidency Magistrate or a Magistrate whose powers are not 
less than those of the second class. Act IV of 1879, S. 50. 

30. In the territories respectively administered 

by the Lieutenant-(jovemor of the 

Panidb and the Chief Oommission- 

British Burma, Coorg, and Assam, and in those parts of . 
the other Provinces in which there are Deputy Coul* 
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Ch. III. 
Ss. 30, 31. 


missioners or Assistant Commissioners, the Local Gov- 
ernment may, notwithstanding anything contained in 
section 29, invest the District Magistrate with power to 
try as a Magistrate all offences not punishable with 
death. 

(S. 36.) 

Any District Magistrate so empowered can pass sentence of im- 
prisonment not exceeding seven years including such solitary confine- 
ment as is authorized by law, or of fine, or of whipping, or of any 
combination of these punishments authorized by law, provided that 
every seijtence of imprisonment exceeding three years shall be subject 
to the confirmation of the Sessions Court. Section 34. Section 380 pro- 
vides for confirmation of such orders and section 408 for appeals. 

H, — Sentences which may he passed by Courts of 
various Classes: 

Sentences which High 31 . A High Court may pass 
Courts and Sessions any Sentence authorized by law. 

Judges may pass. 

A Sessions- Judge, Additional Sessions Judge or 
Joint Sessions Judge may pass any sentence authorized 
hy law ; hut any sentence of death passed by any such 
Judge shall bo subject to confirmation by the High 
Court. 

An Assistant Sessions Judge may pass any sentence 
authorized by law, except a sentence of death or of trans- 
portation for a term exceeding seven years or of impri- 
sonment for a term exceeding seven years ; hut any sen- 
tence of imprisonment for a term exceeding three years 
passed hy an Assistant Sessions Judge shadl be subject 
to confirmation by the Sessions Judge. 

(Ss. 16, 17, 18.) 

Tb« powers exercised by an Assistant Sessions Judge are, generally, 
the same as those which may be conferred under section 30 on District 
Magistrates in certain specified parts of British India, except in the trial of 
European British subjects which a specially empowered District Magistrate 
can hold only as a Magistrate and Justice of the Peace if he is himself a 
European British subject: the sentence of imprisonment which the latter 
officer can pass in such a case cannot exceed three months or fine of one 
thousand Rupees or both (section 446) ; on the other band, if the Assistant 
Sessions Judge is qualified by three years' service in that office and by 
being himself a European British subject (seetion 444), he can exercise the 
full powers of a Court of Session and pass sentence of imprisonment not 
exceeding one year or fine (without limit) or both (section 449). Th^re * 
are the same rules for confirmation of sentenee (section 880), and for 
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appeals (section 408). The form of trial would be dilEerent. Cases Cb. TIL 

tried by a specially empowered District Magistrate would be tried i^der 

Chapter XXI as trials by Magistrates in warrant cases, whereas, the S. 32. 
Assistant Sessions Judge being a Court of Session, trials held by him 
would be either by Jury or with the assistance of Assessors according to 
the practice in force. 

32. The Courts of Magistrates may pass the 
Sentence. wMoh Magi.. foUowing Sentences, namely 

trates may pass. 

(a) Courts of Presi- Imprisonment for a 

dency Magistrates and of term not exceeding two 
Magistrates of the first years, including such soli- 
class : iary confinement as is 

authorized by law ; 

Pine not exceeding 
one thousand rupees ; 

Whipping. 

(b) Courts of Magis- Imprisonment for a 

trates of the second class : term not exceeding six 

months, including such 
solitary confinement as is 
authorized by law ; 

Pine not exceeding two 
hundred rupees ; 

Whipping. 

(c) Courts of Magis- Imprisonment for a 
trates of the third class. term not exceeding one 

month ; 

Piue not exceeding 
fifty rupees. 

The Court of any Magistrate may pass any lawful 
sentence, combining any of the sentences which it is 
authorized by law to pass. 

No Court of any Magistrate of the second class 
shall pass a sentence of whipping unless he is specially 
empowered in this behalf by the Local Government. 

(S. 20.) 

The last para, of this section is important as it contains an amend* 
ment of S. 20, the corresponding section, of the Code of 1872. 

** Imprisonment” means imprisonment of either description (i, 
rigorous or simple) as defined in the Indian Penal Code.— ^Act I, 1868, 

8. 2, cl. 18. 

The limit of sentence is generally prescribed by the law defining ' 
the ofEence; and it is within such limits that the powers of individu^ 
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Ch. III. Magistrates should be exercised subject to jurisdiction to try the particular 

offence which is set forth in Sch. II, col. 8 of this Code, and to special 

Ss. 32, 33. local jurisdiction (see Chapter XV). But a special law (Act VI, 1864) 
declares what offences are alone punishable with whipping as the sole 
or additional punishment. 

Ss. 73, 74, Penal Code, thus provide for sentences of solitary 
confinement : — 

Whenever any person is convicted of an offence for which under this 
Code the Court has power to sentence him to rigorous imprisonment, 
the Coilrt may, by its sentence, order that the offender shall be kept in 
solitary confinement for any portion or portions of the imprisonment 
to which he is sentenced, not exceeding three months in the whole, 
• according to the following scale, that is to^say — 

A time not exceeding one month if the term of imprisonment shall 
not exceed six months. 

A time not exceeding two months if the term of imprisonment 
shall exceed six months and be less than a year. 

A time not exceeding three months if the term of imprisonment 
shall exceed one year. — S. 73. 

In executing a sentence of solitary confinement, such confinement 
shall in no case exceed fourteen days at a time, with intervals between 
the periods of solitary confinement of not less duration than such 
periods ; and when the imprisonment awarded shall exceed three months, 
the solitary confinement shall not exceed seven days in any one month 
of the whole imprisonment awarded, with intervals between the periods 
of solitary confinement of not less duration than such periods. — S. 74. 

S. 33 ^OBt, provides for the award of imprisonment in default of 
payment of fine. 

Under certain circumstances the powers of Magistrates in passing 
sentence are enhanced. See S. Z6,post. 


33. The Court of any Magistrate may award 

Power of Maeistrates term of imprisonment in de- 

to Bontonoo to imprison- fault of payment of fine as is autho- 
ment in default of One. rized by law in case of such default ; 

Provided that the term is not in excess of the Magis- 
trate’s powers under thi^Code : 


Provided also that in no case decided by a Magis- 
Proviso as to certain trate where impx’isonmcnt has been 
awarded as part of the substantive 
sentence shall the period of imprisonment awarded in 
default of payment of the fine exceed one-fourth of the 
period of imprisonment which such Magistrate is com- 
petent to inflict as punishment for the offence otherwise 
than as imprisonment in default of payment of the fine. 

The imprisonment awarded under this section may 
he in addition to a substantive sentence of imprisonment 
for the maximum term awardable by the Magistrafe 
under section 32. 

(S. 20, Expl. 309.) 
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S. 64, Indian Penal Code, declares that, in default of payment of Ch. III. 

fine, it shall be competent to the Court to direct that an offender shall 

suffer imprisonment Ibr a term, which shall be in excess of any other S. 33. 

imprisonment to which he may liave been sentenced, or to which he 

may be liable under a commutation of a sentence ; and S 65 declares 

that, ^ the offence he punishable with imprisonment as well as 

such imprisonment, “ in default of payment of fine, shall not exceed 

one-fourth of the term of imprisonment which is the maximum fixed for 

the offence.” 

Thus in a case of theft (S. 379, Penal Code)^ the powers of a Ma- 
gistrate of the first class would be imprisonment for two years and 
fine of 1,000 rupees, or, in default of payment, imprisonment for six 
months, i. e., one-fourth of two years, the maximum punishment that- 
he could inflict. In cases regarding offences punishable with iSnprison- 
ment as well as fine, Magistrate of the second class cannot, in default 
of payment of fine, pass a greater sentence of imprisonment than six 
weeks, i. e., one-fourth of six months — Phoolman Tewaree, 6^ W. R., 

61. Similarly, one week (i. e., one-fourth of one month) would be the 
maximum sentence in such cases for a Magistrate of the third class. 

But if the convict be a European British subject, a Magistrate of 
the first class, a Justice of the Peace and himself a European British 
subject, can only pass a sentence not exceeding three months* imprison- 
ment, or fine up tc 1,000 rupees, or both. The imprisonment awarded on 
default of payment of tine cannot exceed one-fourth of three months. 

Sections 64, 65 of the Indian Penal Code as originallj’^ enacted 
applied only to sentences passed for offences committed under the 
Indian Penal Code, but it has further been enacted by Act I, 1868 
(General Clauses Act) section 5, passed on 3rd June 1868, that these 
sections ‘‘ shall apply to all fines imposed under the authority of any Act 
hereafter passed unless such Act shall contain an express provision to 
the contrary,” and this has been reproduced in Act VIII, 1882, S. 1. 

An earlier Act (V. of 1867) of the Bengal Council contains a similar 
provision for all Acts of that Council. 

It should be noted that the last para, of section 309 of the Code 
of 1872 has not been reproduced. That para, declared that, “ Where 
“ a person is sentenced to fine only, the Magistrate may award such 
“ term of imprisonment in default of payment of fine as is allowed 
“ by law, provided the amount does’not^exceed the Magistrate’s powers^ 

“ under this Act.** The present Code by omitting this seems to have made 
no alteration in the law. The powers of Criminal Courts would in the 
first instance be regulated by sections 64, 65 of the Penal Code or any 
special law on the subject, but those of Magistrates would next be 
restricted by the powers of each Magistrate under section 32 of this 
Code, that is to say, supposing that under the law first quoted a sentence 
of imprisonment for a certain term could be passed in default of pay- 
ment of tine, a Magistrate’s sentence would be limited by the term of 
imprisonment which as a substantive sentence he could pass under section 
32. If, however, the sentence of fine is a sentence in addition to im- 
prisonment, then the Magistrate’s powers in awarding imprisonment in 
default of payment of fine are limited to one-fourth of his ordinary 
powers. There is no such restriction imposed where the sentence is one 
oV fine only, and therefore it would seem that the period of imprison- ‘ 
meut in such a case depends upon the terxns of sections 64^ 65 of the 
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Ch. III. Indian Penal Code and the Magistrate’s general powers under section 32 
of tljis Code. See Darba and others, I. L. B. 1 All. 461 : Mahomed 
S. 34. Saib, I. L. R., 1 Mad., 277. 

A sentence of fine cannot fix a term within which the fine shall be 
paid, such being contrary to S. 68 and the subsequent sections of the 
Penal Code.— Cal. H. Cb., 69 and 320, 1862. 

The Government of Bengal (Circular 1060T, 1864) has enjoined 
especial caution on all Magistrates and Sub- Divisional Officers, that, in 
all cases in which a person is sentenced to imprisonment in default of 
payment of fine, if the fine be paid, immediate information thereof be 
given to the Officer in charge of the Jail, so that the prisoner be not 
kept in illegal confinement. 

In a case in which the convict had undergone a sentence of 
imprisonment on default of payment of fine, notwithstanding that the 
fine had been paid, the Bombay High Court held that it had no power 
to order the fine to be refunded, but directed application to be made to 
Government. — Natha Mula, 4 Bomb., 37, Crown Gases. 

If the offence be punishable with fine only, the term of imprison- 
ment in default of payment of the fine cannot exceed two months when 
the fine does not exceed fifty rupees ; four months, when the fine does 
not exceed one hundred rupees ; six months in any other case. — S. 67, 
Penal Code ; and it can only be simple. Act VIII, 1882, S. 3. 

The imprisonment in default of payment of a fine may be of any 
description to which the offender might have been sentenced for the 
offence. — S. 66, but for offences punishable with fine only, it shall be 
only simple, S. 67 as modified by Act VIII, 1882, S. 3. It shall 
terminate either on payment or levy by process of law. — S. 68. Or, if 
only a portion be paid or realised, the imprisonment shall be reduced 
proportionately, and terminate accordingly. — S. 69. 

In Madras, the High Court holds the Chief Ministerial Officer of a 
Court personally responsible for giving immediate intimation to the 
Jail of the payment of a fine imposed on a convict under sentence of 
imprisonment in default of payment. — Pro. March 12, 1867. Weir, 
app. xxii. 

34 . The Court of a District Magistrate special- 
Higher power, of cer- ly empowered Under section 30 may 
•tain Distriot Magistrates, pg^gg g^y. sentence of imprisonment 

for a term not exceeding seven years, including such 
solitary confinement as is authorized by law, or of fine, 
or of whipping, or of any combination of these pun- 
ishments authorized by law. 

But any sentence of imprisonment for a term ex- 
ceeding three years passed by any such Court shall be 
subject to the confirmation of the Sessions Judge. 

(S. 36.) 

See notes to sections 30, 31. , 

A District Magistrate cannot exercise these extensive powers in the 
case of a European British subject. (Section 446.) 
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35 . When a person is convicted, at one trial, of 
„ ^ • two or more distinct offences, •the 

conviction of several of- Court may sentence him, tor such 
fences at one trial. offences, to the Several punishments 

prescribed therefor which such Court is competent to 
inflict : such punishments, when consisting of imprison- 
ment or transpiration, to commence the one after the 
expiration of the other in such order as the Court may 
direct. 


Ch. III. 


S. 35. 


It shall not be necessary for the Court, by reason, 
only of the aggregate punishment for the several offences 
being in excess of the punishment which it is competent 
to inflict on conviction of a single offence, to send the 
offender for trial before a higher Court : 


Maximum term of 
punishment. 


Provided as follows : — 


(а) in no case shall such person be sentenced to 
imprisonment for a longer period than fourteen years : 

(б) if the case is tried by a Magistrate (other than 
a Magistrate acting under section 34), the aggregate 
punishment shall not exceed twice the amount of punish- 
ment which ho is, in the exercise of Iiis ordinary juris- 
diction, competent to inflict. 

Por the purpose of confirmation or appeal, aggre- 
gate sentences passed under this section in case of 
convictions for several offences at one trial shall be deemed 
to be a single sentence. 

(S. 314.) 

The last para, is new, being in accordance with the judgment in 
the case of Kama Bhivgoda, I. L, R., 1 Bomb., 223. 

Except as provided by sections 234, 235, 236, 239 every distinct 
offence should form the subject of a separate charge and be tried sepa- 
rately (section 233). Many difficulties which have arisen under section 
314 of the Code of 1872 now re-enacted in section 35 can be traced 
solely to a non-observance of this rule. If separate trials are held the 
sentence that a Magistrate can pass in each case is limited only by his 
general powers. — In the matter of Daulatia and another 1. L. K., 3 
All., 305. Full Bench. But where a Magistrate sentenced the accused 
in each of six successive trials to the maximum term of imprisonment 
he could award, the Madras High Court set the sentences aside and 
directed the accused to be committed for trial by the Sessions Court. 
(The facts of these cases are not given in the report, nor is it stated 
• whether one trial should have been held.) Mad. H. Ct. Pro., Aug. 31st, 
1874, Weir 243. 

9 
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Ch. III. In passing sentence under section 35, the terms of section 71, Penal 

Code, as amended by Act VIII of 1882, S. 4, should be borne in mind : — 

S. 35. “ When anything which is an offence is made up oi parts, ‘any of which 

parts is itself an offence, the offender shall not be punished with the 
punishment of more than one of such his offences, unless it be so expressly 
provided. Where anything is an offence falling within two or more 
separate definitions of any law in force for the time being by which 
offences are defined or punished, or, where several acts, of which one or 
more than one would by itself or themselves constitute an offence, con- 
stitute, when combined, a different offence, the offender shall not be 
punished with a more severe punishment than the Court which tries him 
could award for any one of such offences.” 

If the Court passing sentence under section 35 desires to convert a 
sentence or sentences of imprisonment into transportation (section 59, 
Penal Code), it should note that no sentence of transportation can be 
for less than seven years, and that to render the conversion legal, the 
punishment awarded for each offence must not be less than seven years’ 
imprisonment. 

A general sentence of transportation for two or more offences, 
where only one (or more) of the punishments awarded is seven years* 
imprisonment is iUegal. — 1 W. K., 1, C. L. ; Mootkee Kora, 2 W. R., 

1 ; Krishto Soonder Deb, Ibid^ 5 ; Toonooram Malee, 3 W. R., 4Ii ; 
Shonaollah and another, 5 W. R., 4^ &c., &c. 

The Calcutta High Court has held (736, 1864), that when there 
are in an indictment two separate offences, supported by distinct and 
separate evidence, a separate sentence should be passed for each offence ; 
the punishment under the second sentence to take effect on the expiry 
of the first. If, however, there are two or more offences supported 
by the same evidence, or very nearly so, a verdict of guilty should be 
entered on the offence covered by the greater portion of tlie evidence 
as the gravest in the eye of the law, and a verdict of not guilty on the 
other charges. The High Court can, on appeal, if it thinks fit, find the 
prisoner guilty of any offence of which he may have been charged and 
so acquitted, and reduce the punishment proportionately. And again 
(892, 1864) it has been held that if, after convicting a prisoner of several 
offences, a Sessions Judge thinks that a sentence of transportation for 
life should be passed as an aggregate punishment, but that, though a 
le^al sentence for any one offence, it is too severe for any single offence 
committed by the prisoner, he may nevertheless pass such sentence for 
such offence, recording in the other cases that no sentence has been 
passed in consequence of the previous sentence. 

The same rule was laid down in the case of Dalapati Rao (1 Mad., 
83), in which the Madras High Court observed that, although the 
prisoner might have been properly charged in the first instance with 
both the criminal acts of fraudulently secreting and making away with 
a letter, and though either act is punishable, under Act XVII of 1854, 
S. 50, as an ofience, without evidence of the other, still, as it appeared 
that both acts were connected and formed substantially a part of one 
and the same criminal transaction, and the evidence with reference to 
such acts was as necessary and material on the first charge as it was 
on the second, the prisoner must be considered to have been tried and ^ 
in peril with respect of the whole transaction as one offence on the first 
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charge. The evidence of the making away with the letter was properly 
a part of the case in support of the first charge and the strongest proof 
of it. There was, in fact, no part of the evidence on which the second 
conviction took place which was not properly evidence on the first 
charge. 

The most common instance in which the question arises whether 
separate sentences should be passed is when a man has been convicted of 
housebreaking by night with intent to commit theft (section 457 Penal 
Code) and also with theft in the house (section 380). The High Courts 
have not been concurrent in their opinions in this respect. The Bombay 
High Coubt (Westroj^p, G. J., Gibbs, Lloyd and Kemball, has 
held that a separate sentence on each of such charges might be passed, 
provided that the aggregate amount of punishment awarded did not cover ' 
that which the case warrants for the greater of the two offences of which 
the accused persons have been convicted, and provided also that such 
aggregate punishment did not exceed the jurisdiction of the Court 
which has convicted the accused Anwar Khan valad Gulkhan and another, 
9 Bomb., 172. This case will of course overrule the authority of all 
previous cases in that Court. It is in accordance with S. 7, Penal Code 
as now amended by Act VIII, 1882, S. 4. 

In Madbas it has been held that separate sentences may be passed 
for house-trespass (section 448) and criminal force (section 352), Mad. 
H. Ct. Pro. April 10, 1872: 7 Mad. Jur., 299: and for dishonestly 
breaking into a house (section 461) and theft in the house (section 380.) 
Id, Pro. May 8, 1872 : 7 Mad. Jur., 300. 

In the Calcutta High Coubt the current of decisions has 
been against the passing of separate sentences. Tonao Koch, 2 W. R., 
63 : Chyton Bowra, 5 L. R., 49 : Jogun Polloi, 6 W. R , 49 : Mussahur 
Daood, Id, 92. Also Ram Churn Kairee, 6 W. R., 39 ; ])6r Peacock, 

O, «7., Kemp, Norman, Seton-Karr, Campbell, JJ, 

Similarly it has been held that a convict cannot at the same time 
receive two sentences for rioting (S. 147), and being a member of an 
unlawful assembly (S. 142), since he could not be guilty of rioting with- 
out being a member of an unlawful assembly — Meelan Khalifa, 1 W. 
R., 7 ; nor for culpable homicide (S. 304) and being a member of an 
unlawful assembly, the homicide having been committed by one of the 
members — Rubbeeoollah, 7 W. R., 13 j nor for rioting armed with a 
deadly weapon (S. 148) and causing hurt in that rioting — Durzoolla, 9 
W. R., 83 ; nor for theft (S. 379) and mischief (S. 429) — Gunowree 
Bhooya, 6 W. R., 70 ; Bichuk Aheer, Ihid^ 5; Sahrae and others, 8 W. 
R., 31 ; (but see contra Narayan Krishna, 2 Bom., 416, in which the 
Bombay High Court held that, as the prisoner had cut down a tree, and 
then stole it, and that thus the mischief preceded the theft, a double 
sentence was not illegal) ; nor for kidnapping (S. 363), kidnapping to 
compel marriage (S. 366), and keeping in confinement a kidnapped 
person (S. 368)— 6 W. R., 2, C. L. ; nor for enticing away a married 
woman (S. 498) and adultery (S. 497) — 5 Mad., xvi, Apjp . ; Poohun 
Chung, 2 W. R., 35 j nor for abetment of abduction of a woman 

S Sections 109, 498) and wrongful confinement (S. 343) — Issur Chunder 
ogee, Suth. Rep., 1864, p. 21 ; nor for dacoity (S. 395) or robbery 
• (S» 392) and receiving stolen property (S. 412) — Bhoirub Seal, Suth. 
Rep., 1864, p. 27 j Sheikh Muddon Ali, 1 W. R., 27. So where a per- 
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Cb, III. son was convicted of having committed theft of the property of two 
— persons, the acts being simultaneous, a double sentence was held to be 
S. 36. illegal. — Sheikh Mooneah, 11 W. R., 38. 

A conviction and separate sentences for using criminal force and 
escaping from lawful custody were also held to be illegal : also of 
using criminal force and rescuing from lawful custody. Kali Sankar 
Sandyal and others, 3 B. L. R., 14 Cr. Ca. 

A man can, however, be convicted of giving false evidence (S. 193) 
and of making a false charge, &c. (S. 211), and be sentenced separately 
for each offence, since it has been held that they are not cognate offences, 
nor are they parts of one and the same offence. — Abdool Azeez, 7 W. 
R., 59. Nor are separate sentences illegal for rioting armed with deadly 
weapons. (Sections 148, 149), and stabbing the man on whose premises 
the riot took place (S. 324), since they are distinct offences. — Kalachand 
and others, 7 W. R., 60. Both these rulings seem to be opposed to the 
principles on which the cases above cited have been decided. 

When a man at one time criminally intimidates more than one 
person, and each person brings a separate criminal charge against him, 
he may, on conviction, be sentenced separately for each offence — Goolzar 
Khan, 9 W. R., 30. 

Similarly, when a person was convicted of having forcibly rescued 
prisoner from the lawful custody of one Police officer (S. 225) and of 
having used criminal force to the deter another officer from the discharge 
of his duty (S. 353), a double sentence was approved. — Assan Shurreef, 
13 W. R., 75. When several seals of different persons were found in 
the possession of the prisoner with the intent to commit forgery, it was 
held that under S. 473 there was a distinct and separate offence com- 
mitted with respect to each seal, and that a separate sentence might be 
passed in each instance unless it appeared that several seals were in the 
prisoner’s possession for the purpose of committing one forgery.— 
Goluck Chimder, 13 W. R., 16. 

Where a person refused to accompany a Police officer who had been 
directed to produce him, and also resisted his carrying away a pony 
which he was charged with having misappropriated, it was held that he 
could be sentenced separately under S. 183 and S. 353, Penal Code — 
Joy Mohun Chunder, 14 W. R., 19. 

A separate sentence cannot be passed for an offence punishable 
under the Penal Code and also under a special law (the Cattle Trespass 
Act) for an act punishable under either. Hossein Ali, 5 All. 50 ; nor for 
having possession of forged documents (section 474) and also for using 
them (section 471). Nuzur Ali, 6 All., 39. 

C. — Ordinary and Additional Powers. 

36 . All District Magistrates, Sub-divisional Ma- 
ordinary power, of gistratcs and Magistrates of the 
Magistrates. first, sccond and third classes have 

the powers hereinafter respectively conferred upon them 
and specified in the third schedule. Such powers are 
called their “ ordinary powers.” , 

(Ss. 22, 24, 26, 28, 30.) 
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37. In addition to his ordinary powers, any Sub- 
Additionai powers eon- divisional Magistrate or any Ma^- 

ferrible on Magistrates. trate of the first, SCCOnd Or third 

class may be invested by the Local Government or the 
District Magistrate, as the case may be, with any powers 
specified in the fourth schedule as powers with which 
he may he invested by the Local Government or the 
District Magistrate. * 

(Ss. 23, 26, 27, 29.) 

38. The power conferred on the District Magis-. 
Control of Distriot Ma- trate by Section 37 shall be exer- 

gistrates' investing power. cised SUbject to the COntl’ol of the 

Local Government. 

D. — Conferment, Continuance and Cancellation of 

Powers. 

39. In conferring powers under this Code, the 
Mode of conferring Local Government may by order 

powers. empower persons specially by name 

or in virtue of their office, or classes of officials generally 
by their official titles. 

Every such order shall take effect from the date 
on which it is communicated to the person so em- 
powered. 

(S. 43.) 

With reference to the last para., see In the matter of the petition of 
Mahomed Eshak, I. L. R., 6 Cal., 477, 

40. Whenever any person holding an office in 
Continuance of powers *^6 service of Government who 

of offloers transferred. has bccn invested with any powers 
under this Code throughout any local area is transferred 
to an equal or higher office of the same nature within 
a like local area under the same Local Government, 
ho shall, unless the Local Government otherwise directs, 
or has otherwise directed, continue to exercise the same 
powers in the the local area to which he is so trans- 
ferred. 

(S. 56.) 

See In the matter of Pursooram Burrooah, I. L. R., 2 Cal. 117. 

The Joint Magistrate of a District was appointed Magistrate of that 
District, and while holding that office was appointed Magistrate of 
another District. On being relieved of his office as District Magistrate 
he tried a part-beard case. Held that by his subsequent appointment to 


Ch. IIL 
Ss. 37—40. 
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Gh. III. another District he had, when relieved of the office as District Magis- 

tratp, ceased to exercise all powers in that District and could not exercise 

Ss. 41, 42. his former powers as J oint Magistrate. Anand Sarup and others, I. L. R., 
3 All. 363, Full Bench. 

41 . The Local Government may withdraw any 
Power, mfty be can- powcrs Conferred under this Code 
oeued. on any person by it or by any 

officer subordinate to it. 

(S. 64.) 


PART III. 

GENERAL PROVISIONS. 


CHAPTER IV. 

Of Aid and Information to the Magistrates, 

THE Police and persons making arrests. 

42 . Every person is bound to assist a Magistrate 
Pubuo when to assist or Police-officer reasonably de- 
Magistrates and police. maudiug his aid, whcthcr within 
or without the Presidency-towns, 

(а) in the taking of any other person whom such 
Magistrate or Police-offier is authorized to arrest ; 

(б) in the prevention of a breach of the peace, or 
of any injury attempted to be committed to any railway, 
canal, telegraph or public property ; or 

(c) in the suppression of a riot or an affray. 

(S. 91.) 

Chapter IX, Sections 127 — 133, relates to the dispersion of un- 
lawful assemblies. Under section 91 of the Code of 1872 every person 
was bound to assist a Magistrate or Police-officer demanding his aid in 
certain specified contingencies ; section 42 of this Code has required such 
demand to be a “ reasonable’^ demand. The refusal of a person to comply 
with such a demand on the ground that it was unreasonable might 
render him subject to prosecution under section 187, Penal Code, for iu- 
tentional omission to give such assistance, when it would be determined 
whether the demand was reasonable or otherwise. 

Intentional omission to give such assistance is punishable und^r 
S. 187, Penal Code, with simple imprisonment for a term which may 
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extend to six months, or with fine which may extend to five hundred Ch. IV. 
rupees, or with both,^ • — 

Persons acting on such demand made by a Magistrate or Police Ss. 43, 44. 
officer should be careful to protect themselves by stating the authority 
under which they act, or if they have authority in writing, by produc- 
ing such authority if demanded (S. 99, Penal Code, Explanation 2), 
as otherwise the persons against whom they may act might offer resist- 
ance under the plea of the exercise of the right of private defence. 

S. 151, Penal Code, declares that “ whoever knowingly joins or 
continues in any assembly of five or more persons, likely to cause a 
disturbance of the public peace, after such assembly has been lawfully 
commanded to disperse, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine, or* 
with both. 

Explanation , — If the assembly is an unlawful assembly within the 
meaning of S. 141, the offender will be punished under S. 145,*' — that is, 
with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Ss. 154, 155, 156, Penal Code, impose certain obligations on owners 
or occupiers of land on which unlawful assemblies are held, or riots 
committed, as well as on their agents or managers. 


43. When a warrant is directed to a person other 
Aid to person other than a Policc-ofl5cer, any other 

than FoUoe-offlcer, exe- porson may aid in the execution of 
outing warrant. ^^rarrant, if the person to 

whom the warrant is directed be near at hand and act- 
ing in the execution of the warrant. 

(S. 163.) 

The assistance to be thus given to a private person is not as in th© 
case of a Magistrate or Police-officer obligatory, but optional. 

Sections 77, 78 provide for the issue of warrants of arrest directed 
to persons not Police-officers. 

44. Every person, whether within or without the 
Fuhiio to giT6 inform- Picsideucy-towns, a ware of the com- 

htion of certain offences. missiou of, or of the intention of 
any other person to commit, any offence punishable under 
the following sections of the Indian Penal Code (namely) 
121, 121A, 122, 123, 124, 124A, 126, 126, 130, 302, 303, 
304, 382, 392, 393, 394, 396, 396, 397, 398, 399, 402, 
436, 436, 449, 460, 466, 467, 468, 469, and 460, shall, 
in the absence of reasonable excuse, the burden of prov- 
ing which shall lie upon the person so aware, forthwith 
give information to the nearest Magistrate or Police- 
ojB&cer of such commission or intention. 


(S. 89.) 
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The offences specified in this section are the following : — 

• 121. Waging or attempting to wage war against the Queen, or 
S. 44. abetment of the same. 

121^. Conspiring to commit certain offences against the State. 
Act XXVII, 1870. 

122. Collecting men, arms, &c., with the intention of waging war 
against the Queen. 

123. Concealment of the existence of a design to wage war against 
the Queen with intent, &c., to facilitate the same. 

124. Assaulting, &c., the Governor-General or certain specified 
high functionaries of State with intent to compel or restrain the exer- 
cise of lawful power. 

124^;. Exciting or attempting to excite disaffection. (Act XXVII, 
1870.) 

125. Waging or attempting to wage war against any Asiatic 
power in alliance or at peace with the Queen, or abetment of the same. 

126. Committing or making preparation to commit depredations 
on any Asiatic power as above specified. 

130. Aiding escape of State prisoner or prisoner of war, or res- 
cuing, harbouring, &c., such prisoner. 

302. Murder. 

303. Murder by a life convict. 

304. Culpable homicide not amounting to murder. 

382. Theft after preparation for causing death, or hurt, &c. 

392. Robbery. 

393. Attempt to commit robbery. 

394. Robbery accomj^anied with hurt. 

395. Dacoity. 

396. Dacoity with murder. 

397. Robbery or dacoity, with attempt to cause death, or grievous 
hurt, &c. 

398. Attempt to commit robbery or dacoity, being armed with 
any deadly weapon. 

399. Making preparation to commit dacoity. 

402. Assembling for the commission of dacoity. 

435. Mischief by fire, with intent to damage property to the 
amount of 100 rupees or upwards. 

436. Mischief by fire to a house, <fec. 

449. House-trespass in order to the commission of an offence 
punishable with death. 

450. House-trespass in order to the commission of an offence 
punisl^ble with transportation for life. 

456. Lurking house-trespass by night, or house-breaking by 
night. 

457. Lurking house-trespass by night, or house-breaking by niglit, 
in order to the commission of an offence punishable with imprisonment. 

458. Lurking-house trespass by night, or house-breaking by night 
after preparation made for causing hurt, &c, 

459. Grievous hurt whilst committing lurking house-trespass by 
night, or house-breaking by night. 

460. Being jointly concerned in the commission of lurking house- < 
; trespass by night, or house-breaking by night, death or grievous hurt 

being caused or attempted. 
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S. 154, Penal Oode, requires the owner or occupier of land upon 
which an unlawful assembly (S. 141) is held, or a riot (S. 146), is 
committed, and also any person having or claiming an interest in such 
land, to give the earliest notice thereof to the principal officer at the 
nearest Police station, as well as to prevent it, or to disperse or suppress 
the riot or unlawful assembly under a penalty of fine of 1,000 rupees. 

The intentional omission to give information on any subject^to any 
public servant on the part of any person, legally bound so to do, is made 
punishable by S. 176, Penal Code ; and if such information respects 
the commission of an offence, or is required for the purpose of prevent- 
ing the commission of an offence, or in order to the apprehension of an 
o&nder, the punishment is enhanced. Under S. 202, if any such 
person knows, or has reason to believe, that the offence has been com- 
mitted, he is also made punishable for the omission to give information. 

The meaning of the term “ offence” in these sections was restricted 
by S. 40 to a thing made punishable by the Indian Penal Code 
but Act XXVII of l<s70, S. 2, has declared that it shall be construed as 
including anything made punishable also by any special or local law, 
when that thing is punishable with imprisonment for a term of six 
months or upwards, whether with or without fine. 


45. Every village-headman, village-watchman, 
Vfflage-headmen, land- viUagc-poUce-officer, owncr or oc- 
hoiders and others bound cupier of land, and the agent of 

to report certain matters OWnCt Or OCCUpier, and 

every officer employed in the collection of revenue or 
rent of land on the part of Government or the Court of 
Wards, shall forthwith communicate to the nearest 
Magistrate, or to the officer in charge of the nearest 
Police-station, whichever is the nearer, any information 
which he may obtain respecting — 

{a) the permanent or temporary residence of any 
notorious receiver or vendor of stolen property in any 
village of which he is headman, watchman or Police- 
officer, or in which he owns or occupies land, or is 
agent, or collects revenue or rent ; 


(6) the resort to any place within, or the passage 
through, such village, of any person whom he knows, 
or reasonably suspects, to he a thug, robber, escaped 
convict or proclaimed offender ; 

(c) the commission of or intention to commit any 
non-ballable offence in or near such village ; 


(d) the occurrence therein of any sudden or un- 
natural death or of any death under suspicious cir- 
cumstances. 


10 


Oh. IV. 
S. 46. 


* 
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IV. Explanation. — In this section “ village” includes 

~ village-lands. 

(S. 90.) 


Certain portions of this section which professes to reproduce 
section 90 of the Code of 1872 are new. (1) The Report should be 
made 1«> the Magistrate or Police-statioh whichever is the nearer. (2) 
In the concluding portion of {d) the words “ or is agent” have been 
added to obviate the difficulty pointed out in Achiraj Lall and another 
I. L R., Cal., 603, (3) To {b) the words escaped “ convict or pro- 
clamed” offender have been added. 

It is not intended that a person, by the mere circumstance of his 
being the owner or occupier of land anywhere or the agent of such 
owner or occupier, would be bound to give information of any sudden or 
unnatural death occurring in a remote part of the country from where 
the land was owned and held. The mere occupation of the house in 
which such death took place as a residence is not what was contemplat- 
ed as imposing an obligation to report. In the matter of Maddoo- 
soodun Chuckerbutty, 23 W. R., 60. 

A village accountant does not come within the terms of section 45 
so as to make him bound to give the information specified therein. In 
the matter of Raminihi Nayar, I. L. R., Mad., 266, nor does a Khazan- 
chi. Achiraj Lall and another, I. L. R., 4 Cal , 603 ; or even a Dewan 
unless his master be absent. Ibid.^ see also In the matter of Maddoosoo- 
dun Chuckerbutty, 23 W. R., 60. 

The penalty for neglect to report under S. 45 should not be enforced 
against one who has omitted to give information to the Police of an 
offience of which the Police has already obtained information from 
other sources. Provided that one of several parties bound to give the 
information does give it, it is not reasonable that any one who may 
possibly also be bound to give that information should be prosecuted 
for not having done so. In re Shushi Bhushan Chuckerbutty, I. L. R., 
4 Cal., 623. 

In order to convict any person for non-performance of the obli- 
gation imposed by S. 45, it should appear what the offence is as to com- 
mission of which he wilfully omitted to give information ; that the 
specified offence was committed by some one ; and that he knew of its 
having been committed. — Ahmed Ali, 22 W. R., 42. 

Further obligations are imposed on village headmen, village watch- 
men and owners or occupiers of land by 8. 21, Act XXVII of 1871 
(The Criminal Tribes Act), and a failure to fulfil these obligations is by 
S. 22 made punishable under the first part of S. 176 of the Penal Code. 
S. 176 of the Penal Code declares that whoever being legally bound 
to give any notice or to furnish any information on any subject ‘ 
to any public servant, as such, intentionally omits to give such notice 
or to furnish such information in the manner or at the time required 
by law shall be punished with simple imprisonment for a term which 
may extend to one month, or with fine which may extend to five hundred 
Rupees, cr with both ; or, if the notice or information required to be 
given respects the commission of an offence. Or is required for the 
purpose ot preventing the commission of an offence, or iu prder to t^e 
apprehension of an offender, with simple imprisonment for term which 
may extend to six months, or with fine which may eit^nd th one thou- 
sand Rupees, or with both. 
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The intentional famishing of false information bj any person bound Ch. Y. 
to gire information o^ this description to a public servant as suob. is — 
punishable under S. 177. ' 8. 46. 


CHAPTEE V. 

Of Abbest, Escape and EetakinOi 

A. — Arrest generally. 

46. In making an arrest, the Police-officer or 
. , ^ ^ other person making the same shall 

actually touch or confine the body 
of the person to be arrested, unless there be a submis- 
sion to the custody by word or action. 

The substance of the warrant should be notified to the person to be 
arrested, and, if so required the warrant should be shown, section 80. 

If such person forcibly resists the endeavour to 
arrest him, or attempts to evade 
the arrest, such Police-officer or 
other person may use all means 
necessary to effect the arrest. 

Nothing in this section gives a right to cause the 
death of a person who is not accused of an offence 
punishable with death, or with transportation for life. 
(Ss. 177, 178.) 


The last para, is new. 

Under S. 99, Penal Code, there is no right of private defence 
against an act which does not cause apprehension of death or grievous 
hurt, if done by a public servant acting in good faith under colour of his 
office ; provided that a person is not deprived of the right unless he 
knew or had reason to believe that the person so acting is a public 
servant ; or if acting under the direction of a public servant that unless 
he has reason to believe that he is acting under such direction or the 
person states such authority or if he has authority in writing unless he 
produces it if demanded. 

Eesistance or obstruction by a person, if it be to his own apprehen- 
sion, are punishable under section 224;, Penal Code ; or, if it be to tho 
lawful apprehension of another person, under section 225. Kescue from 
lawful custody is punishable under section 225. 

It will be observed that the law ( section 80) requires that, if so 
required, the person making the arrest shall show the warrant. It has 
been hold in England that if he has not got the warrant and the person 
VSeVs resistanoe, the latter cannot be convicted of resisting an officer iii 
the execution of bis duty. Codd v. Cabe, 1 Ex. D., 352. 
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Oh. V. 
Sb. 47, 48. 


47. If any person acting under a warrant of 
Se'aroh of puoe entered arrest, or any Police-officer having 
br person sought to be authority to airest, has reason to 
believe that the person to he arres- 
ted has entered into, or is within, any place, the person 
residing in, or being in charge of, such place shall on 
demand of such person acting as aforesaid or such 
Police-officer, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. 

(Ss. 99, 179.) 

Warrants of arrest may under sections 77, 78 be directed to persons 
not Police officers. 

Sections 54, 58 provide for arrest by a Police-officer without war- 
rant. 

Voluntarily obstructing a Police-officer in the discharge of his 
public functions is an offence punishable under S. 156, Penal Code ; the 
intentional omission to render assistance under S. 187 ; the harbouring 
of an offender under Ss. 202 — 206 ; and the intentional resistance or 
illegal obstruction to the lawful apprehension of any other person for 
an offence under S. 225. 

Persons not authorized to arrest without warrant are nevertheless 
specially empowered to act under section 47 for the purpose of arresting 
in any place in British India a person escaping or rescued from lawful 
custody. See sections 66, 67. 


Procedure where 
sress not obtainable. 


in- 


48. If ingress to such place cannot be obtained 
under section 47, it shall he lawful 
in any case for a person acting 
under a warrant, and in any case 
in which a warrant may issue but cannot be obtained 
without affording the person to be arrested an oppor- 
tunity of escape, for a Police-officer to enter such place 
and search therein, and 

in order to effect an entrance into such place, to 
break open any outer or inner door or window of any 
house or place, whether that of the person to be arrested 
or of any other person, if, after notification of his 
authority and purpose and demand of admittance duly 
made, he cannot otherwise obtain admittance : 


Provided that, if any such place is an apartment 
„ in the actual occupancy of a woman 

(not being the person to be arrest- 
ed) who, according to custom, does not appear in pnbho, « 
such person 6r Police-officer dhall, before entering such 
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apartment, give notice to such woman that she is at 
liberty to withdraw, and shall afford her every reason- 
able facility for withdrawing, and may then break open 
the apartment and enter it. 

(8s. 100, 180, 181.) 

49. Any Police-bfl&cer or other person authorized 

Power to break open ^ ^u arrcst may break open 

doors and windows for anv outer or inner door or window 

p^posee of liberation. ^ 

liberate himself or any other person who, having law- 
fully entered for the purpose of making an arrest, is 
detained therein. 


Oh. V. 

Sst 49-^52e 


(new.) 

60. The person arrested shall not be subjected to 
No unneoesaary re- more restraint than is necessary to 
prevent his escape. 

(8. 182.) 

Every Police-officer who shall offer any unwarrantable personal vio- 
lence to any person in his custody shall be liable, on conviction before 
a Magistrate, to a penalty not exceeding three months* pay or to impri- 
sonment with or without hard labour, for a period not exceeding three 
months or to both, — Act V, 1861, S. 29. 


51. Whenever a person is arrested by a Police- 
search of arreated officer Under a wamint which does 

peraons. not provide for the taking of bail, 

or under a warrant which provides for the taking of 
bail, but the person arrested cannot furnish bail, and 
whenever a person is arrested without warrant, or 
by a private person under a warrant, and cannot legally 
be admitted to bail, or is unable to furnish bail, 

the officer making the arrest or, when the arrest 
is made by a private person, the Police-officer to whom 
he makes over the person arrested, may search such 
person, and place in safe custody all articles, other than 
necessary wearing apparel, found upon him. 

(8. 387.) 

Any seizure of property so made shall be reported forthwith to a 
Magistrate who is empowered to pass orders regarding it. Section 523. 

52. Whenever it is necessary to cause a woman 
Mode of — to be searched, the search shall Ite 

women. made by another woman, with strict 

regard to decency. (8. 886.) 
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Ch. V. 53. The officer or other person making any airest 

Ss 5r64 “^y ^^6 

’ ‘ «ivo weapon*. poKson an’csted any offensive wea- 

pons which he has about his person, and shall deliver 
^1 weapons so taken to the Court or officer before which 
or whom the officer or person making the arrest is 
required by this Code to produce the person arrested. 

This section is new. It seems to be covered by section 51. 

B. — Arrest without Warrant. 

54. Any Police-officer may, without an order 

When police may ir- ^om a Magistrate and without a 

rest without warrant. Warrant, aiTCSt 

* first — any person who has been concerned in any 

cognizable offence or against whom a reasonable com- 
plaint has been made, or credible information has been 
received, or a reasonable suspicion exists, of his having 
been so concerned ; 

secondly — ^any person having in his possession with- 
out lawful excuse, the burden of proving which excuse 
shall lie on such person, any implement of housebreak- 
ing; 

thirdly — ^any person who has been proclaimed as an 
offender either under this Code or by order of the Local 
Gcvemment ; 

fourthly — any person in whose possession anything 
is found which may reasonably be suspected to be stolen 
property and who may ycasonably be suspected of hav- 
ing committed an offence with reference to such thing ; 

fifthly — ^any person who obstructs a Police-officer 
while in the execution of his duty, or who has escaped, 
or attempts to escape, from lawful custody ; and 

sixthly — ^any person reasonably suspected of being 
a deserter from Her Majesty’s Army or Navy. 

This section applies to the police in the towns of 
Calcutta and Bombay. 

(S. 92.) 

The second clause is new being a re-enactment of a power given 
under the Regulations in force before the Code of 1861. 

Every person is bound to assist a Police-officer, demanding bis aid, « 

. in making an arrest in any of the contingencies above specified. Section 
42 («). 
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Cl, 8. The proclamation under the Code here referred to would Ch. V. 
Jiave been made under section 87. , — — 

Cl. 4. Section* 523 requires a Police-officer forthwith to • report S. 54* 
the finding of such property to a Magistrate who is empowered to pass 
proper orders regarding its disposal. The definition of stolen property 
section 410, Penal Code, as modified by Act VIII of 1882, S. 9, should 
be applied to this clause. 

Cl. 6. Section 649 enables the Governor General in Council to 
make rules as to the cases in which persons subject to military law shall 
be tried by a Civil Court tr by Court Martial and for the course to be 
taken by a Magistrate in such case. 

Statute 42 and 43 Vic. c. 33 (the Army Discipline and Begulation • 

Act 1879) S. 147 declares that. 

With respect to deserters, the following provisions shall have 
effect : — 

“ (1.) Upon reasonable suspicion that a person is a deserter, it 
shall be lawful for any constable, or if no constable can be immediately 
met with, then for any officer or soldier, or other person, to apprehend 
such suspected person, and forthwith to bring him before a Court of 
summary jurisdiction. 

** (2.) Where a person is brought before a Court of summary 
jurisdiction charged with being a deserter under this Act, such Court 
may deal with the case in like manner as if such person were brought 
before the Court charged with an indictable offence, or in Scotland, 

* an offence.* 

“ (3.) The Court if satisfied either by evidence on oath or by the 
confession of such person that he is a deserter, shall forthwith, as it may 
seem to the Court most expedient, with regard to his safe custody, cause 
him either to be delivered into military custody in such manner as the 
Court may deem most expedient, or until he can be so delivered, to be 
committed to some prison, police-station or other place, legally provided 
for the confinement of persons in custody, for such reasonable time as 
appears to the Court reasonably necessary for the purpose of delivering 
him into military custody. 

“ (4.) Where the person confessed himself to be a deserter, and 
evidence of the truth or falsehood of such confession is not then forth- 
coming, the Court shall remand such person for the purpose of obtain- 
ing information as to the truth or falsehood of the said confession, and 
for that purpose the Court shall transmit, if sitting in the United King- 
dom, to a Secretary of State, and if in India, to the General or other 
officer commanding the forces in the military district or station where 
the Court sits, and if in a colony, to the General or other officer com- 
manding the forces in that colony, a return (in this Act referred to as 
a descriptive return), containing such particulars and being in such 
form as is specified in the Fifth Schedule to this Act, or as may be from 
time to time directed by a Secretary of State.” 

In addition to the oases provided for by S. 34 of the Code any 
Police-officer or village watchman may arrest without a warrant and 
take before a Magistrate any person registered under Act XXVII of 
1871 (The Criminal Tribes Act) who is found in any part of firitish 
In^a beyond the limits prescribed for his residence without such pass 
as is required, or in a place or at a time not permitted by his pass,, or 
who escapes from a reformatory settlement. 
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Ch. V, Whenever any person apparently a European vagrant refuses or 

— fails to comply with any requisition made by a Police-officer under S. 4 of 
S. 54. the European Vagrancy Act ; whenever any person 6f European extrac- 
tion commits an offence under S. 23 in view of a Police-officer ; and 
whenever any Police-officer has reason to believe that such offence has 
been or is being committed, the person so refusing or failing or offend- 
ing may be forthwith arrested without warrant by the Police-officer for 
the purpose of being produced in the usual manner before the officer 
empowered to deal with the case. (Rules prepared by the Governor 
General in Council under the European Vagraftcy Act. Rule No. III.) 

Any Police-officer may also arrest any person committing an offence 
under the Indian Railways Act (V of 1879) when there is reason to 
believe that he will abscond or whose name and address are unknown, 
concealed*, or falsely given ; but he should be released if he gives sufficient 
security to appear before a Magistrate, (Act V of 1879, S. 48) : also 
any person committing certain specified offences under the Indian 
Railways Act (V of 1879), S. 49 ; also any person going armed and 
without a license in contravention of the Arms Aot. (Act XI of 1873, 
S. 13). 

Act V of 1861, section 34, gives Police-officers power to arrest in 
the following cases : — 

“ Any persons who, on any road or in any street or thoroughfare 
within the limits of any town to which this section shall he specially 
extended hy the Local Government^ commit any of the following offences, 
to the obstruction, inconvenience, annoyance, risk, danger, or damage of 
the residents and passengers, shall, on conviction before a Magistrate, 
be liable to fine not exceeding fifty rupees, or to imprisonment not ex- 
ceeding eight days ; and it shall be lawful for any Police-officer to take 
into custody, without a warrant, any person who, within his view, com- 
mits any of such offences, namely: — 

“ First, — Any person who slaughters any cattle, or cleans any car- 
cass ; any person who rides or drives any cattle recklessly or furiously ; 
or trains or breaks any horse or other cattle. 

“ Second. — Any person who wantonly or cruelly beats, abuses, or 
tortures any animal. 

“ Third, — Any person who keeps any cattle or conveyance of an y 
kind standing longer than is required for loading or unloading, or for 
taking up or setting down passengers, or who leaves any conveyance in 
such manner as to cause inconvenience or danger to the public. 

“ Fourth. — Any person who exposes any goods for sale. 

Fifth. — Any person who throws or lays down any dirt, filth, rub- 
bish, or any stones, or building materials ; or who constructs any cow- 
shed, stable, or the like ; or who causes any offensive matter to run from 
any house, factory, dung-heap, or the like. 

Sixth, — Any person who is found drunk or riotous, or who is 
incapable of taking care of himself. 

“ SeventK — Any person who wilfully and indecently exposes his 
person, or any offensive deformity or disease, or commits nuisance by 
easing himself, or by bathing or washing in any tank or reservoir not 
being a place set apart for that purpose. 

“ Eighth. — Any person who neglects to fence in, or duly to prote 9 t 
any well, tank, or other dangerous place or structure.’* 
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The powers of a Local Government under this law have been con- 
ferred by the Go vernpr- General in Council on the Chief Commissioners 
of Oude^ the Central Provinces, and British Burmah . — Gazette of India, 
1867, p. 1409. 

Act XV, 1873, section 35, empowers Police-officers in any Munici- 
pality in the N. W. Peovinces and in Oude, to which that Act has 
been extended, to exercise the powers given by Act V, 1861, section 34. 

Police officers in Bengal may also arrest in Calcutta or its 
suburbs or in any place to which Act I (Bengal Council) of 1869 (an 
Act for the prevention of cruelty to animals) has been extended any 
person committing in their view any offence under Act — Act III of 1869 
(Bengal Council). 

In Bengal any Police-officer may arrest 

(1) any person carrying or in possession of contraband salt. Act 
VII (Bengal Council) of 1864, S. 24 ; 

(2) any native officer or Sepoy, except Subadars, Jamadars and 
Seranga, wearing their uniform coats when not employed on the public 
service. Beg. (Bengal) XX of 1817, S. 30 ; 

and, if so empowered by the Local Government, 

any person in possession of an unlicensed still or any excisable 
article liable to confiscation or engaged in the unlawful manufacture or 
sale of such excisable articles. Act VII (Bengal Council) 1878, 
Ss. 41, 39 ; also, 

the occupier of the house, boat or place, and all other persons 
concerned in the manufacture of such excisable articles or in the keeping 
or concealing of the same provided that an officer not below the grade of 
bead constable of Police be present. Act VII (Bengal Council) 1878, 
Ss. 41, 40. 

In Calcutta the Deputy Commissioner of Police is empowered 
to select Police-officers to exercise these powers under Act VI 1, 1878 
(S. 42,) and in the town and suburbs of Calcutta or in Howrah any 
Police-officer above the rank of constable may arrest the owner or occu- 
pier of the premises of a chemist, druggist, apothecary, or keeper of a 
Dispensary who allows any spirituous or medicated liquor, not ho7id fide 
medicated, to be drunk on his business premises between sunset and 
sunrise by any person not employed in that business. S. 43. 

In Madbas, any Police-officer may take any person in possession of 
or carrying in any public street, thoroughfare, or place, or in any open shop 
any liquor requiring a pass and for which no valid pass is produced. 
Act III (Madras Council) 1864, S. 26. See also Act V (Madras Council) 
1879, S. 4, cl. viii, ix. 

An officer in charge of a Police-station in the presence of another 
Police-officer may between sunrise and sunset break into any house, 
boat or place believed to be used for the manufacture or concealment of 
contraband salt, if the delay in obtaining a warrant from a Magistrate 
will prevent such discovery and arrest all persons concerned in the 
manufacture, keeping or concealing of the salt. Act V, (Madras Council) 
1871, S. 17. 

In Bengal, the Nobth-Westebn Pbovinces, Oudh and Assam, 
in which Act I of 1882 (the Inland Emigration Act) is in force, the 
tPolice are required to take charge of a labourer who has deserted from his 
employer's service and been arrested by such employer, and to take him 
to the nearest Magistrate. S. 172. 

11 
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In a case in which it was held that the Police had abused their 
powers of arrest, the Calcutta High Court made the following remarks 

“What is a reasonable complaint or suspicion* must depend on the 
circumstances of each particular case, but it must be at least founded 
on some definite fact tending to throw suspicion on the person arrested, 
and not on mere Tague surmise or information. Still less have the 
Police power to arrest persons, as they appear sometimes to do, merely 
on the chance of something being proved hereafter against them. Any 
wilful excess by a Police-officer of his legal powers of arrest is, by 
8. 220 of the Penal Code, an offence punishable by imprisonment for 
seven years.” — Behari Singh and others, 7 W. R., 3. 

But proof of an unlawful commitment to confinement will not of 
itself warrant the legal inference of malice. Knowledge that such 
commitment is contrary to law is a question of fact and not of law, 
and must be proved in order to support a conviction of a Police officer 
under S. 220 of the Indian Penal Code. — Narayan Babaji, 9 Bomb., 346. 

The following remarks of the Calcutta High Court, in the case of 
Behari Singh (7 W. K., 3) already cited, are deserving of attention in 
this place : — 

“ If, as is frequently the case, a Police officer, without arresting a 
person himself, directs some of the neighbours to take charge of him, 
the Police officer is responsible in the same way as if he had himself 
made the arrest, the person arrested by his order being in law in his 
custody. 

“ Even if a person be rightly arrested it does not rest with the 
discretion of the Police officer to keep the prisoner in custody where, 
and as long as, he pleases. Under no circumstances can he be detained 
without the special order of a Magistrate more than twenty-four hours ; 
at the expiration of twenty-four hours, unless the special order has been 
obtained, the prisoner must either be discharged or sent in to the 
Magistrate, and any longer detention is absolutely unlawful j and though 
the Code is not so express upon the place, as the time of confinement, 
still we think it is perfectly clear that it was intended that where a 
Police officer has arrested any person, the prisoner should not be kept in 
confinement in any place which the subordinate officer might select, but 
that he should, if possible, be sent immediately to the Police station, 
and there kept in the custody of the officer in charge of the station, 
who is the person entrusted by the Act with the conduct of the 
inquiry.” 

A Police officer detained a person while he consulted his superior 
officer whether he should take a recognizance. On being prosecuted 
by the person so detained, it was held that the confinement was without 
any justifiable ground, but, inasmuch as there was proof that the Police 
officer acted bond fide, though he miglit have exceeded the limits of his 
authority, the High Court found tiiat facts did not amount to the 
criminal offence of wrongful restraint, for there was no malice, no 
intention of doing any act of the nature spoken of in S. 339 or S. 340, 
and no voluntary obstruction or restraint which would render the Police 
officer liable to penal conseqpiences. — Budrool Hosein, 24 W. R., 51. 

A village chowkeedar is not a Police officer within the terms of 
S. 64 of this Code. He is therefore not liable under S. 271, Penal Code,, 
on refusal to arrest out of his jurisdiction a person charged with murder*, 
Kallu and others, 1. L. B., 8 All., 60. 
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Early intimation of the arrest by the Police of any soldier, Euro- 
pean or Native, shouM be given by the District Magistrate to the Officer 
commanding the regiment to which the man arrested may belong so as 
to enable any necessary measures to be taken for the defence. — Govt, of 
Bengal Cir. 88, Aug. 10, 1874. A similar order is, it is believed, in 
force throughout British India. 

A deserter from Her Majesty’s army when arrested by a Police 
officer should be brought without delay before the nearest Magistrate, 
or the nearest Military Commander, when no Magistrate is readily 
accessible. Act V of 1869, Part 111 {d). 

Magistrates in the capacity of Justices of the Peace are required 
by S. 34 of the Mutiny Act to transmit to the nearest General or other 
Officer commanding a Descriptive Roll in a prescribed form to the end 
that such person may be removed by order of such officer and proceeded 
against according to law. The deserter should be forthwith conveyed 
to some public prison if the regiment or corps to which he is suspected 
to belong is not in India, but if the regiment or corps be in India, the 
Magistrate may deliver him into custody of the nearest military post, 
if within reasonable distance, although the regiment to which such 
person is suspected to belong may not be stationed at such military post. 
See Govt. Bengal Cir. Ill, dated Sept. 12, 1873 ; see also Smyth, 
p. 145. 

55 - Any officer in charge of a Police-station may. 
Arrest of vagabonds, ui Ukc manner, arrest or cause to 

habitual robbers, &o. 1)0 arrCstcd 

(а) any person found taking precautions to con- 
ceal his presence within the limits of such station, under 
circumstances which afford reason to beUeve that he is 
taking such precautions with a view to committing a 
cognizable offence ; or 

(б) any person within the limits of such station 
who has no ostensible means of subsistence, or who can- 
not give a satisfactory account of himself ; or 

(c) any person who is by repute an habitual robber, 
house-breaker or thief, or an habitual receiver of stolen 
property knowing it to ho stolen, or who by repute 
habitually commits extortion or in order to the commit- 
ting of extortion habitually puts or attempts to put 
persons in fear of injury. 

(S. 94.) 

The above powers of arrest can without a warrant be exercised only 
by an officer in charge of a Police-station, but such officer can under 
S. 56 authorize any subordinate officer to make any particular arrest by 
an order in writing. 

• . An arrest should be at once reported, and the necessary evidence in 

proof of the circumstances under which it was made, should bo sent in to 
a Magistrate whose proceedings will be regulated by Ss. lOG, 110. 


Ch. V. 
S. 55. 
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Ch. V. Every Daroga or District Police oflScer is required to apprehend 

and Isend to the Magistrate persons found wandering at large within the 

S. 55. district who are deemed to be lunatics and all persons believed to be 
dangerous by reason of lunacy. — Act XXXVI, 1858. S. 4. 

The proper usei, of a Budmashi Kegister was discussed in the case of 
Baboo Lall and Duttee Lall v. Lieutenant N. M. T. Horsford, District 
Superintendent of Police, and Narain Singh Katwal, of Allahabad : — 

“ We think it proper to state in this place the opinion which is 
entertained by us, and we believe we may say also by the other learned 
Judges of the Court, with respect to the legitimate use which may bo 
made by the Police of liegister No. 10, which is more generally known 
as the Budmash List. For the protection of the public, it has been 
found necessary in every civilized State to constitute certain persons, 
officers for the prevention and detection of crime, and to render them 
efficient, it has also been found necessary to confer on them powers of 
interfering with the liberties of their fellow-citizens, which, if exercised 
by private persons, would render them liable to civil proceedings. It 
is necessary for the efficiency of the Police that they should possess 
information of the names of persons who are likely to commit offences, 
and inasmuch as changes must of necessity constantly take place in the 
members who constitute the Police Force, it is also necessary that the 
information above mentioned should be preserved. To effect this, 
registers are ordinarily kept, showing the names of persons who have 
committed, or who, on strong grounds, are suspected of the commission 
of, offences. Such a register accurately compiled and strictly reserved 
for the purpose for which it is designed, the private use of the Police, 
may be of great advantage to the public in enabling the Police to 
perform their duties effectively. But if this register be a public regis- 
ter, or if the persons having the custody of it, allow its contents to be 
matter of public conversation, we can imagine no greater engine of 
injustice and oppression. 

“ The matter recorded is not confined to facts which have been 
ascertained by fair and open investigation in Courts of Justice. It 
does, and necessarily must in a great measure, consist of the results 
of ex parte investigations made in private by the Police. It is, and 
necessarily must be, in great part, the fruit of rumour and suspicion, 
and sometimes it may be of malice. Were it permitted that such a 
register should be kept as a register to which the public might have 
access, or of which the entries were bruited about, the characters of 
honest men might be blasted, without redress, through the instrumen- 
tality of any enemy who could gain the ear or excite the suspicions of 
the Police. Very shortly after the establishment of this Court, the 
abuse of this register was on more than one occasion prominently 
brought to its notice. It had at that time (and we fear the evil has 
not even yet been cured) come to be regarded as a public register, and 
Magistrates not unfrequently passed orders, directing the entry of a 
person’s name as a kind of punishment. The Court, on the 9th August 
1866, addressed the Government of these Provinces on the subject, and 
pointed out the probabilities and magnitude of the evils of which we 
have above made mention, and the Government promptly passed an 
order that entries should only bo made by the District Sujperintendont* 
or the Magistrate in his capacity of Superintendent oi Police, and 
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directed that the register should he considered a private register, and Ch. Y. 

should only be open to inspection by officers of Police. In the present 

case, had the orders of Government been obeyed in spirit as well as in Ss. 56 — 68. 

letter, although the plain ti-ffs might have been unjustly recorded, they 

would not have been greatly damnified ; but no sooner was the entry 

made than it became known that it had been made.” 


Police-officer 
subordinate to 
without warrant. 


deputes 

arrest 


66. When any officer in charge of a Police-station 
Frooedure when requires any officer subordinate to 
him to arrest without a warrant 
(otherwise than in his presence) 
any person who may lawfully be arrested without a 
warrant, he shall deliver to the officer required to make 
the arrest an order in writing, specifying the person to 
he arrested and the ofEenee for which the arrest is to be 
made. 

(S. 102, para. 1.) 


If the offence is a cognizable offence an arrest can be made by any 
Police-officer on his own responsibility, and without any warrant or order 
in writing S. 54, cl. (i) : a warrant of arrest may be endorsed by one 
Police-officer for service by another (S. 80) ; but an order in writing 
under S. 56 is apparently personal. 

57 . When any person in the presence of a Police- 
Befusai to give name officer commits Or is accused of 
and residence. Committing a non-cognizahle of- 

fence, and refuses on demand of a Police-officer to give 
his name and residence, or gives a name or residence 
which such officer has reason to believe to he false, he 
may he arrested by such officer in order that his name 
or residence may be ascertained ; and he shall, within 
twenty-four hours from the arrest, he forwarded to the 
nearest Magistrate, unless, before the expiration of that 
time, his true name ‘and residence are ascertained, in 
which case ho shall be released on his executing a bond 
for his appearance before a Magistrate if so required. 

(S. 93.) 


No Police officer can without special order from a Magistrate of 
the 1st or 2nd class investigate a non-cognizable offence, but, on com- 
plaint made of such an offence to an officer in cliarge of a Police- 
station, an entry of its substance should be made in the complaint book, 
and the coijiplainant referred to the Magistrate. S. 155. 

58 . A Police-officer may, for the purpose of ar- 
' •Pur.uit of offender, resting without Warrant any person 
into other jurudiouon.. whom he is authorized to arrest 
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under this chapter, pursue such person into any place 
in British India. 

(S. 103.) 

This section goes beyond the corresponding section (lOrS) of the 
repealed Code of 1872 which gave this power of pursuit and arrest of 
any person accused of a cognizable ofEence. This power can now be 
exercised in any case in which the power to arrest without a warrant is 
conferred on a Police officer. See Ss. 54, 55. 

59. Any private person may arrest any person 
Arrest by private per- who, in his viow. Commits a non- 

aons. bailable and cognizable offence, or 

who has been proclaimed as an offender ; 

and shall, without unnecessary delay, make over 
Procedure on such ar- any persou SO arrestfed to a Police- 
rest. officer ; or, in the absence of a Police- 

officer, take such person to the nearest Police-station. 

If there is reason to believe that such person comes 
under the provisions of section 54, a Police-officer shall 
re-arrest him. 

If there is reason to believe that he has committed 
a non-cognizable offence, and he refuses on the demand 
of a Police-officer to give his name and residence, or 
gives a name or residence which such officer has reason 
to believe to be false, he shall be dealt with under the 
provisions of section 67. If there is no reason to believe 
that he has committed any offence, he i^all be at once 
discharged. 

(Ss. 105, 107.) 

No person who has been arrested by police-officer shall be dis- 
charged except on his own bond, or on bail, or under special order of a 
Magistrate. S. 63. 

60. A Police-officer making an arrest without 
Persoa arrested to be Warrant shall, without Unnecessary 

taken before Magistrate delay and subjcct to the provisions 
or ofiioer in charge of j^erein contained as to bail, take or 

Folioe-station. ^ i i ^ 

send the person arrested before a 
Magistrate having jurisdiction in the case, or before the 
officer in charge of a Police-station. • 

( 8 . 101 .) 

See note to S. 80 post for the orders of the GoTemment of India 
regarding the arrest of Bailway servants. 
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61. No Police-officer shall detain in custodj a 
Person arrested not to person arrested without warrant for 
jjo detained more tiian a longer period than Under all the 
34 hours. circumstances of the case is rea- 

sonable, and such period shall not, ,in the absence of a 
special order of a Magistrate under section 167, exceed 
twenty-four hours exclusive of the time necessary for 
the journey from the place of arrest to the Magistrate’s 
Court. 

(S. 124, para. 1.) 

The course to bo taken by the Police officer is thus prescribed by 
S. 167 

Whenever ifc appears that any investigation under this chapter 
cannot be completed within the period of twenty-four hours fixed by 
section 61, and there are grounds for believing that the accusation ia 
■well-founded, the officer in charge of the Police-station shall forthwith 
transmit to the nearest Magistrate a copy of the entries in the diary 
hereinafter prescribed relating to the case, and shall at the same time 
forward the accused to such Magistrate. 

Befoie a Magistrate can grant a remand under section 167, the 
accused must have been brought before him, — Shera, 2 Panj. Rec., 72. 
A remand to Police custody ought only to be granted in cases of real 
necessity, and when there is good reason to believe that the accused can 
point out property or do any thing that will assist in elucidating the 
case. — Panj. C. Ct. Cir. ix, March 15, 1868. The twenty-four hours 
during which the Village Police may detain an accused person under 
Act (Bombay) VIII, 1867, are not to be included in the time allowed 
to the District Police-officers by this Code. — Bom. H. Ct. Cir., 1260., 
1869; Mem, in Chambers. 

As to what constitutes a detention by the Police, the Calcutta High 
Court in the case of Beliari Singh and others (7 W. R., 4), held that, 
if, as is frequently the case, a Police-officer, without arresting a person 
himself, directs some of the neighbours to take charge of him, he is 
responsible in the same way as if he had himself made the arrest, the 
person arrested being in law in his custody. In the case of Puran 
Kusam Narasaya Pantulu (2 Madras, 396), the Madras High Court 
held that the requiring of the attendance of a certain person by letter, 
and the deputing of two constables to accompany him, under the alle- 
gation tlmt their duties were to prevent him from speaking to any one, 
amount to an arrest and imprisonment. 

In the appeal of a Police-officer convicted of wrongful confinement 
(S, 340, Penal Code), the Calcutta High Court held that a Police- 
officer is not empowered to detain without question an accused person 
for a period not exceeding twenty-fouf hours, but rather he is in no case 
justified in detaining a person for one single hour, except on some 
reasonable grounds warranted by the circumstances of the case. The 
time during which a person is wrongfully confined by a Police officer is 
material only in fixing the punishment for the offence. — Sheoprosunno 
Ghosal, 6 W. R., 88. In another case, in which the Police officer had 
been punished under S. 29, Act V of 1861, for having detained an 
accused person more than twenty-four hours, the Calcutta High Court 
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held that, as the detention was not continuous, the Police-officer had 
committed no offence. — Indrobee Shaha, 1 W. R., 5. 

Under no circumstances can an accused person be detained for more 
than twenty-four hours without the special order of a Magistrate ; and^ 
unless that special order be obtained, he must, at the expiration of that 
period, be either sent in to the Magistrate, or be discharged, any further 
detention being unlawful. As to the place of confinement, the Court 
remarked that, though the Code was not so express on this point as on 
the duration of the confinement, it was perFectly clear that it was 
intended that, when a Police officer arrested any person, the prisoner 
should not be kept in confinement in any place which the subordinate 
officer might select, but he should be sent immediately to the Police 
station, and there kept in the custody of the officer in charge of the 
station, who is the person entrusted by the law with the conduct of the 
inquiry — Behari Singh and others, 7 W. K , 3. 

Every prisoner must be forwarded from a Police station direct to 
the nearest Magistrate having jurisdiction, and muM) not be sent to the 
next superior officer of Police. — Bengal Govt. Itesolution, dated 22nd 
Sept. 1862, para. 12. 

Jn all heinous cases, when a single prisoner is sent in, he should be 
handcuffed ; when two or more prisoners are sent, they should be hand- 
cuffed to each other, two and two. In cases not of a heinous nature, 
prisoners should not be handcuffed, unless violent, and then only by 
order of the officer in charge of the station not below the rank of Sub- 
Inspector. — Ben. Pol. Cir., 27, 1863. 

A Magistrate is prohibited by S. 107 from remanding an accused 
person during the course of an inquiry or trial of warrant case (Chapters 
XV and XVJI) for a period exceeding fifteen days, and this has been 
applied by the Bombay High Court as the limit of a Magistrate’s 
power to authorize detention by the Police. — Surkya Vaiad Dbakn, 
5 Bom., 31, Crown Cases, 


62 . Officers in charge of Police-stations shall 
Police to report appre- report to the District JVl^agistratCj 
taensionB. or, if he SO clirccts, to the Suh- 

divisional Magistrate, the cases of all persons arrested 
without warrant, within the limits of their respective 
stations, whether such persons have been admitted to 
bail or otherwise. 


(S. 132, para. 1.) 

The object of tliis section is that the judicial bench should prompt- 
ly exercise authority, if necessary, with regard to all arrests by the 
Police ; and it seems to have been framed with this view that, as no 
person can be released without the order of a Magistrate except on bail 
or recognizance, it shall be the Magistrate’s responsibility as well os 
that of the Police if a person illegally arrested remains unnecessarily jn ^ 
custody. — Panj C. Ct. Cir. x, May 26, 1869 \ Smjtb, p. 84i. 



AKEBST BY DIEECTION OP A MAGISTBATE. 


89 


63. No person who has been arrested by a Police- Ch. v . 

Disoharse of persAi ofioer shaU be discharged except 

apprehended. On Ms own bond, or on bail, or 

under the special order of a Magistrate. 

(S. 132,. para. 2.) 

64. When any offence is committed in the pre- 

sence of a Magistrate within the 
MSo*e-s~“?enoe^ ^ local limits of his jurisdiction, he 
may himself arrest or order any 
person to arrest the offender and may thereupon, subject 
to the provisions herein contained as to bail, commit the 
offender to custody. 

(S. 108.) 

“ Within the local limits of his jurisdiction/* Under S. 12 
unless the jurisdiction of a Magistrate be specially restricted by the 
Local Government, or, subject to its control, by the District Magi.strato, 
the jurisdiction and powers of every Magistrate extend throughout the 
District. 


65. Any Magistrate may at any time arrest or 
Arrest by or in presence diroct tlio arrest, in his presence, 

of Magistrate. witliin the local limits of his juris- 

diction, of any person for whose arrest he is competent 
at the time and in the circumstances to issue a warrant. 
(S. 1(36, para. 2.) 

66. If a person in lawful custody escapes or is 
Power, on escape, to rescued, the persou from whose 

pursue and retake custody he escaped or was rescued 

may immediately pursue and arrest him in any place in 
British India. 


This is a re-enactment of a portion of S. 112 of the repealed Code 
(Act XXV) of 1861. 

A general power of arrest is conferred by S. 64 (cl. v). 

67. The provisions of sections 47, 48 and 49 shall 

proTisions of seotions apply to arrcsts Under section 66, 
47, 48 and 49 to apply to although the pcrson making any 

arrest, under section ee. ^ 

warrant and is not a Police-officer having authority to 
arrest. 

This is also a re-enactment of a portion of S. 112 of the repealed 
Code (Act XXV) of 1861. 

12 
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CHAPTER VI. . 

Or Processes to compel Appearance. 

A. — Summons. 

68. Every summons issued by a Court under this 
Code shall be in writing in dupli- 

Form Of summons. 

siding officer of such Court, or by such other officer as 
the High Court may, from time to time, by rule, direct. 

Such summons shall be served by a Police-officer ; 

Summons by whom Of, SUbjcct to SUCh ruleS COnsistCUt 

served, witli tbis Codo as the Local Go- 

vernment may prescribe in this behalf, by an officer of 
the Court issuing it. 

This sc(;tion applies to the police in the towns of 
Calcutta and Bombay. 

(Ss. 162, 153.) 

For the Form of summons see Sch. V, No. 1. 

Every summons sliould be signed in full by the Magistrate by whom 
it is issued, with the name of his office or the capacity in which he acts. 
The practice of signing initials only, or of using a stamp, is objection- 
able, and mu.st cease — Smyth, p 90. A summons should contain the 
name of the fatlicr of the person summoned, the caste or tribe to which 
lie belongs, and his residence, so as to place his identity beyond doubt. — 
Ibid, p. 92. 

A summons should state the place at which the person should 
attend. Mad. II. Ct., Pro. Nov. 30, 1874. Weir, 170. 

One copy of the summons will ordinarily be left with the accused 
person, the other will probably be liled with the record, together with 
the return of the serving officer 

The Commanding officer of a Cantonment may send any process 
requiring service or execution by any means not immediately at his 
disjiosal to the Chief Police-officer in the Cantonment for service or 
execution through the Cantonment Police, and the said Police-officer shall 
serve Or execute such process in the same manner as if dt had been exe- 
cuted hy tlie Cantonment Magistrate, and subject to the same rules. 
Act III, 1880, S. 11. 

In Bengal and Assam under the Court Fees Act, in non- 
cognizable cases, eight annas has been 6xcd as the fee for a summons in 
respect of one person, or of the first two persons residing in the same 
place, and four annas in respect of every additional person named 
therein. {Cal, Qaz., 1879, p. 305 ; Assam Qaz., 1879, p. 596.) The 
process is one whether one or more persons be named therein, and 
whether such persons reside in one place or not, but an additional fee 
of four annas is chargeable in respect of every additional person, nof, 
being the second person of more than two residing in the same village 
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named in tbe summons : thus if the summons include one person Ch. VI, 

residing in village A, and a second person residing in village the 

additional fee is oliKrgeahle in respect of such second person. — Cal. S. 68. 

H. Ct., Cir. 13, May 12, 1874. In Madea.s the same rates are charged 
for a summons as in Bengal and Assam: except that, for a summons 
on every additional defendant or witness if applied for at the same time 
and if resident in the neighbourhood, an additional fee of four annas is 
charged ; only half these rates are chargeable if tiie process is to be 
served within a radius of six miles from the Court-house, the villages 
within such radius to be determined by the Judge of each Court, and 
to be notilied in a conspicuous place in the Court-house. Mad. Qaz.^ 

Aug. 1873, p. 1255. Power is given to a Magistrate to excuse indigent 
persons who may be unable to pay the prescribed fees. — Mad. H. Ct. 

Fro. Sept. 10, 1873. 9 Mad. Jur., 30. 

In certain districts in Bengal and Assam, in every case in which 
a process has to be executed at a dis- 
tance of more than 25 miles from the 
Court from which it is issued, an 
additional fee of one-fourth is charge- 
able ; and if more than 50 miles, the 
fee is increased by one- half. 


Further, in certain Districts in Bengal and Assam when during a 
portion of the year travelling except 
by boat is impracticable, boat- hi re may, 
when it has to be incurred, be charged 
in addition to other fees. The rate 
of such boat-hire shall be fixed from 
time to time by the District Magistrate, 
(subject to approval by the Sessions 
Judge in Districts of Assam) and shall 
be sufficient only to cover on the whole 
the actual cost of such boat establishment as it may be necessary to 
maintain for the purpose of serving processes in cases not cognizable 
by the Police. OaL Gaz.y 1879, p. 305 j Assam Gaz., 1879, p, 596. 
Wilkins, 84. 

In Bombay the fee chargeable on a summons in a case under 
Chapters XIX, XX, XXI of the Penal Code is four annas, and one amia 
in every other non-cognizable case, and it is only in this latter case that 
the Magistrate may remit the fee on being satisfied that the complainant 
has not the means of paying it. — Gaz., 1874., p. 580. 

In British Burmau, in non-cognizable cases, a fee of eight annas 
is chargeable on a summons on a witness, and one rupee on a summons 
on an accused person ; no further charge is to be made for boat-hire ; a 
Magistrate who has power to entertain cases on complaint preferred 
directly to himself, can, on special grounds, to be recorded, remit the fee 
on any process issuing from his Court. No fee is chargeable on any 
•process issued by a Criminal Court of its own motion.— 1878, 
Part II, p, 183. 


Bengal. 


Jossore, 

Pubna. 

Dacca. 

Furreedporo. 


Backergunj. 

Mymensingh. 

Tipperrah. 

Noacolly. 


Assam. 


Sylliet. 

Kararoop. 


Nowgong. 

Lukhimpore. 


Bengal. 


Rajshahyo. 

Bogra. 

Dinagepore. 

Malda. 

Rungpore. 

Bancoora. 

Hazareebagh. 

Assam. 

Sylhet. I Cachar. 

Nowgong. 


Beerbhoom. 

Chittagong. 

Noakhally. 

Singbhoom. 

Lohardugga. 

Maunbhoom. 
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Ch. VI. 69. The summons shall if practicable be served 
„ ^ personally on the person summoned 

g 3 . 09 — 72, Summons how served. f vt*'- x xi- 

by delivenng or tendering to mm 
one of the duplicates of the summons. 

Every person on whom a summons is so served 
signature of receipt for shall, if SO required by the serving 
eummons. officcr, sigu a receipt therefor on 

the back of the other duplicate. 

(S. 164.) 

Tha refusal to give a receipt for a summons is not an offence under 
S. 173, Penal Code. In the matter of Bhobaneshwar Dutt, 2 Cal. 
L. R., 80 : Kalya bin Fakir, 5 Bomb., 64 O. Ca. 

70. Where the person summoned cannot by the 

Service when person sum- CXCrClSe Ol duC dlllgeUCO be foUud, 

moned cannot he found. summons may be Served by 

leaving one of the duplicates for him with some adult 
male member of his family, or, in a Presidency-town, 
with his servant residing with him ; and the person 
with whom the summons is so left shall, if so required 
by the serving officer, sign a receipt therefor on the back 
of the othea* duplicate. 

(S. 164.) 

S. 72 provides for the service of summons on a person in the 
service of the Government, or a Railway Company. 

The mere showing of a summons is not sufficient service. Either 
the original should be left or exhibited, or a copy delivered or tendered. 
Earsandal Danatram, 5 Bomb., 20 Cv. Ca, 

71. If the signature mentioned in sections 69 and 

Prooeduxe when receipt 70 CaUUot by the CXCrcisC of duC 
eannot be obtained. diUgeuce bc obtained, the serving 

officer shall affix one of the duplicates of the sunxmons 
to some conspicuous part of the house or homestead in 
which the person summoned ordinarily resides; and 
thereupon the summons shall he deemed to have been 
duly served. 

(S. 165.) 


72. Where the person summoned is in the active 

swvioeonsonrantofGo. scrvice of the Government or of a 
vernment or of Bauway Railway Company, the Court issu- 
oompariy. summous shall ordinarily^ 

send it in duplicate to the head of the office in which' 
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such, person is employed ; and such head shall thereupon 
cause the summons to he served in manner provided by 
section 69, and shall return it to the Court with the 
endorsement required by that section. 

(S. 168 Proviso.) 

The corresponding section of the repealed Code of 1872 made it 
optional with the Magistrate to make such special service. The present 
law declares that it shall be the ordinary mode of service in such cases. 

Service should be made through the local head of the office ; thus, 
in the case of a Police-officer, summons should be served through the 
District Superintendent, or the Assistant District Superintendent in 
charge of the Subdivision to which the officer may belong. Cal. H. Ct, 
Cir. 14, Dec. 6, 1866. Wilkins, 98 : and in the case of a medical subordinate 
at a Subdivision, through the Magistrate or other executive head of the 
District in order to enable him, in communication with the Civil Surgeon, 
to make arrangements for the conduct of the medical duties. Cal. 
H. Ct. Cir. 1, Jan. 1, 1868. Wilkins, 98. Whenever it may be 
necessary to summon an Officer or Soldier in Military employ, the 
summons should be sent under cover to the officer in command of the 
Regiment or detachment with an application for his assistance to servo 
it. Cal. H. Ct. Cir. 24, June 24, 1878. Wilkins, 98. 

See note to S. 80 for the orders of Government of India, regarding 
the arrest of Railway servants. 

73 . When a Court desires that a summons issued 

Servioe of summon, out- by it shall bc served at any place 
Bide local umits. outsido the local limits of its juris- 

diction, it shall ordinarily send such summons in dupli- 
cate to a Magistrate within the local limits of whose 
jurisdiction the person summoned resides or is, to be 
thcro sGrvB(i. 

(Act XXIII, 1840, S. 1; Act IV, 1877, S. 60.) 

74 . When a summons issued by a Court is served 
Proof of servioe in such outside the locariimits of its juris- 

oases, and when senring diction, and iu any caso where the 
ofioer not present. officer who has Served a summons is 

not present at the hearing of the case, an affidavit, pur- 
porting to be made before a Magistrate, that such sum- 
mons has been served, and a duplicate of the summons 
purporting to be endorsed (in manner provided by sec- 
tion 69 or section 70) by the person to whom it was 
delivered or tendered or with whom it was left, shall be 
admissible in evidence, and the statements made therein 
shall be deemed to be correct unless and until the con- 
trary is proved. 


Ch.VI. 
Ss. 73, 74. 
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The affidavit mentioned in this section may he 
attached to the duplicate of the summons and returned 
to the Court. 

(Act IV, 1877, S. 51.) 

B , — Warrant of Arrest. 

75 . Every warrant of arrest issued by a Court 
under this Code shall be in writing, 
warrant of ar- |)y presiding officer, or, 

in the case of a Bench of Magis- 
trates, by any member of such Bench ; and shall bear 
the seal of tlic Court. 

Every such warrant shall remain in force until it 

Continuance of warrant i® Cancollcd by the CoUrt Whlch 

of arrest. issucd it, 01* Until it is executed. 

(S. 159.) 

See Sell. V, No. 2 for the form of a warrant of arrest. 

Under the Court Fees Act, in non-cognizable cases, the following 
fees are chargeable on warrants : — in 13engal and Assam, one rupee in 
respect of the arrest of one person (C7rt/. Gaz.y 1879, p. 305 : Assam Gaz., 
1879, p. 596, Wilkins, 81 :), and an additional fee of four annas is charge- 
able in respect of any person exceeding one named in a warrant (Cal. II, 
Ot. Cir. 13, May 12, 1874); in Madras, tivelve annas (Gaz., August 5, 
1873, p. 1255) ; but only half rates are chargeable in Madras if the process 
it to be executed within a radius of six miles from the Court-house ; and 
it has further been ordered that, if the warrant remains unexecuted for 
fifteen days after its delivery to the officer entrusted with its execution, 
an additional fee of the same rate shall be levied for every lifteen days or 
portion of fifteen days until return is made, provided that such delay is 
not attributable to the officer of the Court. Magistrates may forego 
the collection of fees for the service of proces.ses in non-cognizable cases, 
where the parties arc unable to pay them. — Mad. Govt. Pro., Sept. 10, 
]873, 9 Mad. Jur , 30. See note to S. 152, for the additional rates 
chargeable in certain districts and under certain circumstances in Bengal. 

In British Bubmah the fee chargeable on a warrant of arrest in a 
non-cognizable case is two Hupees, the Magistrate having the power to 
remit the fee in any case for special reasons to be accorded. — Gaz., 
Sept. 27, 1873, p. 183. 

In Bombay the fee chargeable on a warrant of arrest in a case under 
Chapters XIX, XX or XXI, Penal Code, is one rupee and in every 
other non-cognizable case four annas ; in the last mentioned cases only, 
the Magistrate may remit the fee if he is satisfied that the complainant 
Fas not the means of paying it. — Gaz.^ 1874, p. 580. 

Warrants issuing out of a Magistrate’s Court should be written “ in 
the language in ordinary use in the District in which it is held,” that is 
to say (with certain exceptions) the language in which the proceedings 
of the several Courts are conducted. But where a warrant is sent for < 
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execution to the Magistrate of a District in which a different language Ch. VI. 

is in ordinary use, the warrant should be accompanied by a translation, 

certified by the transmitting officer to be correct, into such other Ian- S. 75. 
guage or into English. In such cases it would also be proper that the 
warrant should always be accompanied by a letter in English requesting 
its execution. — Cal. H. Ct. Cir. 3, July 25, 1872. 

Warrants should be signed with the full name and office of the 
Magistrate. Initials are no proper signature. Signature by stamp is 
prohibited.— Panj. C. Ct. Cir. 20, 1869. 

The following observations were made by Sargent, J, {In re James 
Hastings, 9 Bom., 157), as to the necessity for sealing a warrant to 
ensure its validity, and certain particulars which should be specified ’ 
therein : — 

“ Having regard to the opinion that has been generally entertained 
by the Judges in England that a seal was necessary at common law to 
the validity of a warrant, and that it is expressly provided by the Code 
of Criminal Procedure that a warrant shall be sealed, I sliould he.sitate 
much before coming to the conclusion that a seal is not essential to the 
validity of a warrant issued under the Code. The reason for requiring 
a seal seems to be that the attaching of a seal shows that the instrument 
to which it is attached has not been issued without due deliberation, as 
well of course as to prove the authenticity of the instrument.’' 

‘‘ I think I am bound to follow the principle involved in the ruling 
of the Courts of England in Hood's case (1 Mood, Cr. Cas.^ 281), which 
is that a warrant shall contain a distinct and unequivocal intimation to 
the person that he is the individual in Court to be apprehended, and 
must surrender to the officers, and this too the more especially as the 
form of warrant provided in the Code requires that his residence should 
be inserted. The issuing of general warrants is, it is well known, 
illegal, and this though not, properly speaking, a general warrant which 
means a warrant to apprehend all persons committing a particular 
offence or class of offences, is however of such a general nature as to 
justify the Police in arresting any person of the name of James 
Hastings whoever ho may be, or wherever he may be found, the number 
of persons to be arrested under it being limited only by the limit to 
the number of persons bearing that name. The warrant in this case 
is, in my opinion, far more general than was the warrant in Hood's case, 
and I am therefore of opinion that it is bad.” 

The place where the Magistrate signs the warrant should appear on 
the face of it. — Ib,y p. 160. 

So in the Punjab it has been ordered that in all warrants and pro- 
cesses of every description, the father’s name, the caste or tribe and the 
residence of the person to be arrested or summoned should bo entered 
so as to place his identity beyond doubt. The warrant should also sot 
forth the Court from which it issues and the name of the District. — 

Smyth, p. 92. . . r i 

Where it appeared that there was no sufficient evidence of the com- 
mission of an offence, since the criminal acts charged did not amount 
to an offence, without a certain specified intention, and that intention 
was not entered in the warrant, it was held that the warrant was bad 
and should be set aside — Biddumukee Debee, 6 B. L. R., 129, App. 

* If the warrant be issued for the arrest of a European British subject 
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Ch. VI. by a Magistrate who is not competent to inquire into or try the case, 
— it should be made returnable before a Magistrate wjio is competent to 
Ss. 76, 77. do so. See S. 445. * 

76. Any Court issuing a warrant for the arrest of 

any person may in its discretion 
Court may direct seou- direct hv endorsement on the war- 

rity to be taJcen. ^ 

rant that, if such person execute a 
bond with sufficient sureties for his attendance before 
the Court at a specified time and thereafter until other- 
wise directed by the Court, the officer to whom the war- 
rant is directed shall take such security and shall release 
such person from custody. 

The endorsement shall state (a) the number of 
sureties, (b) the amount in which they and the person 
for whose arrest the warrant is issued are to he respec- 
tively bound, and (c) the time at which ho is to attend 
before the Court. 

Whenever security is taken under this section, the 
to be for- officer to whom the warrant is di- 
rected shall forward the bond to 

the Court. 

(S. 160.) 

Security may be provided by depositing a sum of money or Govern- 
ment Promissory Notes to the ampuiit specified in the warrant. S. 513. 

S. 170 provides for the taking of security by a Police-officer from 
an accused person for his appearance before a Magistrate whenever on 
investigation their appears to be reasonable ground of suspicion or 
sufficient evidence that he has committed a cognizable offence. S. 92 
provides for the issue of a warrant of arrest if the person bound over 
to attend does not appear. Proceedings may also to taken to forfeit the 
bond. S. 514. 

77. A warrant of arrest shall ordinarily be directed 

to one or more Police-officers, and, 
reotoT*”*’ *** when issued by a Presidency Ma- 

gistrate, shall always be so directed ; 
but any other Court issuing such a warrant may, if its 
immediate execution is necessary and no Police-offioor 
is immediately available, direct it to any other person or 
persons ; and such person orpersons shall execute the same. 

When a warrant is directed to more officers or 
Warrant to several per- pcrsons than One, it may be exe- 
cuted by all, or by any one or more, 

of them. 


(S. 161.) 
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S. 79 enables a Police-officer to whom a warrant is directed to Ch. VI. 

endorse it for execution by another Police-officer. , 

Warrants should *be directed to the senior officer of Police in attend- Ss. 78, 79. 
anee at a Court, by whom the}' should he registered in a book kept for 
that purpose. He should then endorse on such warrant the name of 
the officer who is charged with its execution (generally the officer in 
charge of the Police Station), and should despatch it without delay. 

The officer receiving the warrant may again transfer it for execution to 
another Police-officer, but in every instance a regular endorsement must 
take place, so that the name of the officer executing the process may be 
apparent on the order. — Beng. Pol. Cir. 20, 1862 ; 12, 18641. 

The Commanding officer of any Cantonment can send any process 
requiring service or execution by means not immediately within his 
power to the chief Police officer who i.s directed to act as if it had issued 
from the Cantonment Magistrate. Act III, 1880, S. 11. 


78 . A District Magistrate or Sub-divisional Ma- 
gistrate may direct a warrant to 


Warrant may be direct- 
ed to landholders, &c. 


any landholder, farmer or manager 
of land within his district or sub- 


division for the arrest of any escaped convict, proclaim- 
ed offender or person who has been accused of a non- 
hailahle offence, and who has eluded pjxrsuit. 

Such landholder, farmer or manager shall aclfnow- 
ledge in writing the receipt of the warrant, and shall 
execute it if the pc'vson for whoso arrest it was issued is 
in, or enters on, his laud or farm, or the land under his 


charge. 

When the person against whom such warrant is 
issued is arrested, lie shall he made over with the war- 


rant to the nearest Polieo-olTicer, who shall cause him 


to he taken Ixd'ore a Magisti'jite having jurisdiction in 
the case, unless security is taken under section 76. 

(S. 162.) 


“ Proclaimed offender.** S. 87 provides for the ivssue and publication 
of a proclamation for the appearance of any person against whom a 
warrant of arrest has been executed but cannot be executed. S. 51, Cl. 
ii, contemplates also a similar proclamation by order of the Local 
Government 

The wilful neglect by a landholder or other person mentioned in 
S. 78 to execute a warrant directed to him, would be punishable under 
the latter part of S. 187, Penal Code, with simple imprisonment for six 
months, or fine of five hundred Rupees, or both. 

79 . A warrant directed to any Potice-offleer may 
•Wwrant directed to executed by any other 

pouoe-offloer. Police-oflS.cer whose name is en- 

13 
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dorscd upon the warrant by the ofhcer to whom it is 
directed or endorsed. 

(S. 165.) 

80. The Police-otficer or other person executing 
Notification of sub- ^ Warrant of arrest shall notify 
stance of warrant. ' the substanee thereof to the person 

to be arrested, and, if so required, shall show him the 
warrant. 

(S. 176.) 

Arrest is made by actually touching or confining the body of 
the person to be arrested, unless there be submission to custody by 
word or action. S. 46. The person making any arrest should have 
the warrant in his possession at the time of arrest, for if he has not 
got it, and the person to be arrested offers resistance, he cannot be 
convicted of resisting an officer in the execution of his duty. Codd 
V, Cabe, 1 Ex. D., 352. 

The Government of India Regulation 206 — 3, June 20, 1877 has 
applied the terms of S. 72 ante to the execution pf warrants for the 
arrest of a Railway" servant. Such warrants should be directed to a Police- 
officer of a superior grade, who shall, if he finds on proceeding to execute 
it that the immediate arrest of the liailway servant would occasion risk 
and inconvenience to the public, make arrangements to prevent escape 
and apply to the proper quarter to have the accused relieved, deferring 
arrest until he is relieved. The Government orders were circulated 
by Bengal Pol. Cir., July *27, 1877. 


81. The Police-officer or other person executing 

Person arrested to be f Warrant of arrest shall^ (subject 
brought before Court tO tllC pi’OVlSlOnS of SectlOn 76 aS 

without delay. secui’ity) without Unnecessary 

delay bring the person arrested before the Court before 
which he is required by law to produce such person. 

(S. 183.) 


Where warrant may be 
executed. 

India. 


82. A warrant of arrest may be 
executed at any place in British 

(S. 167.) 


83. When a warrant is to be executed outside the 

Warrant forwarded to local limits of the jurisdiction of 

Magistrate for execution the Court issuiug thc same, such 
outsidejurisdiotion. ,jja,y, instead of directing 

such warrant t(j a Police-officer, forward the same by post 
or otherwise to any Magistrate or Commissioner of Police 
within the local limits of whose jurisdiction it is to ’ hd 
executed. 



EXECUTION OP WARRANT BEYOND JURISDICTION. 


99 


The Magistrate or Commissioner to whom such Ch. VI. 
warrant is so forwarded shall endorse his name thereon, "^35 
and, if practicable, cause it to be executed within the *' ’ 

local limits of his jurisdiction. 

(Ss. 168, 170.) 

In Bombay District Superintendents and Assistant District Super- 
intendents of Police have been empowered to act under this section. 

Qaz. 1873, p. 439. 

, 84 . When a warrant directed to a Police-officer 

Warrant directed to IS ^O 1)6 eXCCUtcd hcyoud tho local ' 
Poiioe-offloer for eieou- limits of the jurisdiction of the 
tion outside iurisdietion. issuing the Same, he shall 

ordinarily take it for endorsement either to a Magistrate 
or to a Police-officer not beloAV the rank of an officer in 
charge of a station, within the local limits of whose 
jurisdiction the warrant is to he executed. 

Such Magistrate or Police-officer shall endorse his 
name thereon, 5hd such endorsement shall be sufficient 
authority to the Police-officer to whom the warrant is 
directed to execute tho same within such limits, and the 
local police shall, if so required, assist such officer in 
executing such warrant. 

Whenever there is reason to believe that the delay 
occasioned by obtaining the endorsement of the Magis- 
trate or Police-officer within the local limits of whose 
jurisdiction the warrant is to be executed will prevent 
such execution, the Police-officer to whom it is directed 
may execute tho same without such endorsement in any 
place beyond the local limits of the jurisdiction of the 
Court which issued it. 

This section applies to the police in the towns of 
Calcutta and Bombay. 

(Ss. 168, 170.) 

In Bombay District Superintendents and Assistant District Super- 
intendents of Police Lave been empowered to act under this section. 

Qaz, 1873, p. 439. 

85 . When a warrant of arrest is executed outside 

Procedure on arrest of the district in wliich it was issucd, 
person against whom war- the person arrested shall, unless 
rant issued. Court wliicliissued the Warrant 

is within twenty miles of the place of arrest, or is nearer 
{ban the Magistrate or Commissioner of Police within 
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the local limits of whose jurisdiction the arrest was 
made, or unless security is taken under section 76, he 
taken before such Mafjistrate or Commissioner. 

(S, 169.) 

86. Such Magistrate or Commissioner shall, if 
Procedure by Magistrate ^hc pcrson arrested appears to he 
before whom person ar- the pcrsou intended by the Court 
rested is brought. which issued the warrant, direct 

his removal in custody to such Court : Provided that 
if the offence is bailable, and oUch person is ready 
and willing to give bail to the satisfaction of such 
Magistrate or Commissioner, or a direction has been 
endorsed under section 76 on the warrant and such person 
is ready and willing to give the security required by such 
direction, the Mngistrate or Commissioner shall take 
such bail or security, as the case may be, and forward 
the bond to tin; Court which issued the warrant. 

Nothing in this section shall bo deemed to prevent 
a Police-ofiicor from taking siicurity under section 76. 

(S. 170.) 

In Bombay Disfcricti Superintendents and Assistant District Super- 
intendents of Police have been emjiowcred to act under this section. 
Gaz. 1875, p. 489. 


C . — Proclamation and Attachment. 


87 . 


Proclamation for per- 
son absconding. 


If any Court has reason to believe (whether 
after taking evidence or not) that 
any person against whom a warrant 
has been issued by it has absconded 
or is conce.aling himself so that such warrant cannot be 
executed, such Court may publish a written proclama- 
tion reqiiiring him to appear at a specified place and 
at a specified time not less than thirty days from the 
date of publishing such proclamation. 

The proclamation shall he published as follows : — 
(or) it shall he publicly read in some conspicuous 
place of the town or village in which such person ordi- 
narily resides ; 

(6) it shall be affixed to some conspicuous part of 
the house or homestead in which such person ordinarily 
resides, or to some conspicuous place of such town or 
village ; and 
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(c) a copy thereof shall he afl&xed to some conspi- Ch. VI. 
cuous part of the Court-house. . 

A statement by the Court issuing the proclamation 
to the effect that the proclamation was duly published 
on a specified day shall be conclusive evidence that the 
requirements of this section have been complied with, 
and that the proclamation was published on such day. 

(Ss. 171, 353.) 

See Sell. V, No. 4 for the form of proclamation for the appearance 
of a person accused, and No. 5 for the attendance of a witness. 

In Bombay the fee for a proclamation is one Jlu'pee, in cases fall- 
ing under Chapters XIX, XX, XXI of the Penal Code, and in all other 
non-cognizable cases four annas. In the last-mentioned cases only the 
Magistrate may remit the fee if he is satisfied that the complainant has 
not the means of paying it. — Gaz.y 1874, p. 580. 

In Bengal and Assam the fee for proclamation for an absconding 
party has been fixed at two Rupees : and for a witness at eight annas. 

Cal. Oaz.y 1879, p. 304: Assam Oaz.^ 1879, p. 596. Wilkins, 81. If 
after proclamation an absent witness shall appear, and the Court shall 
be of opinion that such witness absconded or concealed himself for the 
purpose of avoiding the service of the warrant on him, such Court 
may order the witness to pay the costs of the proclamation. — Ibid. 

In Bkttish Buhmah one Bupee has been fixed as the fee charge- 
able on a proclamation issued in a non-cognizable case, the Magistrate 
having the power to remit the fee for special reasons to be recorded. — 

Gaz., 1873, p. 197. 

In Bengal and Assam a fee of one Mupee is chargeable on a war- 
rant of attachment, and when it is necessary to place officers in charge 
of property attached four annas per diem is chargeable for each officer so 
employed. — Gal. Gaz., 1879, p. 304 : Assam Gaz., 1879, p. 596. Wilkins, 

p. 81. 

If an accused person, against whom a warrant and proclamation 
have been issued, appears within the term specified in the proclamation, 
he is not liable to punishment under S. 172, Penal Code : but if he 
neglects to attend on tlie proclamation, he is liable to punishment under 
S. 174. — Omesh Chunder Bose, 5 W, R., 71. 

The Magistrate of the District can under S. 78 direct a warrant or 
warrants to landholders, &c. for the arrest of any proclaimed offender, or 
person who has been accused of a non-bailable offence and who has 
eluded pursuit. 

In Bengal rewards for the apprehension of offenders may be offered 
at the following rates — by a District Superintendent of Police, up to 
Rs. 50 : by the Inspector-General of Police, up to Rs. 600 : bj^ the 
District Magistrate, up to Rs. 200 ; by Commissioners up to Rs. 600. 

See Bengal Pol. Cir., Jan. 8, 1864 : Cir. June 3, 1878. 

88. The Court may, after issuing a proclamation 
Attaohment of property Under section 87, Order the attach- 
of person abBoonding. ment of any property, moveable or 

immoveable, or both, belonging to the proclaimed person. 
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Ch. VI. 
S. 88. 


Such order shall authorize the attachment of any 
pro|ierty helongin" to such person within the district in 
which it is made ; and it shall authorize' the attachment 
of any property belonging to such person without such 
district, when endorsed by the District Magistrate with- 
in whose distiict such property is situate. 

If the proj)erty ordered to be attached be debts or 
other moveable property, the attachment under this 
section shall be made — 

(«) by seizure ; or 

(6) by the appointment of a receiver ; or 
(<7j by an •order in writing prohibiting the delivery 
of such pro2icrty to the proclaimed person or to any one 
on his behalf ; or 

{d) by all or any two of such methods, as the 
Court thinks tit. 

If the property ordered to be attached be immove- 
able, the attachment under this section shall, in tlie 
case of land paying revenue to Government, be made 
through the Collector of the District in which the land 
is situate, and in all other cases — 

(<?) by taking possession ; or 
if) appointment of a receiver ; or 

{g) by an order in writing prohibiting the payment 
of rent or delivery of proj)orty to the proclaimed person 
or to any one on his behalf ; or 

(//) by all or any two of such methods, as the 
Court thinks fit. 

The i)owers, duties and liabilities of a receiver 
appointed under this section shall be the same as those 
of a receiver appointed under Chapter XXXVI of the 
Code of Civil Procedure. 

If the proclaimed person does not appear within 
the time specified in the proclamation, the property 
under attachment shall be at the disposal of Govern- 
ment ; but it shall not be sold until the expiration of 
six months from the date of the attachment, unless it is 
subject to speedy and natural decay, or the Court 
considers that the sale would be for the benefit of the 
owner, in either of which cases the Court may cause 
it to be sold whenever it thinks fit. 

(Ss. 172, 363.) 
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See Sob. V, Form 6 for the form of orders of attachment. 

The same fee is chargeable in Bombay on an attachment as *on a 
proclamation. 

In Bengal and Assam one Rupee is charged for a warrant of 
attachment, and where it is necessary to place officers in charge of pro- 
perty attached, a daily fee of four annas is charged for each officer so 
employed. Cal Oaz,, 1879, p. 304i : Assam Oaz., 1879, p. 596. 
Wilkins, 81. 

If the property under attachment be a revenue paying estate the 
sale will be held by the Collector. Bengal Rev. Bd. Cir. No. 9, July 
1878 : Cal. H. Ct. Cir. No. 7, Aug. 17, 1878 : Wilkins, 99. 

89 . If, within two years from the date of the 
Eestoration of attached attachment, any person whose pro- 
property. pcrty is or has been at the disposal 

of Government under the last paragraph of section 88 
appears voluntarily or is apprehended and brought be- 
fore the Court by whoso order the property was at- 
tached, and proves to the satisfaction of such Court 
that he did not abscond or conceal himself for the 
pui'pose of avoiding execution of the warrant, and that 
he had not such notice; of the proclamation as to enable 
him to attend within the time specified therein, such 
property, or, if the same has been sold, the nett proceeds 
• of the sale, or if part only thereof has been sold, the 
nett proceeds of the sale and the residue of the property, 
shah, after satisfying tbcrcout all costs incurred in con- 
sequence of the attachment, be delivered to him. 

(Ss. 173, 354.) 

A person whose application under S. 89 for the delivery of property 
or the proceeds of the sale thereof have been rejected has the right of 
appeal to the Court to which an appeal ordinarily lies. S. 405. 

Tlie maximum line which may be imposed on an absconding witness 
is 1,000 rupees (S. 172, Penal Code), but regard must be had to the 
powers of the Magistrate passing the order. 

A Magistrate fined a witness who failed to appear after proclama- 
tion and attachment of his property- Tlie Sessions Judge, on appeal, 
reversed the order, on the ground that the appellant’s answer to the 
charge should have been recorded, and that, not being so recorded, the 
fine was illegal. The Calcutta High Court declared that the Judge 
had taken a mistaken view of the law, for taking a witness’s answer 
supposes that the man has made his appearance, whereas, as in the 
present case, if he did not come in, and his defence could not be record- 
ed, he would escape punishment. — Rhedoy Nath Biswas, 2 W. R., 45. 

The Magistrate should be most careful not to interfere with or 
disturb the possession of third persons ; he has no authority to order 
the attachment of any property unless it belongs to the party abscond- 
ing. The claimants are not barred by the sale, and may bring a suit in 


Ch. VI. 
S. 89. 
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Ch. VI. the Civil Court against the purchasers to establish their rights. When 

clairfiants have held back for six months, a Magistrate possibly may be 

S. 90. justified in presuming that the property was not theirs, leaving them to 
vindicate any right that they may have in the Civil Court. Ho may 
fairly say that he is not bound to try a question which is more properly 
one for the Civil Court. — Chamroo Hoy, 7 W. H., 35 ; Chunder Bhon 
Singh, 17 W. R., 10. 

If the proceedings have been regularly conducted, a suit on the part 
of the absconding party will not lie. — Bakhowree Singh, 8 W. R., 207, 
Civil cases. 

On his surrender he must be asked whether he absconded or con- 
cealed himself. Where the Magistrate failed to do this, the proceedings 
and sale -were quashed as irregular. — Sheodyal Singh, G W. R., 79. It 
is for the accused person to show that he has not been evading justice. 
As he did not attempt to do so, the Magistrate was competent to declare 
his property to be at the disposal of Government, notwithstanding tliat 
through mistake or inadvertence such an order had not been passed, 
before his appearance within the six months specified in S. 88. — 
Bissonath Sircar, 3 W. R., G3. 


jD . — Other rules regarding ^processes. 

90 . A Coiirt may, in any case in which it is 

Isausof warrant in lieu CmpOWm'Ccl hy this Co(lc to isSUC a 

of or in addition to svxmmons t'or thc appcai'ance of any 
summons. pcrson othci* than a juvor or asses- . 

sor, issue, after recording its reasons in writing, a 
warrant for his arrest — 

(a) if, either before the issue of such summons, or 
after the issue of the same but before the time fixed for 
his appearance, thc Court sees rtnison to believe that he 
has absconded or will not obey the summons ; or 

(V) if at such time he fails to appear and the 
summons is proved to have been duly served in time to 
admit of his appearing in accordance therewith and no 
reasonable excuse is offered for such failure. 

(S. 148, para. 2; Ss. 150, 156, 352, 355, 494, para. 1.) 

Sch. V, No. 7 contains a form of warrant to be used under S. 90. 

No fees are chargeable when the process is issued a Court of its 
own motion solely for the purpose of taking cognizance of and punish- 
ing any act done, or words spoken, in contempt of its authority. 
Wilkins, 87. 

Great care should be taken that a warrant which always implies 
personal arrest and restraint never goes forth when a summons would 
be sufficient for the ends of justice. Smyth, p. 92. Witnesses arrested 
under a warrant and brought before a Magistrate should not be treated f 
as criminals, and put into irons ; they should be simply treated as 
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persons arrested on civil proces. Cal. H. Ct. Cir. 21, Nov. 22, 1864 : Ch. VI. 

Agra Sud. Ct. Cir. 3; 1866 : Jud. Com. Pahjab Cir. 2, 1866. 

When the serving officer is present at the day of trial, his Ss. 91 — 93. 
statement will be duly recorded regarding service of summons, but if 
he is net present, or if the summons has been served outside the local 
limits of the Court's jurisdiction, an affidavit purporting to be made 
before a Magistrate that such summons has been duly served, and a 
duplicate of the summons purporting to be endorsed by the person to 
whom it is delivered or tendered shall be admissible in evidence. S. 74. 


91. When any person for whose appearance or 
Power to take bond for arrost the ofl&ccr presiding in any 

eppearanoe. Court is empowered to issue a sum- 

mons or warrant is present in such Court, such officer 
may require such person to execute a bond with or 
without sureties for his appearance in such Court. 

92. When any person who is bound by any bond. 

Arrest on breach of bond taken Under this Code to appear 
for appearance. before a Court docs not so appear, 

the officer presiding in such Court may issue a warrant 
directing that such person be arrested and produced 
before him. 

(S. 208, para. 2.) 

Proceedings can also be taken under S. 514 for enforcing the 
penalty of the bond. 


93. The provisions contained in this chapter re- 
lating to a summons and warrant 
and their issue, service and execu- 
tion shall, so far as may be, apply 
to every summons and every war- 
rant of arrest issued under tliis Code. 

(S. 168, para. 1 ; S. 186.) 


Provisions in this chap- 
ter generally applicable 
to summonses and war- 
rants of arrest. 


No feo shall be levied for any summons to attend as a juror or asses- 
sor in a Court of Session, Oal. Gaz; 1879, p. 304 : Aisam Oaz,, 1879, 
p. 696. Wilkins, 81. 


14 
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Ch. VII. 
Ss 94,95. 


CHAPTER VII. 

Of Processes to compel the Production of Docu- 
ments AND OTHER MoVEABLE PROPERTY AND FOB 
THE DISCOVERY OF PERSONS WRONGFULLY CON- 
FINED. 

A. — Summons to produce. 

94. Whenever any Court, or, in any place beyond 
Bummona to produce the limits of the towns of Calcutta 
document or other thing, and Bombay, any officer in charge 

of a Police-station, considers that the production of any 
document or other thing is necessary or desirable for 
the purposes of any investigation, inquiry, trial or other 
proceeding under this Code by or before such Court or 
officer, such Court may issue a summons, or such officer 
a written order, to the person in whose possession or 
power such document or thing is believed to he, requir- 
ing him to attend and produce it, or to produce it, at 
the time and place stated in the summons or order. 

Any person required under this section merely to 
produce a document or other thing shall he deemed to 
have complied with the requisition if he cause such 
document or thing to be produced instead of attending 
personally to produce tlie same. 

Nothing in this section shall he deemed to affect 
the Indian Evidence Act, 1872, sections 123 and 124i, 
or to apply to a letter, post-card, telegram or other 
document in the custody of the Postal or Telegraph 
authorities. 

(Ss. 164, 366.) 

A person summoned to produce a document does not become a 
witness by the mere fact that he produces it, and cannot be cross-ex- 
amined unless or until be is called as a witness. Evidence Act (1, 1872), 
S. 139. 

Ss. 123, 124 of tbe Indian Evidence Act 1872, relate to evidence 
derived from unpublished official records relating to a&irs of State, and 
to communications made to a public officer in official confidence. 

95. If any document in such custody is, in the 
Frooedure as to letters Opinion of any District Magistrate, 
and telegrams. Chief Presidency Magistrate, High 

Court or Court of Session, wanted for the purpose of ‘ 
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any investigation, inquiry, trial or other proceeding CI> 
under this Code, such Magistrate or Court may require 
the Postal or Telegraph authorities, as the case may be, 
to deliver such document to such person as such Magis- 
trate or Court directs. 

If any such document is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District 
Superintendent of Police, wanted for any such purpose, 
he may require the Postal or Telegraph Department, as 
the case may be, to cause search to he made for and to 
detain such document, pending the orders of any such 
District Magistrate, Chief Presidency Magistrate or 
Court. 

(S. 369.) 

. — Search-warran ts. 

96. Where any Court has reason to believe that a 
Avhon fl6Arcii*wftTrftiit pcrsou to w^liom a summons or order 
may be issued. uudor soction 94 or a requisition 

under section 95, paragraph one, has been or might be 
addressed will not or would not produce the document 
or other thing as required by such summons or requisi- 
tion, 

or where such document or other thing is not known 
to the Court to be in the possession of any person, 

or where the Court considers that the purposes of 
any inquiry, trial or other proceeding under this Code 
will he served by a general search or inspection, 

it may issue a search-warrant ; and the person to 
whom such wanunt is directed may search or inspect in 
accordance therewith and the provisions hereinafter 
contained. 

Nothing herein contained shall authorize any Ma- 
gistrate, other than a District Magistrate or Chief Pre- 
sidency Magistrate, to grant a warrant to search for a 
document in the custody of the Postal or Telegraph 
authorities. 

(Ss. 336, 368, 369.) 

If any person not being duly empowered on that behalf issues a 
search-warrant for a letter in the Post Office or a telegram in the Tele- 
graph Department his proceedings are void (S. 530), that is to say, his 
orders will receive no attention. 
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Ch. VII. 
Ss. 97, 98. 


The provisions of Ss. 43, 75, 77, 79, 82, 83, 84 shall, so far as may 
be, apply to all search-warrants issued under this section. S. 101. 

97. The Court may, if it thinks At, specify in the 
Power to restrict war- Warrant the particular place or part 

rant. tlicrcof to whicli Only the search or 

inspection shall extend; and the person charged with 
the execution of such warrant shall then search or in* 
s]ject only the place or part so specified. 

(S. 398, para. 2.) 

Sch. V, No. 8 contains a form of warrant to search after infer- 
mation of a particular offence. 

98. If a District Magistrate, Sub-divisional Ma- 

gistrate, Presidency Magistrate or 

Search of house suspect- • j j r* a i 

ed to contain stolen pro- jN40;^lSLl*n/LG OL tllC ClS^SSy UpOH 

perty, forged documents, information and after such inquiry 

as he thinks necessary, has reason 
to believe that any place is used for the deposit or sale 
of stolen property, 

or for the deposit or sale or manufacture of forged 
documents, false seals or counterfeit stamps or coin, or 
instruments or materials for counterfeit coin or stamps 
or for forging, 

or that any forged documents, false seals or counter- 
feit stamps or coin, or instruments or materials used for 
counterfeiting coin or stamps or for forging, are kept or 
deposited in any place, 

he may by his warrant authorize any Police-officer 
.above the rank of a constable — 

(а) to enter, witli such assistance as may be re- 
quired, such place, and 

(б) to search the same in manner specified in the 
warrant, and 

(<?) to take possession of any property, documents, 
seals, stamps or coins therein found which he reasonably 
suspects to be stolen, unlawfully obtained, forged, false 
or counterfeit, and also of any such instruments and 
materials as aforesaid, and 

(d) to convey such property, documents, seals, 
stamps, coins, instruments or materials before a Magis- 
trate, or to guard the same on the spot until the offender 
is taken before a Magistrate, or otherwise to dispose 
ttiereof in some place of safety, and ' ' 
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(e) to take into custody and carry before a Magis- Cli. VII. 
trate every perspn found in such place who appears to 
have been privy to the deposit, sale, or manufacture or 
keeping of any such property, documents, seals, stamps, 
coins, instruments or materials, knowing or having rea- 
sonable cause to suspect tlie said property to have been 
stolen or otherwise unlawfully obtained, or the said do- 
cuments, seals, stamps, coins, instruments or materials 
to have been forged, falsified or counterfeited, or the 
said instruments or materials to have been or to be in- 
tended to bo used for counterfeiting coin or stamps or 
for forging. 4K 

(S. 877.) 

Sch. V, No. 9 contains a form of warrant under S. 9S. 

The provisions of Ss. 43, .75, 77, 79, 82, 83 and 84 shall, so far as 
may be, apply to all search-warrants issued under this section. S. 101. 

Many of the expressions in S. 98 have special definitions in the Penal 
Code which ap(dy equally to this Code. 

Stolen peopebtt is thus defined in S 410, Penal Code. Property, 
the possession whereof has been transfeired by theft, or by extortion or 
by robbery, and property which has been criminally misappropriated, or in 
respect of which criminal breach of trust has been committed is desig- 
nated Stolen property.*’ But if such property subsequently comes 
into the‘ possession legally entitled to possession thereof, it ceases to be 
stolen property. See Act VIII of 1882. 

“Theft,” “extortion,” “robbery,” “criminal misappropj'iation,” 

“ criminal breach of trust” are also defined respectively in Ss. 378, 383, 

890, 403, 405 of the Penal Code. 

A FonoKD DOCUMENT is a document made wholly or in part by 
forgery, S. 470, Penal Code, and S. 463 declares that whoever makes any 
false document or part of a document with intent to cause damage or 
injury to the public or any person, or to support any claim or title, or to 
cause any person to part with property^ or to enter into any express or 
implied contract, or with intent to commit fraud or that fraud may be 
committed, commits forgery. “ Making a false document” is defined 
by S. 464 : “ document” by S. 29 ; “ public” by S. 12 : “ person” by 
S. 11; “injury” by S. 44, Penal Code. 

Counterfeit. A person is said to “counterfeit” who causes one 
thing to resemble another thing, intending by means of that resemblance 
to practice deception or knowing it to be likely that deception will 
thereby be practised. Explanation. It is not essential to counterfeit- 
ing that the deception should be exact. S. 28, Penal Code. 

Coin is metal used for the time being as money and stamped and 
issued by the authority of some State or Sovereign Power in order to be 
• used. Act XIX, 18^, S. 1 ; S. 280, Penal Code. 
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99 . When, in the execution of a search-warrant 
. T,. , , .V f at any place beyond the local limits 

In search beyond jurlsdio- of the 3UriSCLlCtlOn 01 the CoUrt 

which issued the same, any of the 
things for which search is made are found, such things, 
together with the list of the same prepared under the 
pi’ovisions hereinafter contained, shall be immediately 
taken before the Court issuing the warrant, unless such 
place is nearer to the Magistrate having jurisdiction, 
therein than to such Court, in which case the list and 
things shall be immediately taken before such Magis- 
trate ; and, unless there be good cause to yie contrary, 
sucl^ Magistrate shall 
to he taken to such Court. 

(S. 373, para. 2 ; S. 371.) 


make an order authorizing them 


C. — Discovery of persons lorongfully confined. 

100 . If any Presidency Magistrate, Magistrate of 
Search for persons the fil'st class 01 ’ Sub-divisional Ma- 

wrongfuiiy confined. gistrate lias reason to believe that 
any person is confined under such circumstances that 
the confinement amounts to an offence, he may issue a 
search-warrant, and the person to whom such warrant is 
directed may search for the person so confined ; and such 
search shall be made in accordance therewith, and the 
person if found shall he immediately taken before a Ma- 
gistrate, who shall make such order as in the circum- 
stances of the case seems proper. 

“ Reason to believe.’* A person is said to have reason to believe a 
thing if be has sufficient cause to believe that thing, but not otherwise. 
S. 26, Penal Code. . 

The definition of ‘^wrongful confinement** is thus given in the 
Penal Code. Whoever voluntarily obstructs any person so as to prevent 
that person from proceeding in any direction in which that person has 
a right to proceed is said wrongfully to restrain that person (S. 369), 
and whoever wrongfully restrains any person in such a manner as to 
prevent that person from proceeding beyond certain circumscribing 
limits, is said wrongfully to confine that person. (S. 340.) 

D. — General Provisions relating to searches. 

101 . The provisions of sections 13, 76, 77, 79, 82, 
Direction, fto. of .eorch- 38 and 81 shall, so far as may be, 

varrants. apply to all search-warrauts issued 

under section 96, section 98 or section 100. 

(Ss. 370—373, paxa. 1 ; Ss. 376, 376.) 
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102 . Whenever any place liable to search or 
Person, in oh„ge ’of ^spection Under this chapter is 

eiossd place to auov closed, any person residing in, or 

being in charge of, such place 
shall, on demand of the officer or other person executing 
the warrant and on production of the warrant, allow 
him free ingress thereto, and afford all reasonable faci- 
lities for a search therein. 

If ingress into such place cannot be so obtained, 
the officer or other person executing the warrant may 
proceed in manner provided by section 48. 

(Ss. 382, 383, 384.) 

103 . Before making a search under this chapter. 
Search to be made to fhc officer or other pcrsou about to 

presence of witnesses. make it shall Call upon two or 
more respectable inhabitants of the locality in which 
the place to be searched is situate to attend and witness 
the search. 

The search shall be made in their presence, and a 
list of all things seized in the course of such search and 
of the places in which they arc respectively found shall 
be prepared by such officer or other person and signed 
by such witnesses, but no person witnessing a search 
under this section shall be required to attend the Court 
as a witness of the search unless specially summoned 
by it. 

The occupant of the place searched, or some person 
Oooupont of piooa i^ his behalf, shall, in every in- 
seorohed may attend. stance, be permitted to attend 
during the search, and a copy of the list prepared under 
this section, signed by the said witnesses, shall be 
delivered to such occupant or person at his request. 

(S. 386.) 

All search-warrants must be executed in daylight, t. e., between 
sunrise and sunset, unless there be special reasons demanding immediate 
search ; but in such a case the reasons must be specially reported to 
the District Superintendent for the information of the Magistrate having 
jurisdiction. — Beng. Pol. Cir. 21, 1862. 

The sending for shopkeepers selected arbitrarily by the Police and 
making them witnesses to the search of the houses of accused person 
is a fruitful source of oppression and extortion. It is difficult to pre- 
scribe rules for the selection of witnesses to the search of houses for 
stolen property, but District Superintendents can easily ascertain by 
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questioning the witnesses sent whether they have been unfairly selected, 
the .respectable householder should not be summoned a second time 
until his neighbours have had their turn, unless ^ood reason be given 
for their exemption. Suspected shopkeepers are just as liable to be 
summoned as other respectable inhabitants of a place. — Beng. Pol. 
Cir. 4, 1868. 

JE. — Miscellaneous. 

104 . Any Court may, if it thinks fit, impound 

Power to impound do- any document or other thing pro* 
oument. &o. produced. duced before it under this Code. 

(S. 367.) 

105 . Any Magistrate may direct a search to be 
Magistrate may direct made in his presencc of any place 

■earch in hia presence. f Or tllC SCai’ch of which lie is Com- 

petent to issue a search-warrant. 

(S. 378, para. 2.) 


PART IV. 

PREVENTION OP OFFENCES. 


CHAPTER VIII. 

Of Security fob keeping the Peace and for 
Good Behaviour. 

A. — Security for keeping the Peace on Conviction. 

106 . Whenever any person accused of rioting, 
Security for keeping ossault or othcr breach of the 
the peace on oonviotion. peace, or of abetting the same, or 
of assembling armed men or taking other unlawful mea- 
sures with the evident intention of committing the 
same, or any person accused of committing criminal 
intimidation by threatening injury to person oir property, 
is convicted of such offence before a Hjgh Court, a 
Court of Session, or the Court of a Presidency Magis- 
trate, a District Magistrate, a Sub-divisional Magistrate 
or a Magistrate of the first class, * 
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and such Court is of opinion that it is necessary to 
require such posson to execute a bond for keeping -the 
peace, 

such Court may, at the time of passing sentence on 
such person, order him to execute .a bond for a sum 
proportionate to liis means, with or without sureties, for 
keeping the peace during such period, not exceeding 
three years, as it thinks fit to fix. 

If the conviction is set aside on appeal or other- 
wise, the bond so executed shall become void. 

(S. 489, para. 1 ; Ss. 490, 493, para. 1.) , 

Sch. V. No. 10 contains a form of bond to keep tho peace. 

Bonds in criminal cases are exempt from Stamp duty, Court Fees 
Act (VII, 1870) S. 19, Cl. XV. Scli. II, Art. 6 further declares that bail 
bonds and other instruments of obligation, not otherwise provided for by 
that Act, wlien given by direction of any Court shall bear a stamp fee of 
eight annas. 

The words or any person accused of committing criminal intimi- 
dation by threatening injury to person or property” are new and have 
been introduced in consoijncnce of the judgment of Straight, J". in tho ease 
of Raghubar, I. L. R., 2 All , 351. it should be noted that these words 
do not express all the acts that amount to the offe^^ce of criminal inti- 
midation as defined in S. 503, Penal Code, as “ injury to reputation” ia 
not specified in section 106. 

Tho Calcutta High Court has refused to set aside an order requir- 
ing security to keep the peace on conviction of criminal trespass (not 
one of the offences specilied in S lOG) on the ground that the conduct 
of tho party bound over, as shown in the evidence on the trial, indicated 
an intention to commit a breach of the peace. Gendoo Khan, 7 W. R., 
14 : Jhapoo and others, 20 W. R., 37. 

If a Magistrate of the second or third class requires a bond to 
be executed under S, 103 his proceedings are void (S. 530) but if, at tho 
conclusion of the trial, he should be of opinion that the convict 
should also execute a bond to keep the peace as provided by S. 106 he 
should record his opinion to that effect and forward the accused to 
the District Magistrate or Sub-divisional Magistrate to whom he is 
subordinate who can pass such order as he may think fit and as is accord- 
ing to law. S. 349. 

If the person required to give security under S. 106 is under 
sentence of imprisonment, the period for which security is required will 
Commence on expiration of that sentence (S. 120), and if the conviction 
and sentence are set aside on appeal, the bond so executed shall become 
void,” S. 106 (The order would become incapable of being enforced 
by requiring a bond to be executed^) S. 123 provides for the 
course to be taken if security is not given “ on or before the date 
from which tho period for which such security is to bo given com- 
mences.” 

Under S. 106 which does not reproduce the last para, of S. 489 
•of the Code of 1872 it would seem that security to keep the peace 
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Ch VIII. in consequence of proceedings on a criminal trial can be taken only 

by .a Court before which the case may come judicially, either as a 

S. 107. Court of first instance or of appeal, or in the cas5 of a Magistrate on a 
reference by a subordinate Magi.strate under S. 349 as already explained. 
See liebheki Patliak, 21 W. K., 12. 

The difFcrerice between the procedure necessary in order to require 
security under S. 106 and under Ss. 107, 108 should be noted. In the 
former case, the order can be passed on conviction of any of certain 
specified offences; in the latter, formal proceedings must betaken, sum- 
mons in the first instance being issued and evidence taken as in trials in 
summary cases, (S. 117), to prove that it is necessary for keeping the 
peace that the person summoned should execute bond with or without 
sureties. The reason for the difference is obvious. In the one case the 
Magistrate has adjudicated on the evidence on the trial in the presence 
of the person to be bound over, that facts arc established requiring 
security because he has convicted the accused of a breach of the peace or 
an intention to commit a breach of the peace, whereas in the other case 
the Magistrate proceeds on information, the value which must be tested 
in the presence of the person concerned who should also have an oppor- 
tunity of showing that it is not reliable. In the matter of Umda 
Khanum, 3 Cal. L. Ji , 72 : Raja Run Bahadoor Singh, 22 W. R., 79. 

Although an order requiring security to keep the peace is not 
appealable, the District Magistrate may, at any time, for sufiicient 
reasons to be recorded in writing, cancel any bond executed by the order 
of any Court not superior to his Court. S. 125. And a similar provi- 
sion is made (S. 12 J) for the release of any person imprisoned on failure 
to give security, report to be made if such order was passed by a Court 
of Session or High Court. 

B. — Security for keeping the Peace in other Cases 
and Security for Good Behaviour. 

107 . Whenever a Presidency Magistrate, District 
Security for keeping Magistrate, Suh-divisional Magis- 
the peace in other oases tratc, or Magistrate of the first 

class receives information that any person is likely to 
commit a breach of the peace, or to do any wrong- 
ful act that may probably occasion a breach of the 
peace, within the local limits of such Magistrate’s 
jurisdiction, or that there is within such limits a person 
who is likely to commit a breach of the peace or do any 
wrongful act as aforesaid in any place beyond such 
limits, the Magistrate may, in manner hereinafter pro- 
vided, require such person to show cause why he should 
not be ordered to execute a bond, with or without 
sureties, for keeping the peace for such period not ex- 
ceeding one year as the Magistrate thinks fit to fix. 

(Ss. 491, 602, last para.) 



SECURITY TO KEEP THE PEACE. 

• * 

The jurisdiction of the Magistrate should be noted. He may take 
proceedings to require security from a person likely to break the peace 
within his local jurisdiction, or from a person who is within his juris- 
diction and is likely to commit a breach of the peace beyond it. The 
terms of the bond would be general so that it could be enforced on 
broach of its conditions in any part of British India. See S. 12\ post. 

The summons to show cause would be in the form presen bed by 
Schedule V, No. 12. 

If a Magistrate not duly empowered in that behalf demands secu- 
rity to keep the peace, his proceedings are void. S 530 (y) 

Inasmuch as the order to be made under S. 112, copy of which 
is to be delivered to the person summoned to show cause, should 
set forth tlie substance of the information received on which proceed- 
ings have been taken, the Magistrate should terminate the proceedings 
by refusing to pass any further order if he finds that that informa- 
tion is unfounded. The party summoned should not be called upon 
to furnish security on a perfectly distinct ground from that on which 
the proceedings were started without being afforded anew a full and com- 
plete opportunity of meeting and answering any further ground which 
in any sufficient way may have arisen for still suspecting that he was 
likely to commit a breach of tl*e peace. Ram Kishen Acharjee Chow- 
dhry, 21 W. R , 6. 

It must appear, on the face of the Magistrate’s order, that he has 
received credible information that the persons ordered to enter into 
their recognizances were likely to commit a breach of the peace, or to 
do an act that might probably occasion a breach of the peace. — Bire- 
shuree Prashad, G W. R., 93. 

When a person appears before a Magistrate and swears that he is 
in fear of his life on account of the conduct of a person named, the 
Magistrate is competent to consider such to be credible information 
within the terms of S. 107, and may act thereupon (Tarineo Kant 
Lahory, 8 W R., 79; Krishtendro Roy, 7 W. R., 30) ; but a mere 
petition, unsupported by any dofmito complaint or deposition on solemn 
affirmation, and which did not state that there was any ])robability of a 
breach of the peace, was held not to amount to credible information.— 
Chamaro Malo, 8 W. R., 85. 

The report of a Subordinate Magistrate is credible information, 
upon which the Magistrate of the District is competent to act — 
Nellikol Edatthil Itti Pungy Achen, 2 Mad., 240 ; also the report of a 
Police officer — Bindabun Shaba, 10 W. R., 41. 

The report of a Subordinate Magistrate, though it is credible in- 
formation on which a Magistrate can issue a summons under S. 107, is 
not evidence on which he can arrive at a conclusion that the parties 
are likely to commit a breach the peace — Napa bin Basapi, Bom. 
H. C., November 23, 1871 ; -Mr is a Police report legal evidence — 
Obhaya Chowdry, 6 B. L. R,, ipp. 

The act of which inforniui wn is given and in respect of which 
security is required must be an act shown to have been in contemplation 
at the time the information was given,, and nob merely one a repetition of 
which may be apprehended from past misconduct of the kind without any- 
thii^ further. Thus^the fact that certain persons wore constantly cr^at- 
^ng disturbances in certain bazars is insufficient ground. Mad. II. Ct. 
Pro. Aug. 29, 1876. Weir, 298. 
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Ch. VIII. The law now expressly declares that the act which may probably 

occasion a breach of the peace must be a wrongful act. This is in accor- 

Ss. 108, 109. dance with the opinion exj^ressed in Kashi Chuiider Dass, 19 W R., 47, 
where security was taken from a man who was building a wall on his 
own land merely because his neighbour objected to it on the ground 
that the droppings from that wall would probably fall on the thatch of 
his house and injure it, and a breach of the peace was consequently 
anticipated. Tho— ifigff C5urt held that it was never intended that a 
person should be prevented by a Magistrate from exercising his rights 
of property because another person is likely to commit a breach of the 
peace if he did so. 

Similarlj’^ where a Ticcadar applied to the Police for protection while 
attaching the crops of ryots for arrears of rent, it was held that because 
a breach of the peace was likely to ensue was insufficient ground for 
requiring him to give security. In re Shco Churn Lall, 3 Cal. L. K., 80. 

108 . When any Magistrate not empowered to 
Procedure of Magie- proccod Under sectiou 107, or a 

trato,&o., not empowered Court of Session or High Court, 
to act under section 107. reasou to helicve that any 

person is likely to commit a hr^ch of the peace or to 
do any wrongful act that may probably occasion a 
breach of the peace, and that such breach of the peace 
cannot bo prevented otherwise than by detaining such 
person in custody, such Magistrate or Court may issue 
a warrant for his arrest (if he is not already in custody 
or before the Court), and may send him before a 
Magistrate empowered to deal with the case under 
section 107. 

A Magistrate before whom a person is sent under 
this section may in his discretion detain such person 
in custody until the completion of the inquiry herein- 
after prescribed. 

(S. 494 Proviso.) 

109 . Whenever a Presidency Magistrate, Dis- 
Beourity for good be- trfct Magistrate, Sub-divisional 

haviour for vagrants Magistrate or Magistrate of the 
and suspected persons. receives information. 

(а) that any person is taking precautions to con- 
ceal his presence within the local limits of such Magis- 
trate’s jurisdiction, and that there is reason to believe 
that such person is taking such precautions with a view 
to committing an offence, or 

(б) that there is within such limits a person who 
has no ostensible means of subsistence, or who cannot' 
give a satisfactory account of himself> 
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such Magistrate may, in manner hereinafter pro- Ch. VIII. 
vided, require such person to show cause why he should g“]j^ 
not be ordered to execute a bond, with sureties, for his 
good behaviour for such period not exceeding six 
months as the Magistrate thinks fit to fix. 

(S. 604, paras. 1 and 4 ; S. 516, para. 2.) 

Schedule V, No. 11 coufcaias the form of bond for good beha- 
viour. 

If a Magistrate not duly empowered in that behalf demands 
security for good behaviour, bis j)roceedings are void. S. 530 (1). 

An officer in charge of a Police-station can without warrant arrest 
any person conducting himself in the manner de-scribed by .S. 109 
(S. 55 ) and he can also by an order in writing direct any Police-officer 
to arrest such a person. (S. 56.) 

Proceedings taken under S. 100 should be quite irrespective of any 
proceedings on account of any offence committed. 1 W. II. 14?, C. L. : 

Shunder Bhim, Bomb. H. Ct. Sept. 17, 1869. 

Proceedings should not be taken against more than one person in 
each case. The character of each person should form the subject of a 
separate inquiry. The evidence against one should not be mixed up with 
evidence against another. By such a course of proceeding there must 
be considerable danger of a man being prejudiced. In re Koikot Noshyo 
and another, Cal. H. Ct. June 14, 1877. See also Mad. H. Ct. Pro. 

March 17, 1863. Weir, 299. 

110 . Whenever a Presidency Magistrate, District 
Security for good be- Magistrate, Sub-divisional Magis- 
haviour from habitual tratq,or Magistrate of the first class 
offender. Specially empowered in this behalf 

by the Local Government receives information that 
any person within the local limits of his jurisdiction is 
an habitual robber, house-breaker or thief, or an habi- 
tual recd^vftr of stolen property knowing the same to 
have been stolen, or that he habitually commits extor- 
tion, or in order to the committing of extortion habi- 
tually puts or attempts to put persons in fear of injury, 

such Magistrate may, in manner hereinafter pro- 
vided, requu’e such person to show cause why he should 
not he ^ordered to execute a bond, with sureties, for 
his good behaviour for such period not exceeding three 
years as the Magistrate thinks fit to fix. 

(Ss. 606, 606.) 

If a Magistrate not duly empowered in that behalf demands secu- 
rity for good behaviour, his proceedings are void, S. 630, 

Sch. V, No. 11 gives a form of bond for good behaviour. 

> * The object of tliis provision of the law is the prevention not the 

punishment of crime; and with that object it authorizes a Magistrate to 
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Cb. VIII. require from particular persons good and sufficient security for their good 

behaviour. Dub it is only for the purpose of securing future good 

S. 110. behaviour tliat tliis power should be used Any attempt for the pur- 
pose of punisliing for past offences is wrong and not sanctioned by law. 
Umbica Prashad, 1 Cal. L. R., 2G8. 

Because a person is by no means a reputable character is no sufficient 
ground for requiring him to furnish security for good behaviour. Kala- 
chand Dass, I. L. R., G Cal., 11. 

Where the charge upon which a person is tried is one of injury 
to the person, a Magistrate cannot require security for good behaviour 
on the ground that the accused is a person of violent or dangerous 
character. S. 110 solely relates to the calling upon persons of habitual- 
ly dislioiiest lives, and in that sense “ desperate or dangerous,’* to find 
security for good behaviour, as a protection to the public against repe- 
tition of crimes by them in which the safety of property is menaced 
and not -the security of the person alone is jeopardised. The mere 
fact oE a previous conviction or previous convictions of offences invol- 
ving di.shonesty is not sufficient to justify the putting in force the 
powers of S. 110 unless there is some additional evidence to show that 
the person complained against has done some act or resumed avocations 
that indicate on his part an intention to return to his former course of 
life and to pur.suc a career of preying upon the community. The greatest 
thief is entitled to a locits penitenticD^ when he has served out his 
punishment ; it is only when he outrages tliat grace which is extended 
to him, and thereby shows that ho is unreformod, that the machinery of 
the Code sliould bo brought into operation, in order to obtain a substantial 
guarantee for society that he will not commit further depredations upon 
it. Nawab, I. L. R., 2 All., 835; see also Naraiii Soobadhee, 6 
W. R., G. 

Proceedings under S. 110 should not be taken while the person 
against whom they are directed is under trial for an offence committed 
by him as such a course is likely to prejudice him very seriously on his 
trial. The Calcutta High Court in the case of TTinbica Prashad and 
another, 1 Cal. L. R., 26S strongly condemned such proceedings. In that 
case Umbica Prashad wa.s committed on a charge of receiving” (S. 411. 
Penal Code) and bail was refused by the Magistrate. On a motion made 
to it, the High Court ordered bail to bo taken out. Before Umbica Prashad 
could reach liia house, proceedings under S, 110 wore instituted although 
at the same time his trial for a criminal offence was pending. He 
was required to give security for good behaviour or on default to suffer 
rigorous imprisonment, and on being committed for trial by the Court of 
Session was acquitted of the charge of dishonestly receiving stolen pro- 
perty. The order requiring security for good behaviour was set aside, 

■ the High Court observing that when, in the case of a man who has never 
been convicted of any offence, tlie Magistrate orders that security shall be 
given of a description which it is necessarily difficult to find and directs 
that in default of giving the security, the impri.sonment shall be rigo- 
rous, the Magistrate has exercised bis discretion in a manner wholly un- 
reasonable and bad, and more especially when he indicates no reason why 
with a view to the prisoner’s future good behaviour it is desirable that 
the imprisonment shall be of the more severe kind. The proceedings 
either were illegal and wrongly instituted for the sole purpose of securibg ^ 
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at all hazards the punishment of the petitioner, or there was an utter Ch. VIII. 
and fatal want of discretion in their institution and in the order made. 

After the expifation of the term of security, a second security Ss. Ill, 
cannot be demanded except on some new proof of bad livelihood, or that 112. 
the person is not capable of following an honest calling. If, on being 
set at liberty, he should return to his former course of life, and it 
appears that he continues to be a person of such a character wliorn 
it is dangerous to the community to have at large, he may be brought 
before a Magistrate, and after evidence of his proceedings has been laid 
before such officer, a further order may be passed requiring him to give 
first security. — Sheikh Himayat, Cal H. Ct., July 29, 1862 ; Juswunt 
Singh, G W. R., 18 ; Danee, 4 Panj. Rec., 72. 

111. The provisions of sections 109 and 110 do 
Proviso as to European ^ot apply to European British sub- 
vagrants. jccts ill cases where they may be . 

dealt with under the European Vagrancy Act, 1874. 

(S. 517.) 

Any Police-officer may within the limits of the towns of Calcutta, 

Madras and Bombay require any person who is ajiparently a vagrant to 
accompany him or any other Police-officer to, and to appear before, the 
nearest Magistrate of Police,' and may, without those limits, require 
any such person to accompany him or any other Police-officer to, and 
to appear before, the nearest J usticc of the Peace exercising the powers 
of a Magistrate of the first class under the Code of Criminal Procedure. 

Tlio European Vagrancy Act, (IX of 1874,) S. 4. A vagrant is defined 
to be a person of European extraction found asking for alms, or wander- 
ing about without any employment or visible means of subsistence. 

Any European British subject, who upon the summary inquiry 
mentioned in section 5 (of the European Vagrancy Act 1874), has been 
determined to bo a vagrant, or who has been convicted under section 
tvveuty-two or section twenty-three, shall, so long as ho remains in India, 
be subject beyond the limits of the said towns to the provisions of the 
Code of Criminal Procedure (other than those contained in Chapter 
XXXVIll, now Chapter VIII oF the same Code) applicable to an 
European not being a British subject. S. 30, Act IX of 1874. S. 22 
refers to the conviction of a person who having entered into an agree- 
ment that he will not return to India for five years breaks that 
agreement and S. 23 to persons of European extraction asking for 
alms. 


112. When a Magistrate acting under section 107, 
order to be made. scction 109 or Section 110 deems it 
neccssaiy to require any person to 
show cause under such section, he shall make an order 
in writing, setting forth the substance of the information 
received, the amount of the bond to he executed, the 
term for which it is to ho in force, and the nu:iber, 
character and class of sureties (if any) required. 

* (Ss. 492, 609, para. 1 ; S. 516, para. 1.) 
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Ch. VIII. S. 107 refers to security to keep the peace; Ss. 109, 110 to 
security for good behaviour. 

S. 112. The Code of 1872, now repealed, required that these matters should 

be set forth in the summons. S. 112 of this Code directs that they 
shall be set forth in an order in writing made by the Magistrate. S. 115 
requires that every summons or warrant issued in proceedings under this 
chapter shall be accompanied by a copy of this order which shall be 
delivered at the time of service of the summons or execution of tlie 
warrant of arrest. 

The directions of the law in this respect should be carefully com- 
plied with, but an omission, unless it has prejudiced the party sum- 
moned, would not vitiate an order requiring security. Koonj Behari 
Chowdhry, 15 W. 11., 43. But in the case of Abdoor Bari, 25 W. R., 50, 
it was held that unless this and other necessary particulars were stated 
in the summons, so as to give tlic party an opportunity to show cause, 
no order for security can be passed. ( If any such irregularity has been 
committed it can easily be cured by proceeding under S. 113 and by 
giving the person concerned time to defend himself.) 

For the expression “description of sureties*^ in the corresponding 
section (509) of the Code of 1872, S. 112 of this Code has substituted 
“ character and class of sureties.’* 

The sureties required need not necessarily be residents of the Dis- 
trict. The Magistrate is not competent to reject as an unfit person a 
surety offered merely because he resides in another District, and more 
especially when his order does not place any limit with regard to the 
description of the sureties required ; undue and unnecessary difficulties 
cannot be legally thrown in the way of persons attempting to furnish the 
, required sureties. In re Sunt Belas Singh, Cal. H. Ct., March 29, 1879. 

A Magistrate required the sureties to be persons of “ respectability 
and substance not related to him and residing within one mile of hia 
house.” It was found on inquiry that no person of respectability lived 
within that area. The High Court found that security should be de- 
manded, but expunged the condition, remarking that the law does not 
enable a Magistrate to impose arbitrary conditions not essential to the 
object in view, viz., to restrain a party from infringement of the law, 
still less impossible conditions. To make such an order was equivalent 
to saying that the prisoner shall not furnish any security at all, but 
must go to jail. — Naraiu Soobhoodee, 22 W, R., 37. 

An order directing a person as security to “ pledge all his proprie- 
tary rights in land worth Rs. 200” was held to be an irnpi’oper order. 
As long as the security is good and sufficient, and the sureties are of a 
satisfactory character and class, they cannot be rejected. In re Ganni, 
All. H. Ct., 1875, p. 249 

The following rule has been passed in British Burmah on this 
subject — 

The Courts will reject as sureties all officials of the Courts and any 
relations of such officials, except in a case where they may be nearly 
related to or near neighbours of the persons called upon to give security. 

The Courts will also reject as sureties all persons who the Court 
knows, or has reason so believe, are making a profession of becoming 
sureties for others in consideration of payment. 

The officials of all Courts arc prohibited, under pain of dismissal 
from receiving any commission on the amount of the surety bend in 
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cases Wen they are admitted as sureties.— Bttrmah Gaz*, 1873, Ch. VI 11. 
Part ril, p. 3. 

t/In fixing the amount of security, a Magistrate should consider *the Ss. 113, 114. 
station of life of the person concerned, and should not go beyond a sum 
for which there is a fair probability of his being able to find security. 

The imprisonment is provided as a protection to society against the 
perpetration of crime by the individual and not as a punishment for a 
crime committed, and being made conditional on default of finding 
security, it is only just and reasonable that the individual should be 
afforded a fair chance at least of complying with the required condition 
of security. — 4 Mad. xlvi., App, Pro., April 16, 1869, Weir, 301. 

This has been quoted with approval by the Calcutta High Court in the 
case of In re Dedar Bukhsh and others, 1 Cal. L. R., 95 ; (S. C.) 

I. L. R., 1 Cal., 384, in which also it was held that where primd facie the 
amount of security required seems excessive and unreasonable the High 
Court is competent to call upon the Magistrate to state the grounds on 
\ which he paid that amount. 

113 . If the person in respect of whom such order 
Procedure in respect of IS made IS prcscut in Court, it shall 

person present in Court. hc read ovcr to Mm, or, if he so 
desires, the substance thereof shall ho explained to him. 

(S. 492, Expl.) 

This course should be taken whenever as in the case of Ram Kishen 
Acharjee Chowdhry, 21 W. R , 6 (See note to S. 107 ante) the informa- 
tion on whicli proceedings were originally taken is found to be unrelia- 
ble or groundless, and facts subsequently transpire, on which the 
Magistrate considers he should proceed. 

114 . If - such person is not present in Court, the 
Summons M warrant Magistrate shall issue a summons 

In oase of peraon not so requiring Mm to appear, or, when 

such person is in custody, a war- 
rant directing the officer in whose custody he is to hi*ing 
him, before the Court : 

Provided that, whenever it appears to such Magis- 
trate, upon the report of a Police-officer or upon other 
information (the substance of which report or informa- 
tion shall be recorded by the Magistrate), that there is 
reason to fear the commission of a broach of the peace, 
and that such broach of the peace cannot he prevented 
otherwise than by the immediate arrest of such person, 
the Magistrate may at any time issue a warrant for his 

(Ss. 494, 616, para. 1.) 
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Ch VIII. 

Ss 116 
—117. 


115. Every summoiis or ■warrant issued under 
copy of order under section 114 shaU be accompanied 
section 112 to accompany by a copy of tbe Order made under 
summons or warrant. soctiou 112, aud SUch COpy shaU be 

delivered by the officer serving or executing such sum- 
mons or warrant to the person served with, or arrested 
under, the same. 


The serving officer in certifying service should also certify delivery 
of the copy of the order. Ss. 70, 7i provide for the service of summons. 


116. The Magistrate may, if he sees sufficient 
poWer to dispense with causc, dispense with the personal 

personal attendance. attendance of any person called 
upon to show cause why he should not be ordered to 
execute a bond for keeping the peace, and may permit 
him to appear by a pleader. 

(S. 496.) 

Pleader in any proceeding under this Code before any Criminal 
Court means a pleader authorized under any law for the time being 
in force to practise in such Court and includes (1) an advocate, a vakil 
and an attorney of the High Court so authorized and (2) any mukhtar 
or other person appointed with the permission of the Court to act in 
such proceeding. S. 4 (w), 

117. When an order under section 112 has been 
Inquiry as to truth of I’cad 01 ’ explained under section 

Information. 113 ^ to a pci’son prcscnt in Court, 

or when any person appears or is brolight before a 
Magistrate in compliance with, or in execution of, a 
summons or warrant issued under section 114, the 
Magistrate shall proceed to inquire into the truth of the 
information upon which he has acted, and to take such 
further evideneo as may appear necessary. 

Such inquiry shall be made as nearly as may be 
practicable, where the order requires security for keep- 
ing the peace, dn the manner hereinafter prescribed for 
conducting trials in summons-cases ; and where the 
order requires security for good behaviour, in the 
maimer hereinafter prescribed for conducting trials in, 
warrant-cases, except that np charge need be frdmed. 

Eor the purposes of this section the fact that a 
person is an habitual offender may be proved by evi- 
dence of general repute or otherwise. 

(S. 491, Expl. ; S. 516, para. 3.) 
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This section practically reproduces S. 491, Expl. 1 of the Code of Ch. VIII. 
1872 which declared that a Magistrate cannot bind over a person until — ^ 

he has adjudicated on 'evidence before him. S. 117 of this Code requires S. 1L7. 
the Magistrate to proceed to inquire into the truth of the information 
upon which he has acted,” that is, has passed the order under S. 112 and 
issued process for the attendance of the particular person. An opportu- 
nity should obviously be afforded to that person of disproving the 
truth of the information by cross-examination of the witnesses or by 
offering evidence on his own part. 

When the Magistrate who has commenced proceedings under this 
chapter has vacated office, his successor may continue them, but the party 
summoned or arrested may insist on having all the witnesses examined 
de novo. Baroda Kant Roy, 4 Cal. L. R., 452. See S. "S50 post. 

If witnesses are cited for the defence the law, (S. 244) in summons 
cases, leaves it to the discretion of the Magistrate, on application made, 
to issue process to compel the attendance of any witness, but he may 
before summoning any witness on such application require that his 
reasonable expenses incurred in attending for the purposes of the trial 
be deposited in Court. 

A similar provision is made for the deposit of the expenses of wit- 
nesses in warrant cases (S. 257) but the Magistrate is not bound to 
issue such process unless he considers that such application should be 
refused on the ground that it is made for the purpose of vexation or 
delay, or for defeating the ends of justice, such ground being recorded 
in writing. 

In summons cases it has been held that “ under ordinary circum- 
stances a Magistrate is bound to arrest both parties in bringing in their 
witnesses by issuing summons to attend.” Oheyt Singh, 22 W. R., 70. 

An inquiry should be conducted with due attention to the ordinary 
forma of justice. The party defendant should have every opportunity 
of cross-examining the witnesses produced against him, of making his 
own statements, afid of calling witnesses on his own behalf. But evi- 
dence of character, good or bad, should be general not particular, it being 
of course of use to the other side to cross-examine as to particulars as to 
the party may seem necessary or prudent. It is for the presiding Ma- 
gistrate in his discretion to put such questions to the witnesses on either 
side as he considers needed to inform his own conscience. Mad. H. Ct.. 

Pro., Nov. 3, 1868, Weir, 300, 

It is not sufficient for the Magistrate to say tliat there is suspicion. 

He should distinctly explain to the defendant what is proved against 
him. He should not put the defendant into Jiajut or close custody 
pending the final hearing. The fact that an ofiicer in charge of the 
Police-station can arrest without a warrant, does not justify such an 
order, for a Magistrate is not competent to refuse bail unless the law 
specially sanctions such refusal, and when the Magistrate,, by his final 
order has no power to commit the person to jail except on his failure to 
give recognizances or security he must do so in the like manner pending 
inquiry. Kookur Singh, 1 Cal. L. R., 130. 

With reference to the last para, of S. 117 the terms of S. 54 of 
the Evidence Act should be borne in mind : — In criminal proceedings 
the fact that the accused person has been previously convicted of a 
criminal offence is relevant ; but the fact that he has a bad character is 
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Ch, VIII. irrelevant, unless evidence has been given that he has a good character, 

in which case it becomes relevant. Explanation. This section does not 

S. 118. apply to cases in wliich the bad character of* any person is itself 
the fact in issue. S. 54, Act 1, 1872, Evidence Act. 

Alfcliongh where witnesses are examined as to general character, their 
testimony is not of much value as to the habits of a suspected person, 
unless they can in sujiport of their opinion adduce instances of the mis- 
conduct imputed, when the question is only as to his repute the evidence 
of witnesses, if reliable, is not without value, though they may not be 
able to convict the accused person with the actual commission of crime. 
In re Pedda Swa lleddi and another, I. L. K., 3 Mad., 238. 


118 . If upon such inquiry, it is proved that it 
is necessary for keeping the peace 

Order to give security. • a • • i i i • 

or maintaining good behaviour, as 
the case may be, that the person in respect of whom the 
inquiry is made should execute a bohd, with or without 
sureties, the Magistrate shall make an order accord- 
ingly : 


Provided — 

first — that no person shall be ordered to give 
security of a nature different from, or of an amount 
larger than, or for a period longer than, that specified 
in the order made under section 112 : 

secondly — that the amount of every bond shall be 
fixed with due regard to the circumstances of the case 
and shall not be excessive : 

thirdly — that when the person in respect of whom 
the inquiry is made is a minor, the bond shall be exe- 
cuted only by his sureties. 

(S. 497.) 


An order passed by any Magistrate other than the District Magis- 
trate or Presidency Magistrate is appealable. S. 406. 

In fixing the amount of security, a Magistrate should consider the 
station of life of the person concerned, and should not go beyond a sum 
for which there is a fair probability of his being able to find security. 
The imprisonment is provided as a protection to society against the 
perpetration of crime by the individual and not as a punishment for a 
crime committed, and being made conditional on default of finding 
security, it is only just and reasonable that the individual should be 
afPorded a fair chance at least of complying with the required condition 
of security. — 4 Mad. xlvi., App, Pro., April 26, 1869, Weir, 301. 
Approved and followed In re Dedar Bukhsh, 1 Cal. L. R., 95. (S. C.) 
I. L. R. 1 Cal., 384. 

If in fixing the amount .of the sureties, the Magistrate appears to 
have exercised no discretion at all, or has exercised his discretion in 
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manner wholly unreasonable, the High Court, as a Court of Revision, 
will interfere. Juggut Chunder Chuckerbutty, 1 Cal. L, R., 48. "JYhen 
primd facie the afOount of security required seems excessive and 
unreasonable the High Court is competent to call upon the Magistrate 
to state the grounds on which he fixed that amount. In re Dedar 
Bukhsh and others, 1 Cal. L. R., 95 : (S. C.) I. L. U., I Cal., 384. 

Although in the case of a minor the bond shall be executed only 
by his sureties, lie should appear and defend the case himself or if bis 
attendance is excused by his pleader. 

When any person is required by any Court or officer to execute a 
bond with or without sureties, such Court or officer may, except in the 
case of a bond for good behaviour, permit him to deposit a sum of 
money or Government Promissory Notes to such amount as the Court 
or officer may fix in lieu of executing such bond. S. 513. S. .514 lays 
down the procedure for forfeiture of a bond. 

119 . If, on an inquiry under section 117, it is 
Discharge of person ^ot provcd that it is ncccssaiy for 
informed against. keeping the peacc or maintaining 

good behaviour, as the case may he, that the person in 
respect of whom the inquiry is made sliould execute a 
bond, the Magistrate shall make an entry on the record 
to that effect, and, if such person is in custody only for 
the purposes of the inquiry, shall release him, or, if 
such person is not in custody, shall discharge him. 

(S. 490.) 


The terms of S 119 would not justify a detention in custody ex- 
cept on failure to furnish the bail required. See In re Kookur Singh, 
1 Cal. L. R. 130 quoted in note to S. 118. 


C . — Froceedings in all Cases subsequent to Order 
to furnish Security . 

120. If any person in respect of whom an order 
Commencement of pe- requiring Security is made under 

riod for which eecurity SCCtion 100 01’ SCction 118 is, at the 
ie required. time sucli ordcr is made, sentenced 

to, or undergoing a sentence of, imprisonment, the pe- 
riod for which such security is required shall commence 
on the expiration of such sentence. 

In other cases such period shall commence on the 
date of such order. 

(Ss. 489, para 2 ; S. 604, para. 2.) 

121. The bond to be executed by any such per- 
Oontentsof bond. 8on shall bind him to keep the 

peace or to be of good behaviour 
# as the case may be, and in the latter case the commis- 


Ch. VIII. 

Ss. 119— 
121 . 
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Ss. 126, 
126. 


This is of course quite irrespective of the power of the District 
Magistrate as an Appellate Court under S. 406. 

If any Magistrate not being empowered bjr law in that behalf 
discharges a person lawfully bound to be of good behaviour, his pro- 
ceedings are void. S. 530 (e). 

Sch. V, No. 15 gives the form of warrant to discharge a person 
imprisoned on failure to give security. 


125. The District Magistrate may at any time, 
Power of District MagiB- for sufficient rcasous to be recorded 

trate to cancel any bond jn Writing, CaUCCl anV boud for 
for keeping the peace. i i i i 

keeping the peace executed under 
this chapter by order of any Court in his District not 
superior to his Court. 

(S. 600.) 

If any Magistrate not lieing empowered by law in tliat behalf 
cancels a bond to keep the peace, bis proceedings are void. S. 630 (f ). 


126. Any surety for the peaceable conduct or 
^ good behaviour of anotlicr pei’sou 

may at any tune apply to a rresi- 
deucy Magistrate, District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class to cancel any 
bond executed under this chapter witliin the local limits 
of his jurisdiction. 

On such application being made, the Magistrate 
shall issue his summons or warrant, as he tliinks fit, 
requiring the person for whom such surety is hound to 
appear or to he brought before him. 

"When such person appears or is brought before the 
Magistrate, such Magistrate shall cancel the bond, and 
shall order such person to give, for the unexpired por- 
tion of the term of such bond, fresh security of tho 
same description as the original security. Every such 
order shall, for the purposes of sections 121, 122, 123 
and 124, he deemed to he an order made under section 
106 or section 118, as the case may he. 

(Ss. 601, 613.) 
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Ch. IX. 

' CHAPTER IX. ® 127. 

Unlawful Assemblies. 

127. Any Magistrate or officer in charge of a 
ABsombiy to disperse on 1 olicc-station may cojnmand any 

oommond of Magistrate or unlawful asSCmblv, Ol’ anV aSSCmhlV 
Folice-offlcer. on 

oi nve or more persons likely to 
cause a disturbance oi* the publie peace, to disperse ; and 
it shall thereupon bo the duty of the members of such 
assembly to disperse accordiiij>dy. 

This section applies to the police in the towns of 
Calcutta and Bombay. 

(S. 480.) 

An assembly of five or more persons is desii^nated an “ unlawful 
assembly” if the common object of the persons composing that 
assembly is — 

Firnt. — 'Fo overawe by criminal force, or show of criminal force, 
the Legislature or Executive Government of India, or the Government of 
any Presidency, or any Lieutenant-Governor, or any public servant, in 
the exercise of the lawful power of such public servant ; or 

Second. — To resist the execution of any law or of any legal process ; or 

Third. — To commit any mischief or criminal tres 2 >ass, or other 
offence ; or 

Fourth, — By means of criminal force or show of criniinal force, 
to any person, to take or obtain possession of any ])roperty, or to de- 
prive any person of the enjoyment of a right of way, or of the use of 
wjiter or other incorporeal right of which ho is in possession or enjoy- 
ment, or to enforce any right or supposed right ; — 

Fijth. — By means of criminal force, or show of criminal force, 
to compel any person to do what he is not legally bound to do, or to omit 
to do what he is legally bound to do. 

Explanation. — An assembly which was not unlawful when it as- 
sembled, injiy subsequently become an unlawful assembly. S. Ill, Penal 
Code. Any person who being aware of facts which render any assem- 
bly an unlawful assembly, intentionally joins that assembly, or continues 
in it, is said to be a member of an unlawful assembly. S. 142. 

The offence of being a member of an unlawful assembly is a cogniz- 
able offence and therefore under S. 54 of tliis Code any Police olHcer, 
may, without orders from a Magistrate, and without a warrant, arrest 
any person who is concerned in such offence, or against whom a complaint 
has been made or credible information has been received, or a reasonable 
suspicion exists of bis having been a member of such assembly. 

Being a member of an unlawful assembly is punishable with im- 
prisonment, rigorous or simple, for a term not exceeding six months, or 
with fine or both, S. 143 ; and joining or continuing in an unlawful 
Assembly, knowing that it has been commanded under S. 127 of this Code 

17 
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Ch. IX. to disperse, is punishable with imprisonment, rigorous or simple, for a 
term not exceeding two years, or with fine, or both. S. 144, Penal Code. 

Ss. 128, 129. If any part of the country be in a disturbed or dangerous state, it 
is lawful for the Inspector-General of Police, with the sanction of the 
Local Government to be notified by proclamation in the Government 
Gazette, and in such other manner as the Local Government shall 
direct, to employ any Police Force in excess of the ordinarily fixed 
complement to be quartered therein. The inhabitants of that part of 
the country will be charged with the cost of such additional Police 
Force, and the Magistrate of the District is to assess the proportion to 
be paid by them. — Act V, 1861, S. 15. 

S. 17 of the same Act enacts that when it shall appear that any 
unlawful assembly or riot or disturbance of the peace has taken place, or 
may be reasonably aj^prehended, and that the Police Force ordinarily 
employed for preserving the peace is not sufficient for its preservation 
and for the protection of the inhabitants and the security of the pro- 
perty in the place wdierc such* unlawful assembly, or riot, or disturbance 
of the peace has occurred, or is apprehended, it shall be lawful for 
anj^ Police ofiicer not below the rank of Inspector, to apply to the 
nearest Magistrate to appoint so many of the residents of the neigh- 
bourhood as such Police officer may require to act as special Police 
officers for such time and within such limits as he shall deem necessary ; 
and the Magistrate to whom such application is made ohall, unless he 
see cause to the contrary, comply with the application. 

128. If, upon being so commanded, any such 
uae of civil force to dis- assembly docs not disperse, or if, 
P®”®' Avithout being commanded, it con- 

ducts itself in such a manner as show a determination 
not to disperse, any Magistrate or officer in charge of a 
Police-station, whether within or without the Presi- 
dency-towns, may proceed to disperse such assembly by 
force, and may require the assistance of any male per- 
son, not being an officer or soldier in Her Majesty’s 
Volunteers Act, 38(59, and acting as such, for the pur- 
pose of dispersing such assembly, and, if necessary, 
arresting and confining the persons who form part of 
it, in order to disperse such assembly or that they may 
he punished according to law. 

(S. 481.) 

Every person is bound to assist a Magistrate or Police officer per- 
sonally demanding his aid in the prevention of a breach of the peace or 
in the suppression of a riot or affray. S. 42. 

129. If any such assembly cannot be otherwise 
Use of military force. dispersed, and if it IS necessary for 
the public security that it should 
he dispersed, the Magistrate of the highest rank who 
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is present may cause it to be dispersed by military force. 

(S. 482.) 

130. When a Magistrate determines to disperse 
, „ any such assembly by military 

Duty of officer command- « i • 

ing troops required by fovcG, hc may require any Commis- 
Magistrate to disperse as- sionccl or Non-commissioned officer 
eembiy. Command of any soldiers in Her 

Majesty’s Army or of any volunteers enrolled under the 
Indian Volunteers Act, 1869, to disperse such assembly^ 
by military force, and to arrest and confine such persons''" 
forming part of it as the Magistrate may direct, or as it 
may be necessary to arrest and confine in order to dis- 
perse the assembly or to have them punished according 
to law. 

Every such officer shall obey such requisition in 
such manner as he thinks fit ; but in so doing he shall 
use as little force, and do as little injury to person and 
property, as may be consistent with dispersing the 
assembly and arresting and detaining such persons. 

(S. 484.) 


Power of Commissioned 
Military officers to dis- 
perse assembly. 


dangered 

and when no Magistrate 


131. When the public security is manifestly en- 

by any such assembly, 

can be 

communicated with, any Commis- 
sioned officer of Her Majesty’s Army may disperse such 
assembly by military force, and may arrest and confine 
any persons forming part of it, in order to disperse such 
assembly or that they may be punished according to 
law ; but, if while he is acting under this section, it 
becomes practicable for him to communicate with a 
Magistrate, he shall do so, and shall thenceforward obey 
the instructions of the Magistrate as to whether he shall 
or shall not continue such action. 

(S. 487.) 

132. No prosecution against any Magistrate, Mili- 

Proteotion against pro- officer, Police-officer, soldier or 

seoution for acts done Volunteer for any act purporting to 
under this chapter. Under this chapter shall 

be instituted in any Criminal Court, except with the 
sanction of the Governor General in Council ; and 


Ch. IX. 


Ss. 130 
—132. 
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(a) no Magistrate or Police-officer acting under 
this chapter in good faith, 

(b) no officer acting under section 131 in good 
faith, 

(e) no person doing any act in good faith in com- 
pliance with a requisition under section 128 or sec- 
tion 130, and 

{d) no infei’ior officer, or soldiei*, or volunteer, do- 
ing any act in obedience to any order wliich under mili- 
tary law he was bound to obey, 

shall be deemed to have thereby committed an 
offence. 

(Ss. 483, 485, 48G, 488.) 

Nothing is said to be done or believed in good faith, which is done 
or believed without due care and attention. S. 52, Penal Code. 


CHAPTER X. 

Public Nuisances. 

133 . Whenever a District Magistrate, a Subdivi- 
conditionaiordorforre- sioiial Magistrate or, wlicn em- 
movai of nuisance. powcrcd by tlio Local Govemment 

in this bclialC, a Magistrate of the first class, considers, 
on receiving a report or other information and on taking 
such evidence (if any) as he thinks tit, 

that any unlawful ol)striic4ion or nuisance should 
be removed from any Avay, river or cliannol wbicb is or 
may be lawfully used by the public, or from any public 
place, or 

that any trade or occupation, or the keeping of any 
goods or merchandise, by reason of its being injurious 
to the health or physical comfort of the community, 
should be suppressed or removed or prohibited, or 

that the construction of any building, or the dis- 
posal of any substance as liktdy to occasion conflagration 
or explosion, should be prevented or stopped, or 

tliat any building is in such a condition that it is 
likely to fall and thereby cause injury to persons living 
or carrying on business in the neighbourhood or passing^ 
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by, and that in consequence its removal, repair oi\ sup- 
port is necessai^', or 

that any tank, well or excavation adjacent to any 
such way or pul)lic place should be fenced in such a 
manner as to prevent danger arising to the public, — 
such Magistrate may make a conditional order re- 
quiring the person causing such obstruction or nuisance, 
or carrying on such trade or occupation, or keeping any 
such goods or merchandise, or owning, possessing 
controlling such building, substance, tank, well or C2t- 
cavation, within a time to be fixed in the order, 
to remove such obstruction or nuisance ; or 
to suppress or remove such trade or occupation ; or 
to remov^e such goods or merchandise ; or 
to prevent or stop the construction of such build- 
ing; or 

to remove, rei)air or support it ; or 
to alter the dis 2 )osal ol* such substance; or 
to fence such tank, well or excavation, as the case 
may T)e ; or 

to appear before himself or some other Magistrate 
of the first or second class, at a time and place to be 
fixed by the oixler, and move to have tlie order set aside 
or modified in manner hercjbiafter provided. 

No order duly made by a Magistrate under this 
section shall be called in question in any Civil Court. 

blxPLANATiON. — A “ public place” includes also 
property belonging to the State, camping grounds, and 
grounds left unoccupied for sanitary and recreative pur- 
l)oses. 

(S. 521.) 

Section V, No. 16 contains various forms of orders under this 
section. 

In Madras all Magistrates of the first class have been empowered 
to act under S. 133 (Oaz , 1873, p. 717) ; a similar order has been issued 
in iJoMBAY, provided that the Magistrate is not an Honorary Magis- 
trate, when a special order in each case is necessary (^Oaz,^ 1872, 
p. 1325 : Ibid, 1873, p. 1(5) ; in the Punjab, all senior officers at head- 
quarters, under the Magistrate of the District, being Magistrates of the 
first class, have been vested with powers under S. 133, to be exercised 
only when the Magistrate of the District is absent from head-quarters. 
For such purposes the senior Assistant Commissioner being a Magistrate 
of the first class shall be deemed to be the senior officer under the Ma- 
gistrate, and if there be no such officer, the senior Extra Assistant Com- 
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Cli X. missioner being a Magistrate of the first class, shall be so deemed.— 
Qaz., '1873, p. 75. 

g. 133. If any Magistrate not being duly empowered by law in that behalf 

makes order under S. 133, his proceedings shall be void. S. 530 {g). 

But though proceeding.s can be taken under S. 133 only by a 
District Magistrate, a Subdi visional Magistrate or a specially empowered 
Magistrate of the first class, any such officer can order the person 
against whom the conditional order is made to appear before a Magistrate 
of the first and second class who will have the conduct of all subsequent 
proceedings. 

-Y An important extension of this section has been made by the last 
■ c'^ause of S 4 under which all words and expressions used in this Code 
and defined in the Indian Penal Code and not specially defined in S. 4 
of this Code shall be deemed to have the meanings attached to them 
respectively by the Penal Code. S. 11 of the Penal Code declares that 
the word “ person” includes any Company or Association or body of per- 
sons whether incorporated or not. 

P'rom the terms of the second clause the nuisance would probably 
he held to be a public nuisance from the i)lace in which it is committed. 
S. 2G8, Penal Code, declares that a “person is guilty of a public nuisance 
who does an}’ act, or is guilty of an ilh^gal omission, which causes any 
common injury, danger, or anmnanec to the public or to the people 
in general vvho dwell or occupy property in the vieinity, or wliich must 
necessarily cause injury, obstruction, clanger, or annoyance to persons 
who may have occasion to use an}^ public right. A common nuisance is 
not excused on tlie ground that it causes some convenience or advantage.” 

A Magistrate having once commenced })roceedings under S 133 
cannot take up the matter summarily under S. 115. He is hound to 
proceed in the manner laid down in 8. 133, and the following sections 
ill Chapter X of the Code. Pitti Singh, 8 W. Jt., 37. If he lliinks that 
immediate measure.s should ho taken to prevent imminent danger or 
injury of a serious kind to the jiublic, ho may, whether a juiy is to 
be, or has been, appointed or not, issue an injunction, and on failure to 
comply with that injunction may himself take measures to obviate such 
danger or prevent such injury. S. 112. 

An order under 8. 133 regarding a nuisance should be confined to a 
direction to remove it In the case of a tank the Magistrate cannot 
order the proprietor to excavate it, for the proi)rietor .should have the 
discretion allowed him as to the manner in which he will remove the 
nuisance caused by the tank. If the Magistrate is compelled to direct 
tlie excavation of the tank, the actual cost of excavation can alone be 
charged against the proprietor, at whose disposal tlie soil taken out in 
the course of excavation must be placed. — Pal Doss, 10 W. K , 51. 

Where a tank is merely a reservoir of water, the Magistrate’s 
powers are limited to an order to have it fenced in to prevent accidents, 
but where it is only a half dry excavation into which people are in the 
habit of throwing rubbish, and from this cause it has become a public 
nuisance, the Magistrate would be justified in ordering it to be filled up 
if that were the only way of suppressing the nuisance. — JSisto Chuuder 
Chuckerbutty, 10 W. K., 27. 

It is only where there is no doubt that the place on which the 
unlawful obstruction or nuisance has been committed is a “ way, river or • 
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cliannel which is or may be lawfully used by the public” or ‘‘ a public 
place” that a Magistrate can take proceedings under S, 133, Pitajnbur 
Jogi, 26 W. It., 4. •'It has been held by the Calcutta High Court under 
the Code of 1872 that when this is disputed by the persons against whom 
the conditional order under S. 521 of the Code of 1872 (now reproduced 
in S. 133) has been passed, the Magistrate should abstain from giving 
effect to his order until that has been decided by a Civil Court or by a 
Magistrate under S. 632 of the Code of 1872. If under a mistaken 
view of the law and in spite of the objection raising the question of 
the right of way the Magistrate should appoint a jury, then bis order 
could not bo found to be reasonable and proper, because at the outset 
of their inquiry the jury would be met by the bond fide objection th^ff;^. 
the road was private and not public property. In the matter of Chundeji 
Nath Son, 1 W. E , 5 Cal., 875 ; (S. C.) 6 Cal. L. E., 379 : Eoy Omesh 
Chunder Sen, 21 W. E., 67. See also Weir, pp. 304, 305. In re-enacting 
S. 632 of the Code of 1872 in S. 147 of this Code the Legislature has 
limited the action of the Magistrate to those cases only on which 
there is a dispute likely to cause a breach of the peace. This means 
therefore of determining such an objection would rarely be available. 
How far a Civil suit will lie, will appear on reference to Eooke y. The 
Pearce Lall Coal Co., 11 W. E., 434 ; Jlaroda Pershad Moostafee v. Gora- 
chand Moostafee, 12 W. E., 160 : Moti Lall Sahoo v, Molii Lall Eoy, 

7 Cal. L. E., 433. 

A Magistrate cannot interfere to re-open a private path leading 
from the house of a person to a public thoroughfare, as such path is 
not a thoroughfare or public place. The person affected was referred 
to the Civil Court. — Jankco Nath Bhuttacharjee, 2 W. E., 36. 

Nor can a Magistrate order the removal of an obstruction of a drain 
into which the sewage of certain premises fell . — In re Troylokhyonath 
Bose, 5 W. E., 58. 

Where the public have an admitted right to use certain place as a 
burning ghaut, it is not competent for a Magistrate, on the complaint 
of a private individual, to prohibit it as a nuisance — Becharam Ghorooeo, 
14 W. E., 177. But see contra Mun. Comrs Sub. Cal., 7 B. L. E., 499, 
in which the condition and conduct of an old established slaughter- 
house was proved to be an offensive nuisance and dangerous to the 
lioalth of the neighbours, but the evidence did not show that it was in a 
worse condition than at any time since its establishment. The High 
Court held that no length of enjoyment can legalize a public nuisance, 
and that the Magistrate was justihed in regarding it as a nuisance 
under S. 133. 

A prosecution under S. 268, Penal Code, for a public nuisance, is 
not illegal on the ground that proceedings have not been previously 
taken under Chapter X of the Code of Criminal Procedure. — Sukh Lall 
and others. Bomb. H. Ct., Sep. 17 1869. 

A party, feeling aggrieved by an order passed by a Magistrate 
under S. 133 cannot Ble a suit for damages against tho persons who 
instituted proceedings before the Magistrate, unless he can show that in 
moving the Magistrate they were actuated by malicious motives against 
him, or intended wrongfully to injure him. — Chintamoni Bapoohee v. 
Degumber Mitter, 2 B. L. E., 16, Short Hotes, 


Ch. X. 
S. 138. 
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Ss. 134 
—136. 


134. The order shall, if practicable, be served 
Service or notifloation of oti the pcrsoTi against wliom it is 

matle in manner lierein provided 
for service of a summons. 

If such order cannot be so served, it shall be noti- 
fied by proclamation, published in such mShner as the 
Local Grovemment may by rule direct, and a copy 
thereof shall be stuck up at such place or places as may 
be fittest for conveying the information to such person. 

" (S. 522.) 

Ss. -69 et seq. relate to the service of summons. 

The mere absence of service of notice to remove a nuisance is not 
sufficient ground for interference witli tlie order of a Magistrate when 
it appears that the parties did not take that obj('ction before that Officer, 
but they rather admitted knowledge of the existence of the notice, 
and sought to excuse their failure to obey it. — Ilochan v. Elliot, 5 
W. K., 4. 

135. The person against whom such order is 
made shall — 

Person to whom order is {<() perform, Avitliin the time 

addressed to obey. spiiciluid iu the oi’diii’, the act di- 

rected thereby ; or 

{b) appear iu accordance with such order, and 
or show cause or claim either sliow causo agaiust the same, 
jury- or apply to the Magistrate by 

whom it was made to appoint a jury to try whether the 
same is reasonable and proper. 

(S. 523, para. 1.) 

The application for an order for the appointment of a jury should 
be written on a stamp paper of eight annas. Court Fees Act (VII, 1870) 
Sch. II, Art. 1 (6). 

After such an appliction has been made the Magistrate is bound to 
appoint a jury. He cannot dispose of the matter by a local inquiry 
In re Mothoor Chunder Dass, 2 Cal. W. H., 009. 

If the person against whom the order is made appears and shows 
cause, the Magistrate should proceed to take evidence as directed by 
S. 137. 

136. If such person does not perform such act 
oonsequonoe of his fail- or appear and show cause or apply 

iug to do SO. for appointment of a jury as 

required by section. 135, he shall be liable to the penalty 
prescribed in that behaK in section 188 of the Indian 
Penal Code ; and the order shall be made absolute. 

(S. 526.) 
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When the party against whom the order was passed did not appear 
within the time speciGed, but appeared before the hearing of the case, 
it was held that the Magistrate was bound to hear him. In re Bishto 
Chunder Chuckerbutty, 10 W. R., 27. 

S. 188 of the Indian Penal Code declares that “whoever, knowing 
that, by an order promulgated by a public servant lawfully empowered 
to promulgate such ordey, he is directed to abstain from a certain act, 
or to take certain order with certain property in his possession or under 
his management, disobeys such direction, shall, if such disobedience 
cause or tends to cause obstruction, annoyance, or injury, or risk of 
obstruction, annoyance, or injury, to any person lawfully employed, be 
punished with simple imprisonment for a term which may extend to* 
one month, or witli Gne which may extend to two hundred rupees, or 
both; and if such disobedience causes or tends to cause danger to hu- 
man life, hcjilth, or safety, or causes or tends to cause a riot or affray," 
shall be punished with imprisonment of either description for a terra 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or both. Explanation . — It is not necessary that the 
offender should intend to produce harm, or contemplate his disobedience 
as likely to produce harm. It is sufficient that he knows of tlie order 
which he disobeys, and that his disobedience produces, or is likely to 
produce, harm.’* 

Before proceedings under S. 188, Penal Code, can be taken, the sanc- 
tion or complaint of the Magistrate who issued the particular order or 
of some officer to whom he is subordinate, that is, to whom appeals 
against his orders lie, must have been obtained ; such sanction should 
specify the occasion on which the offence was committed. S. 195. The 
Court in contempt of whose authority or to whose notice the offence 
was brought in the course of a judicial proceeding is debarred from 
trying the case. S. 487, 

137 . If ho appears and shows cause against the 
Froceduro where he order, tlie Magistrate shall take 
appears to show cause. evidence in tlic matter. 

If the Magistrate is satisfied that the order is not 
reasonable and proper, no further proceedings shall be 
taken in the case. 

If the Magistrate is not so satisfied, the order shall 
be made absolute. 

(Ss. 625, 637.) 

Evidence will probably be taken as in summons cases. Ss. 355 
et seq^. 

If the order be for the removal of an unlawful obstruction ot 
nuisance from a way or channel which is or may be lawfully used by 
the public or from any public place, and objection is taken th it the place 
said to be obstructed or on which the nuisance is said to exist is not one 
of that description, the Magistrate will have to try that matter first 
before taking evidence whether his order is reasonable or proper — In re 
Chundernath Sen, I. L. K., 5 Cal., 875 ; (S. C.) 6 Cal. L. R,, 579 : Roy 
Qmosb Chunder Sen, 21 W. R., 67. See also Woir, 304, 3Q5. When 

18 


Ch. X. 
S. 137. 



138 


CODE OF CRIMINAL FROCEDUilE. 


Ch. X. 
S. 138. 


the Magistrate took no evidence, notwithstanding the party appeared 
and showed cause, the order was set aside . — In re Mohur Mundir, 8 Cal. 
L. R., 431. 

The second clause of S. 137 is in accordance with the case of 
hi re Shonai Paramanik, 1 Cal. L. K., 48G. 

138 . On receiving an application under section 
Procedure where he 135 to appoint • a jury, the Magis- 
ciaimsjury. trate shall — 

(a) forthwith 'appoint a jury consisting of an 
uneven number of persons not less than five, of whom 
the foreman and one half of the remaining memhers 
shall he nominated by such Magistrate, and the other 
members by the applicant ; 

{b) summon such foreman and members to attend 
at such place and time as the Magistrate thinks fit ; and 
(c) fix a time within which they are to return their 
verdict. 

(S. 523, paras. 2, 5 ; S. 524.) 

Sch. V, No. 17 contains the form of a Magistrate’s order consti- 
tuting a jury. 

A Magistiate acting under S. 138 should exercise his own indepen- 
dent discretion in selecting the members of the jury which the law 
requires him to appoint, and the persons selected should not be the 
nomineewS of the party interested in upholding the Magistrate’s order. 
In a case in which the Magistrate appointed nominees, the proceedings 
wore quashed — llaja Satjanund Ghosal, 2L W. K , 43. 

The parties concerned should not be aj^pointed members of the 
jury. It is not couipetent to any one to exorcise the authority of a 
Court of Justice as judge in his own cause, and it is plainly against 
the most elementary principles of right and equity that an applicant 
for justice to a Criminal Court, or indeed to any other Court, should be 
compelled to submit his case to the arbitration of his adversary. On 
these grounds the order of a Magistrate was set aside, which was based 
on the report of a jury consisting of the petitioner in the case and two 
of his witnesses, notwithstanding tho protest of the oiiposite party. — 
Brindabun Dutt, 22 W, R., 47. 

IVliere one of the jurors was unavoidably absent and unable to 
investigate the matter, and the Magistrate appointed a fresh juror, ho 
was bound to fix a fresh term for the submission of the finding of the 
jurors, since the fixing of time is a condition precedent to the exercise by 
the Magistrate of the power to decide tho case himself if no report be 
sent in. — Shama Kant Bandopadhya, 14 W. R., 69. 

Merely because a jury has failed to send in its report, a Magis- 
trate is not competent to appoint a second jury, and to commit the 
matter afresh to the second jury. In the event of a jury duly ap- 
pointed under S. 138 being unable for some good cause to entertain and 
determine the matter submitted to it, a Magistrate can appoint a fresh 
jury. Suppose, for instance, that before the jury had discharged itf 
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functions, one of its members died ; or, suppose the jury became perverse 
and refused to entertain the matter for which it was appointed, in* such 
cases it may be wellTihat the first order of appointment ought to be con- 
sidered as having fallen through and become useless, and the Magis- 
trate would then have power unde^* S. 138, to appoint a fresli jury. 
Hut here it appeared that the first jury had considered the matter 
submitted to it and the individual members had given in tlicir opinions 
to the Foreman to report to the Magistrate even before the second 
jury was constituted. The failure was that the Foreman omitted for 
a time to make the formal reix)rt to the Magistrate. Rut that report 
did eventually reach the Magistrate through tlie Foreman of the second 
jury before he made the order comj)lained of. Under the circum- 
stances, that was the report by which he was bound to guide himself, 
and the report of the second jury was, so far as regards the’ objects 
of S. 138, in itself a nullity . — In re Nozumuddy, 21 W. ]{., 51. 

The jury having failed to report within the prescribed time, but 
having reported subsequently, it was held by the Jiombay High Court 
that the Magistrate was bound to give due weight thereto, and should 
not have proceeded to enforce his order, at the same time refusing to 
permit the .])arty concerned to show cause against it under S. 137. 
The Court remarked that tlie law evidentlj/” contemplates that considera- 
tions of justice and equity should form the rule of the Magistrate’s 
conduct in siudi matters, d’lie exm'cise of such summary powers requires 
both experience and discretion in a Magistrate, and a careful con- 
sideration of the rights of property, — Dalsukram Haribbai, 2 Romb., 
410. 


139 . If the juiy or a majority of the jurors find 
Procedure whore jury Order of tlio Magistrate is 

finds Magistrate’s order rofisonahlo and proper as originally 
to be reasonable. made, oi* subjcct to a modification 

which the Magistrate accepts, the Magistrate shall 
make the order absolute, subject to such modification 
(if any). 

In other cases, no further proceedings shall he 
taken. 

(S. 523, para. 3 ; S. 526, para. 1.) 

If grounds of objection to the verdict of a jury are brought to the 
notice of the Magistrate, such as to justify the conclusion that it was 
not a proper verdict, then he ought to inquire into the validity of those 
grounds. The objection must be made as specifically as possible, and 
the objector must pledge himself to establish definitely such facts as 
would, when proved, suflice to render the verdict invalid and improper. — 
Brindabun Chunder Dutt, 23 W. R., 15. 

The law requires every juryman to exercise his own understanding 
on the case submitted to him and to decide on evidence. Where a 
juryman who made the majority followed blindly the opinion of two 
of his fellows without exercising any discretion of his own and merely 
on ‘verbal report made by them, the report was declared to be void. 
Bctambar J ugi, 25 W. R., 4. 


Ch X. 
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Ch. X. Unless the report be some modification of his order, and it be other- 

wise ,ojien to no objection, the Magistrate is bound to accept the report 

S. 140. of the jury ; but if it be not clearly expressed, 'he may call upon the 
juiy definitively to state whether his order was or was not a reasonable 
and proper order, Poholee Mullick, 12 W. R., 28. 

140 . When an order has been made absolute 

Procedure on order being Under sectlOn X36, SectlOn 137 OP 
made absolute. scction 139, thc Magistrate shall 

give notice of the same to the person against whom the 
order was made, and sliall further require him to per- 
form the act directed by the order within a time to be 
fixed in the notice, and inform him that, in case of dis- 
obedience, he will be liable to the penalty provided by 
section 188 of the Indian Penal Code. 

If such act is not performed within the time fixed, 

Conaequenceof disobedi- Magistrate may cause it to be 

enoe to order. performed, and may recover the 

costs of perfonning it, citlier by the sale of any building, 
goods or other projicrty removed by his order, or by the 
distress and sale of any other moveable property of 
such person within or without the local limits of such 
Magistrate’s jurisdiction. If such other property is 
without such limits, the order shall authorize its attach- 
ment and sale when endorsed by the Magistrate within 
the local limits of whose jurisdiction the property to be 
attached is found. 

No suit shall lie in respect of anything done in good 
faith under this section. 

(Ss. 525, 526.) 


See note 6, S. 136. 

Sch. V, No, 18 contains a form of the Magistrate’s notice and 
peremptory order after a finding by a jury. 

S. 538 declares that no distress made under this Code shall be 
deemed unlawful, nor shall any person making the same be deemed a 
trespasser on account of any defect or want of form in the summons, 
writ of distress or other proceedings relating thereto. 

Nothing is said to be done in “ good faith” which is done without 
due care and attention. S. 52, Penal Code. 

The consequences of an interference by a Civil Court with an order 
passed by a Magistrate under this chapter are commented on in the 
case of Ujalmoni Dassee v. Chunder Koomar Neogi, 4 B. L. B., ‘24 Full 
Bench : (S. C.) 12 W. B., 18 (P. B.) “ If when a Magistrate having 

entered into the question has determined that a nuisance does exist,* he, 
is to be restrained by a Court of Civil J udicature from carrying this order 
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into execution, it might be two or three years before the nuisance could 
be removed, by which time all the injury may have been sustained. 
"While the suit is going on, persons may be poisoned by the malaria 
arising from the nuisance, or the conflagration may take place, or lives 
may be lost by the falling of a ruinous wall on passengers, or their 
cattle may be drowned in a tank or well which has not been properly 
fenced to prevent danger. 

“ The object of the Act is to enable the Magistrate to make an order 
speedily, and speedily to carry that order into execution. It would be 
mere trifling with the Act if, when it says tliat no action shall be enter- 
tained by any Court in respect of anj'^thing necessarily or reasonably done 
to give effect to an order of this nature, we should hold that the Civil 
Court could interfere to restrain the Magistrate from giving effect to hjs 
order at all : for that is what is really sought to be done by such a suit. 
If the Magistrate had carried it into eftect, no suit could have been 
brought against him or against any one acting under bis order, and yet 
it is contended that suit will lie to prevent him from carrying his order 
into effect^” 

But though a suit will not lie to prevent any Magistrate from 
carrying out an order made under S. 133, or for damages on account of 
anything done by the Magisti-ate or any other person in carrying out 
such an order in the manner provided by law, the law does not prevent a 
person, against whom such an order has been carried into effect, from 
instituting a suit to prove that land declared by the Magistrate to be a 
public thoroughfare is bis private property. Lalji Ukbeda and others 
V, Jowba Dowba and another, 8 Bomb., 94 App, Civil Jm\ : Mutty 
Ham Saboo v, Mohi Lall Hoy, 7 Cal. L. H., 443. 


Procedure on failure 
to appoint jury or omis- 
sion to return verdiot. 


141 . If the applicant by neglect or otherwise pre- 
vents the apjjointment of the jury, 
or if from any cause the jury aj)- 
pointed do not return their verdict 
within the time fixed or within 
such further time as the Magistrate may in his discre- 
tion allow, the Magistrate may pass such order as he 
thinks fit, and such order shall be executed in the man- 
ner provided by section 140. 

(S. 623, para. 4.) 


The jury having failed to report within the prescribed time, but 
having reported subsequently, it was held by the Bombay High Court 
that the Magistrate was bound to give due weight thereto, and should 
not have proceeded to enforce his order, at the same time refusing to 
permit the party concerned to show cause against it under S. 135. The 
Court remarked that the law evidently contemplates that considerations 
of justice and equity should form the rule of the Magistrate’s conduct 
in such matters. The exercise of such summary powers requires both 
experience and discretion in a Magistrate, and a careful consideration of 
» the rights of property. — Dalsukram Haribbai, 2 Bomb., 410. 


Ch. X. 
S. 141. 
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Ch. X. 142 . If a Magistrate making an order under sec- 

R Injunction pending in- tiou 133 considcr& that immediate 

s- > • quiry. mcasurcs sliould be taken to pre- 

vent imminent danger or injury of a serious kind to the 
pul)lic, lie may, whether a jury is to be, or has been, aj)- 
pointed or not, issue sueli an injunction to the person 
against whom the order ivas made as is required to ob- 
viate or prevent such danger or injury. 

In default of such person forthwith obeying such 
injunction, tlie Magistrate may himself use, or cause to 
be used, sucli means as he thinks iit to obviate such 
danger or to prevent such injury. 

No suit shall lie in respect of anything done in 
good faith by a Magistrate under this section. 

(S. 528.) 

Sell. V, No. 19 contains the form of an injunction under S. 142. 

In IlENGATi and in Assam the fee of one Ru]>ce has been fixed for an 
injunction. Cal. Gaz. 1879, p. :304 ; Asmm Gaz. 1879, p 590, Wilkins, 82. 

. When a Magistrate aft(‘r pa.ssin<^ an order under S. 142 ordered 
a further inquiry to be made by the Police, it was held that he had 
abandoned that order, and should proceed under S. 133 to call upon 
the party affected to .show cause why the order should not be carried into 
effect. Brijendro Lall, 20 W. K., 80. 


143 . A District Magistrate or Sub-divisional 
Magistrate may prohibit Magistrate, oi’ aiiy other Magistrate 

repetition or continuance cmjlOAVCrcd by tllC Docal (loVCril- 
of public nuisances. District Magistrate in 

this behalf, may order any person not to repeat or con- 
tinue a public nuisance, as defined in the Indian Penal 
Code or any siiecial or local law. 

(S. 519.) 


Sch. V, No. 20 contains a form of the Magistrate’s order prohibit- 
ing the repetition or continuance of a nuisance. 

If any Magi.strate, not being empowered by law on that behalf, 
prohibits tlie repetition or continuance of a public nuisance, his pro- 
ceedings are void. S. 530 (A.) 

The repetition or continuance of a public nuisance, as defined in 
S. 268, Penal Code, after having been enjoined by a Magistrate under 
S. 143 of this Code not to repeat or continue it, is punishable with 
simple imprisonment for a term which may extend to six months, or 
with fine, or with both. S. 29, Penal Code. 

An order under S. 143 is not open to appeal or revision. S. 435. 

In Bombay, District Superintendents and Assistant District 
Superintendents of Police have been empowered to act under S. 143. 
Gaz. 1873, p. 439. ' , 
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• CHAPTEE XI. 

Temporary Orders in Urgent Cases op Nuisance. 

144 . In oases where, in the opinion of a District 
Power to Issue order Magistrate, a Suh-divisional Magis- 
i&soiute at once in urgent trate Or of any otJier Magistrate 
oases of uuisanoo. Specially empowered by the Local 

Government or the District Magistiate to act under 
this section, immediate prevention or speedy remedy'fs 
desirable, 

such Magistrate may, by a written order stating 
the material facts of the case and served in manner 
provided by section 134, direct any person to abstain 
from a certain act dr to take certain order with certain 
property in his possession, or under his management, if 
such Magistrate considers that such direction is likely 
to prevent, or tends to prevent, obstruction, annoyance 
or injury, or risk of obstruction, annoyance or injury, 
to any persons lawfully employed, or danger to human 
life, health or safety, or a riot or an affray. 

An order under this section may, in cases of emer- 
gency or in cases where the circumstances do not admit 
of the seiwing in due time of a notice upon the person 
against whom the order is directed, he passed ex parte. 

An order under this section may be directed to a 
particular individual, or to the public generally when 
frequenting or visiting a particular place. 

Any Magistrate may rescind or alter any order 
made under this section by himself or any Magistrate 
subordinate to him or by his predecessor in office. 

No order under this section shall remain in force 
for more than two months from the making thereof ; 
unless, in cases of danger to human life, health or safety,- 
or a likelihood of a riot or an affray, the Local Govern- 
ment, by notification in the official Gazette, othei'wise 
directs. 

(S. 608.) 

Sch. V, No, 21 contains forms of a Magistrate’s order under 
S. 144. The law requires that tfee wjjt^n^^dg): sl^all gtata, thp. ni&teiiftl/! 


Ch. XI. 
S. 144. 
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Ch. XI. facta of the case, but none of these forms states that in the opinion of 

the Jklagistratc immediate prevention for a speedy remedy is desirable, 

S, 144. or the grounds for such opinion. • 

If a Magistrate, not being empowered by law in that behalf, makes 
an order under S. 144, his proceedings are void. S. 530 {i») 

In Bengal and Assam a fee of one Rupee is chargeable for 
tin's written order. Cal, Oaz, 1879, p. 304 : Assam Oaz. 1879, p. 596, 
WiJkins, 82. S. 435, last para , declares that orders under S. 144 are not 
proceedings within the meaning of that section, that is to say, they iire 
not proceedings, the record of which a superior Court may call for and 
examine for the purpose of satisfying itself as to the correctness, legality 
or propriety of the order recorded or passed, and as to the regularity of 
t^he proceedings taken. The object is evidently to prevent the exercise 
ot powers of revision by a superior Court. Where an order has been re- 
gularly passed under S. 144 the High Court under S. 15 of the Charter 
Act cannot interfere with it. In re Chundernath Sen, I. L. R. 2 
Cal , 293 ; but if the order cannot properly be passed under S. 144 
it does not fall within that exception and can be "reconsidered. In re 
Krishna Mohun Bysack, 1 Cal. L. R., 58 : In re Roopchand Parooee, 
Cal. H. Ct., July 25, 1877. 

Tlie High Court can, however, interfere if the order is beyond the 
Magistrate’s jurisdiction, as, for instance, when the order forbids the 
holding of a certain “h^t,” and directs its removal to a specified dis- 
tance from another ** hat,” for a Magistrate cannot say that a man 
shall not do what he has clearly a right to do, and pass an order forbid- 
ding this for an indefinite period. Shurat Chunder Banerjea v: Bama 
Churn Mocker jea, 4 Cal. L. R., 410. 

But though it may not be open to a superior Court on the original 
proceedings to question the propriety of the order passed, still if a 
punishment is inflicted for disobedience of that order, the legality of the 
order rajiy properly be questioned on the trial and determined by the 
Courts before whom the case may come. Surjee Narain Dass, I. L. R., 
6 Cal., 88. 

The party aggrieved should either petition the District Magistrate 
to recall the order, or if that fails he should petition the Government. 
Seeni Nyna Moliidee, per Turner, O. J., Weir Sup, p. 17 ; see also Mad. 
H. Ct. Pro. Oct. 30, 1876, Weir, 310, where the High Court refused 
to interfere with an order under S. 144. 

A private individual is not deprived of the redress which the law 
affords him by means of a Civil suit. Raj Kumar Singh v. Sahibzada 
Roy, I. L. R., 3 Cal., 20, Per Garth, (7. «/!, Jackson, Maepherson, 
Markby and Ajnslie, JJ. ; Gopi Mohun Moulick v. Taramoni Chowdhrain, 

4 Cal. L. R., 309, Per Garth, G, J. and eleven Judges. 

4 The terms of para. 3 would seem to show that the order cannot 
ordinarily be made absolute until notice has been given to tbe person 
concerned. The object of this is apparently to enable that person to 
make such representation that be may think fit to induce the Magis- 
trate to recall it and not to enforce it. In cases of emergency or where 
circumstances do not admit of proper service of the order peremptory 
obedience to the order may be enforced. See Hari Mohun Mala, 1 
B. L. R., 20 : Bhyro Dyal Singh, 11 W. R.,46 : Rai Luchmeeput Singh, 
14 W. R., 17. 
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The order must have reference to a 4 )articular occasion and not for 
a continuance. Thus an order not to drive cattle between certain hours 
along certain roads was held to be an illegal order ; Mad. H. Ct.* Pro. 
Aug. 17, 1875, Weir, S08 : nor can an order relate to a course of 
conduct or an occupation involving a series of acts done at certain 
intervals and spread over an interval of time — for instance, an order 
prohibiting the practice of inoculation was pronounced to be illegal, 
and a conviction under S. 188, Penal Code, for disobeying it was set 
aside. Mad. H. Ct. Pro. Feb. 4, 1879, Weir, 310. 

It is competent to a Magistrate to issue an order under this section 
to certain persons in possession and management of a Hindoo temple to 
widen the door, in order to give the necessary ventilation, and to afford 
proper means of ingress and egress to the pilgrims. Even if the temple 
were private property, the order could be passed, as the building -w'Jis 
open to the Hindu public— ‘Ramebunder Eknath, 6 Bomb., 36, Crown 
cases. 

A Ghosain went forth to pay a visit accompanied by a body of 
retainers carrying horns which were blown for his gloriGcation, and to 
the annoyance of another person with whom he was not on good terms. 
The Magistrate, under S. 144 ordered that neither party should use any 
musical instruments in the neighbourhood of the house of the other. 
This order was pronounced by the Calcutta High Court to be open to 
objection, and was modified, the parties being forbidden to use horns or 
other musical instruments /hr the j[)urpose of mutual offence in the 
neighbourhood of each other’s house. — Ram Ohunder Geer Ghosain, 6 
W. It., 40. 

S. 144 does not authorise a Magistrate to direct the removal of an 
embankment in consequence of which adjacent lands are in danger of 
being flooded. Mad H. Ct. Pro. Feb. 22, 1870, Weir, 308. 

A Magistrate can only order any person to take certain order with 
certain property in his posse.ssion, and is not empowered to pass any 
order which is irrevocable, such as the cutting down of trees — In re 
Uttam Chunder Chatterjea, 13 W R., 72 ; (S. C.)5 B. L. R., 131 ; nor’ 
is a Magisitratc competent to order the owner of a tank in the dry bed 
of a river to destroy its banks, because they are an obstruction to the 
public in their lawful enjoyment of the river in the rainy season, and 
because, by stopping the water, the banks interfere with the drainage 
of the country, and affect the health of the villagers in the surrounding 
places, and tend to injure the crops and lessen the value of the land, 
since the owner of the tank had enjoyed it for six years. — Gholam 
Durbesh, 10 W. R., 36. 


Cli. XL 
S. 144. 
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CHAPTEE XII. . 

Disputes as to Immoveable Property. 


145. Whenever a District Magistrate, Subdivi- 
^ sional Magistrate or Magistrate of 

pute concerning land, *0., thc tirst class IS satisiied trom a 
of peMo^. breach police report or other information 

that a dispute likely to cause a 
breach of the peace exists concerning any tangible 
iihmoveable property, or the boundaries thereof, within 
the local limits of his jurisdiction, he shall make an 
order in writing, stating the grounds of his being so 
satisfied, and requiring the parties concerned in such 
dispute to attend his Court, in person or by pleader, 
within a time to be fixed by such Magistrate, and to put 
in written statements of their respective claims as re- 
spects the fact of actual possession of thc subject of 
dispute. 


The Magistrate shall then, without reference to the 
merits of the claims of anv of such 

Inquiry as to possession, i ♦ . • i j j j i 

parties to a right to possess the 
subject of dispute, peruse the statements so put in, hear 
the parties, receive the evidence produced by them re- 
spectively, consider the effect of such evidence, take 
such further evidence (if any) as he thinks necessary, 
and, if possible, decide whether any and which of the 
parties is then in such possession of the said subject. 


If the Magistrate decides that one of the parties 
Party in posaeBsion to i® then in such possession of the 
retain poBsesBion until le- said subject, he shaU issue an order 
gaily evicted, declaring such party to be entitled 

to retain possession thereof until evicted therefrom in 
due course of law, and forbidding all disturbance of 
such possession until such eviction. 

Nothing in this section shall preclude any party so 
required to attend from showing that no such dispute 
as aforesaid exists or has existed ; and in such case the 


Magistrate shall cancel his said order, and all further 
proceedings thereon shall be stayed. 

(S. 630.) 
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Sch. V, No. 22 contains a form of order passed bj a Magistrate Ch. XII. 

declaring a party entitled to retain possession of land &q. in dispute.* 

If any Magistrate not empowered by law in that behalf passes an S. 145. 
order under S. 145, his proceedings are void. S. 630 (j) 

The Magistrate must be satisBed that a dispute likely to cause a 
breach of the peace exists concerning any tangible immoveable property,'^ 

This expression is substituted for “any land or an v houses, water, 

^fisheries, crops or other produce of land’* in S. 630 of the Code of 1872. 

These last words appeared in S. 318 of the Code of 1861 which again 
repeated S. 4, Act IV of 1840. Whether this alteration will make any 
difFerence in the practice of the Courts will probably form the subject 
of judicial decision. The cases of Dewan Elahee Newaz Khan v, 
Suburunnissa, 5 W. R. 14; and Sutherland v, Crowdy, 18 W. It., 11., 

(S. C.) 9 13. L. It., 229 may be consulted as expressing contrary 
views. 

In order that the grounds of the Magistrate being satisfied that a 
dispute likely to induce a breach of the peace exists should be plainly 
apparent in the proceedings, information must be referred to and facta 
stated by tlie Magistrate as facts believed by him to exist, and these 
should be such as to afford on the face of the proceeding rational 
grounds for the belief that a dispute likely to induce a breach of the 
peace 'exists with regard to certain specified property. In arriving at 
an opinion, with regard to the facts which the Magistrate in his pro- 
ceeding states as the ground of his belief, he must form bis judgment 
by the exercise of a judicial discretion upon some sort of materials. 

The Code does not limit those materials to evidence given on oath ; 
they must only be such as would in their nature justify a judicial officer 
in relying upon them ; unless a Magistrate is in a position to present 
clear and rational grounds capable of being estimated according to their 
merits on the mere statement of them, he has no legal foundation on 
which to base his investigation inter partes, relative to possession. — 

Kishoree Mohun Roy, 19 W. R., 10. 

Tliere must be a reasonable apprehension that a disturbance of the 
peace is likely to occur rendering it necessary for the Magistrate to 
take immediate action. Tlie High Court considered that the finding 
in the Magistrate’s judgment, that it was probable that a breach of the 
peace wouhl occur if proceedings were not taken, was not sufficient to give 
him jurisdiction and accordingly set aside the order passed. Damoodar 
Biddiadhur Mabapatro, 1. L. R., 7 Cal., 385, (S. 0.) 8 Cal. L. R., 614. 

See also Chunder Madhub Gbose v. Juggesh Cbunder Sen, 4 Cal. 

L. R., 483. There must be a present danger of a breach of the peace, 
not that it will probably be broken at some future time. Uma Churn 
Shantra, 7 Cal. L. R., 352. 

The order in writing would probably be served as a summons 
under Ss. 68 et seq, 

“ Requiring the parties concerned in such dispute to attend his 
Court.” This is a notice of a specific character to the parties concerned 
in the dispute, in consequence of which the proceedings have been 
instituted, and is not a general citation to the public. A third party 
cannot come in and cLaim to be made a party. But if the Magistrate 
is satisfied of the existence of a dispute between him and some of the 
parties likely to cause a breach of the peace, he can record a preliminary 
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Cb. XII. proceeding to that effect and so include him. Baja Kooraed Karain 
— Bhoop V. Mohim Chunder, 3 Cal. L. R., 651 ; (S. C.) I. L. R. 4 Cal., 

S. 145. 660. But if one of the parties dies, the Magistrate«should postpone the 

case and make his representative a party. Where notwithstanding the 
death of one of the original parties, the Magistrate continued the pro- 
ceedings, it was held that they were not necessarily bad, as the death 
had prejudiced no one. llanee Anandamoyee Dabee, 2 Cal. L. R., 264. 

T1)0 omission to record a preliminary proceeding to the effect that 
a dispute likely to induce a breach of the peace exists will not invalidate 
an order passed, unless it can be shown that the party was prejudiced 
by the omission — Mad. H. Ct., Aug. 9, 1870, Weir, 316 See also Nathu 
Manickchand, Bom. H. Ct., June 15, 1871. The practice of the Calcutta 
High Court has almost invariably been to hold that it absolutely invali- 
dates all proceedings subsequently taken as will appear from the follow- 
ing cases ; — (but see Gour Mohun Majee, 22 W R., 81, contra.') 

The omission to record a proceeding under S. 530 of the Code of 
1872, that is, an order in writing under S. 145 of the present Code, is 
not a mere informality in procedure, which if no substantial injury were 
done, might be overlooked. The parties may have been, indeed one of 
them says that he has been, precluded fjom adducing all his evidence by 
this very omission. Harvey v. Brice, 4 W. R., 26. 

A Magistrate has no jurisdiction to inquire into the matter of pos- 
session unless he is first satisfied that a breach of the peace is actually 
likely to occur in reference thereto. Ho must also record his reasons 
for being so satisfied. Perhaps it might be immaterial to the validity 
of the proceeding whether he finally recorded his reasons as required by 
the Code, but as the inconvenience of a breach of the peace constitutes 
the substantial ground for his interference being involved at all, it 
ought to be distinctly adjudicated on by him. PerPhear, J. Jackson, 
J. concurred that the proceedings were defective as the Magistrate had 
not recorded that he was satisfied of the evidence of a dispute likely 
to occasion a breach of the peace. The proceedings taken were accor- 
dingly quashed. Glover J. dis, Dewan Elahee Newaz Khan, 5 W. R., 
14. See also Amritho Nath Jha, 6 W. R., 6 ; Per Peacock, (7. J,, Jackson, 
J. where Peacock, C. J. seems to suggest that the consent of parties to 
waive any such objection and to proceedings being taken to put an end 
to the dispute between them might remedy such an irregularity, but 
Jackson, J, regards the omission to record a proper proceeding as a 
want of jurisdiction. So also in the case of Musst. Anundee Koer v. 
Ranee Soonaet Koer, 9 W, R., 64, the omission to record a proceeding 
was held to necessitate the quashing of the award made by the Ma- 
gistrate. In Kashi Kbshore Roy v, Tarini Kant Lahory, 3 B. L. R., 
76, such an omission was regarded as showing tliat the Magistrate pro- 
ceeded without jurisdiction. 

The right to collect rents constitutes possession of land under 
S. 145 which does not necessarily refer to direct possession by actual 
cultivation. Both the actual cultivator and the person under whom 
he holds are considered to be in possession of land, and therefore S. 145 
applies to a dispute between zemindars whose lands are let out to ryots 
which dispute relates to possession by exercising the right to collect 
rents, /n rc Joy Govind Roy, Cal. H. Ct. July 26, 1877 following 
Sonai Sirdar, 25 W. R., 46 : See also Hurruck Narain Singh v, Luchmi ^ 
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Bara Boy, 5 Cal. L. R., 287; Sutherland i>. Crowdy, 18 W, R., 11; Ch. XII. 
Muddoosodun Shaha, 21 W. R., 66. — — 

In Madbas, however, the contrary practice apparently exists, for it S. 145. 
has been held that constructive possession through tenants is not such 
a possession as is contemplated by S. 146. 4 Mad. xii Pro. May 

16, 1869 : — also Pro. July 13, 1868. 

A dispute between a zemindar and his lessee regarding the right to 
collect rent is not within S. 145. Mad. H. Ct Feb. 11, 1873, Weir, 317 ; 
nor a disputes regarding shares in joint undivided property, Cal. H. Ct., 

420, 1863. Sucli a matter should be dealt with under Reg. (Bengal) V of 
1812 S. 20 as modified by Reg. (Bengal) V of 1827 ; Goluk Chunder Roy, 

17 W. R., 33 : Ramrungineo Dassee, 18 W. R., 36 : nor can a dispute 
regarding the amount of the share of the crop payable by the ryot 
be dealt with under S. 14G. 4 Mad. xii App. Pro. July 13, 1808., 

The fact that a certain party has obtained a certificate under Act 
XXVII of 1860 to collect debts due to a deceased person is not in 
itself conclusive proof of possession — Geerjamonee, Suth. Rep., 1864, 
p. 2. Nor does it entitle the holder to be put into possession of any 
property of the deceased person. — Seotaram Sahoo, 18 W. R., 35. 

Nor is a Magistrate justified by reason of the passing of such an 
order to interfere with the previous possession of another. The Civil 
Court should rather execute its own order. — Moliunt Dhanraj Giri 
Ghosami, 2 B. L. R., 27. 

A Magistrate is bound to maintain possession given by a Civil 
Court, and not to make it necessary that a successful party should again 
have recourse to the same Court to recover what has already been given , 
to him. Bholanath Ghose, 7 Cal. L. R , 516 : Rai Mohun Rai v. J. 

P. Wise, 16 W. R. 24 : Raneegunge Coal Association (Limited) v, Ilera 
Lall Ghosamee, 24 W. R., 7 : Sonai Sircar, 25 W. R., 46. 

Similarly when the Code of Civil Procedure provides a remedy 
for persons objecting to orders passed by a Civil Court, the Magistrate 
should not interfere but should maintain the orders of that Court, 
referring any parties who may object to them to that Court for their 
remedy. Thus when possession of certain property was given by the 
Nazir of a Civil Court in execution of a decree, the objecting party 
should be referred to that Court and the Magistrate should decline to 
take cognizance of the dispute — In re Chatterput Singh, 5 Cal. L. R., 

200 : so also when a purchaser under a decree is resisted in getting actual 
possession of the property bought, the Magistrate should not interfere but 
should refer the purchaser to the Court. — Pryag Singh, 6 Cal. L. R., 

206. 

Tho fact that proceedings under the Bengal Land Registration 
Act are pending should make a Magistrate ex tremel}’^ careful not to make 
any order under S. 145, unless he is quite satisfied of the existence of a 
bond fide dispute, and that a breach of the peace is imminent. As the 
Magistrate knew that those proceedings only awaited formal comple- 
tion, he should not have proceeded under S. 145. If he thought that 
a breach of the peace was imminent, he should have bound down the 
principal parties to keep the peace. Govind Chunder Moitro, I. L. R., 

6 Cal., 835 : (S. C.) 8 Cal. L. R , 217. 

Evidence in cases under S. 145 should be recorded as in warrant 
cases in the manner prescribed by S 356. 

A Magistrate is bound to examine any witnesses who are tendered 
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Ch. XII. by the parties in support of the respective claims to possession of tho 
land in dispute. — G Mad., iv, App., Pro., Nov. 28, 1870. 

S. 14*5. B. 350 enables a Magistrate to act on e\iidence recorded by 

his prcdeces.sor in office as proceedings under S. 146 are an injury as 
defined by S. 4 (c). 

When a person has been forcibly dispossessed of immoveable 
property, he can either bring a charge of a criminal offence and on 
conviction of his adversary he can obtain an order from the Court to 
be restored to the possession of that property (S. 522) ; or if he has been 
dispossessed without his consent and without due course of law he can 
institute a summary suit in a Civil Court within six months of the 
dispossession. Specific Relief Act, I of 1877, S. 9. 

There must be some evidence from which the Magistrate may 
reasonably and fairly draw the conclusion of fact necessary in the case, 
and not merely on grounds derived from his own moral consciousness. 
Mad. H. Ct., May 15, 1869. Weir, 313. 

The lands should be sufficiently identified in the order for posses- 
sion, otherwise the order will be inoperative and only lead to injurious 
consequences. In re Sewarut Tevvary, Cal. H. Ct., April 5, 1879. 

The possession which a Magistrate is to find and support, is posses- 
sion at the time of the institution of the proceedings and not posses.sion 
at the time of his passing final orders in the matter. Pritliiram Chowdhry 
Rai Bahadoor, 20 W. R , 51. If it should appear that any person has 
been turned out of possession and has submitted to the ouster and the other 
party whether rightly or vvronglj^ is in peaceable possession he should be 
^ retained in possession. But the mere fact of seizure and occupation of 
land while complaints are being made to the Police and proceedings are 
being held by the Criminal Courts cannot be said to be such peaceful pos- 
session as the Magistrate is bound to look to and maintain. A man cannot 
give himself a title to the aid of the Magistrate by his own wrong 
doing, except so far as it can be said to have been acquiesced in and to 
have gained for him the position of a peaceful occupant. In re Bunwaree 
Misser, I Cal L. R., 136. A party who has been forcibly dispossessed 
has, as has already been pointed out, his remedy in the Criminal Court* 
on conviction of the person who has dispossessed him (S. 522) and in the 
Civil Courts under S. 9 Specific Relief Act, I of 1877, S. 72) but it ia 
doubtful whether the Magistrate under S. 145 can look to the manner 
in which possession existing at the time of those proceedings was ac- 
quired. 

Although a Magistrate cannot decide a matter under S. 145 on 
evidence of title, he may use such evidence merely to guide and assist his 
mind in coming to a decision on the question of possession. Evidence 
of title may supplement direct evidence of possession, but it cannot, 
standing alone, be proof of possession. If there is substantial evidence 
of possession or a conflict of evidence on that point, a Magistrate is 
justified at looking at the evidence of title in combination with evidence 
of possession. In re Kali Krishto Thakur, 8 Cal. L. R., 245 ; (S. 0.) 

I. L. R., 7Cal., 46. 

It will be observed that S. 145 enables certain Magistrates to interfere 
when they are “ satisfied that a dispute likely to induce a breach of the 
peace exists concerning any tangible immoveable property or the hounds 
aries of any land'' In the North-Western Provinces of Bengal, this 
provision regarding boundary disputes will be almost inoperative, since ' 
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Act I, 1847, S. 6, declares that Magistrates are prohibited from taking Ch. XII, 

cognizance of boundary disputes of the nature therein provided for ; but it 

further enacts that whenever any Magistrate has reason to apprehend S. 146. 
any breach of the peace in consequence of a disputed boundary, he shall 
certify the circumstance to the Collector of Land Kevenue, who shall 
be bound immediately to mark off the boundary in the manner indicated 
by that Act, and to uphold the possession of the parties according to the 
demarcation. 

It should be noted that S. 535 of the Code of 1872 declared that 
no order under S. 630 of that Code (now re-enacted in S. 145) shall affect 
the power of a Collector or a person exercising the powers of a Collector 
or of a Kevenue Court. S. 535 has not expressly been re-enacted but 
S. 1, para. 2 of this Code declares that in the absence of any specific pro- 
visions to the contrary nothing contained in this Code shall affect any 
special or local law or any special jurisdiction or power conferred by any 
law now in force, so that the powers of a Collector arc saved and cannot be 
interfered with. 

An order under S. 145 declares that a certain person shall be enti- 
tled to retain possession of the particular immoveable property until 
evicted in due course by law. A suit to set it aside brought by a person 
bound by an order under S, 145 must be brought within three years 
from the date of the passing of the final order in the case. Limitation 
Act (XV of 1877) Sell. II, Art. 47. 

146 . If the Magistrate deeides that none of the 
Power to attach Bubject pavties is then in such possession, 
of dispute. or is iinable to satisfy liimsclf as to 

which of them is then in such possession, of the subject 
of dispute, he may attach it until a competent Civil 
Court has determined the rights of the parties thereto, 
or the person entitled to possession thereof. 

(S. 631.) 

Sch. V, No. 23 gives the form of a warrant of attachment under 
this section. 

If a Magistrate not being empowered by law in that behalf passes 
any order under this chapter his proceedings are void. S. 530 (;). 

It is only when after instituting a proceeding under S. 145, and 
taking evidence a Magistrate finds that neither party is in possession or 
that he is unable to satisfy himself as to which of them is in possession 
of the subject of dispute that he can attach the immoveable property. 

Kam Sounder Debce, 1 Cal. L. 11., 86 ; In the matter of Leelanund 
Singh, 1 Cal. L. K., 273 ; Mad., H. Ct. Pro., Nov. 28, 1870, Weir, 318. 

A Magistrate, after notices issued under S. 145 to two parties, 
finding himself unable to determine who was in possession, attached the 
property in dispute under S. 146. On this, a third party represented 
that he, as landlord, bad taken possession on the death of the person 
to whom it had been leased. The Magistrate observed that the death 
of a holder of a tenure which was not transferable does not necessarily 
imply assumption of possession by the landlord, and he apparently 
^ inferred that the landloixl’s possession was without colour of law, for he 
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held that the attachment under S. 140 signified that the GoTernment 
had^ stepped into the position of the late owner, as trustee, and wag 
bound to pay rent Tor the tenure. The High Couft held that it was the 
duty of the Magistrate to have withdrawn his order under S. 146, 
if he found that the landlord was actually in possession of the land, and 
that order was set aside. — Joy Kissen Mookerjea, 24 W. R., 40.:^ 

147 . Whenever any such Magistrate is satisfied 
Disputes oonoeming as aforesaid that a dispute likely to 
easements, &o. causc a hi’cach of the peace exists 

concerning the right to do or prevent the doing of any- 
thing in or upon any tangible immoveable property 
situate within the local limits of his jurisdiction, he 
may inquire into the matter ; and may, if it appears to 
him that such right exists, make an order permitting 
such thing to he done, or directing that such thing 
shall not he done, as the case may he, until the person 
objecting to such thing being done or claiming that 
such thing may be done obtains the decision of a com- 
petent Civil Court adjudging him to he entitled to pre- 
vent the doing of, or to do, such thing, as the case 
may be : 

Provided that no order shall he passed under this 
section permitting the doing of anything whore the 
right to do such tliins: is exercisable at .all times of the 
year, unless such riglit has been exercised within three 
months next before the institution of the inquiry ; or, 
where the right is exercisable only at particular seasons 
unless the right has been exercised during the season 
next before such institution. 

(S. 532.) 

Sch. V, No. 24 contains a form of order under S. 147, prohibiting 
the doing of anything on land or water. 

If any Magistrate not being duly empowered by law on that behalf 
passes an order under S. 147 his proceedings are void. S. 5fS0 (j.) 

S. 147 professes generally to re-enact S. 532 of the Code of 1873 
the terms of which are in more familiar language and describe the 
dispute to be “ concerning the right of use of any land or water or 
any right of way.” These terms have been used by the Legislature 
since Act IV of 1840 but are now replaced by language which may not 
generally be intelligible. The law, however, has been altered in that, 
proceedings under S. 147 cannot be taken unless the Magistrate is 
satisfied that a dispute likely to cause a breach of the peace exists where- 
as the exi.stence of a dispute was sufficient under the now repealed law 
which reproduced the law since 1840. This alteration will prevent 
Magistrates trying whether a right of way made the subject of an order 
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under S. 133 is public or private on objection raised that it is private. 
See in the matter of Chondronath Sen, I. L. H., 5 Cal., 875, (S*. C.) 
5 Cal., L. K., 579;'lioy Omesh Chunder Sen, 21 W. R., 67 ; Weir, 
304, 305. 

The alteration of the language at the end of this section is also 
important. S. 532 concluded thus — “ unless such right has been exercised 
during the last of such seasons before the complaint” whereas S. 147 
provides, “ unless the right has been so exercised during the season next 
before such institution.” It not unfrequently happens that a right is 
not exercised annually but during exceptional seasons ; such cases would 
no longer be cognizable under S. 147. 

A dispute regarding the obstruction of a drain into which the 
sewage of certain premises fell is not a matter to be adjudicated under 
S. 147. — Troylokhyonath Bose, 5 W. E., 58. 

Because a person has another means of ingress, and egress, a Magis- 
trate should not order that he should not make use of one passing 
through another person’s land. A Magistrate is bound to inquire into 
and decide when tlni latter road was oj)en to use in the manner specified 
in S. 147. — Troylokhyanath Sircar, 2 W. E., 64. 

A right of way, or a right to the flow of water across the land of 
another, is a right of use of land within the meaning of S. 147. — Mad. 

H. Ct., ¥eh. 18, 21, 1867, Weir, 304, 305 ; June 1, lS68, Weir, 318. 
Because some of the parties sot up the right to use at all times would 
not preclude a Magistrate from finding that they had the lesser right to 
use in the way at i)articular seasons. The jurisdiction given by 8 147 
to decide for a time the right to enjoyment of property should not be 
exercised excejjt on clear and satisfactory proof. Where the only 
evidence is user, it should be such as to show satisfactorily acts of 
enjoyment exercised as a matter of right and permitted uninterruptedly 
for some considerable length of time. — 4 Mad., xxiv, App , Pro., Jan. 
4, 1869. (S. C.), Weir, 319. 

8. 147 does not enable a Magistrate to pass a purely declaratory 
order. It enables him to prevent arbitrary interruptions by any person 
of rights actually enjoyed, which have been exercised by the public or a 
person or class of persons. In the matter of the Maharaja of Burdwan, 

I. L. E., 5 Cal., 194 : (8. C.) 4 Cal , L. E., 324. 


148 . Whenever a local inquiiy is necessary for 
the purposes of this chapter, any 
Local inquiry- District Magistrate or Sub-division- 

al Magistrate may depute any Magistrate subordinate 
to him to make the inquiry, and may fui*nish him with 
such written instructions consistent with the law for the 
time being in force as may seem necessary for his guid- 
ance, and may declare by whom the whole or any part 
of the necessary expenses of the inquiry shall he paid. 

The report of the persons so deputed may be read 
as evidence in the case. 

• ■ 20 


Ch. XII. 
S. 148. , 



154 CODE OF CRIMINAI TROCEDUM. . 


Ch. XIII. 
Sa. 149, 150. 


■When any costs hare been incurred by any party 
’ to a proceeding under tbis chapter 

Orderastoocts. for witnesses’ or pleaders’ fees, ot 

both, the Magistrate passing a decision under section 
146, section 146 or section 147 may direct by whom 
such costs shall be paid, whether hy such party or by 
any other party to the proceeding, and whether in whole 
or in part or proportion. All costs so directed to be 
paid may be recovered as if they were fines. 

(S. 633'.) 


A local inquiry under this chapter can be held only by a Magistrate 
and his report under S. 148 is evidence in the case. 

"When an inquiry under S. 148 is instituted, it becomes part of the 
proceedings in the case, and the party affected by it is entitled to be 
acquainted with the results of it and to hdve an opportunity of rebut- 
ting the deputed Magistrate’s report, if he thinks necessary to do so.— 
Meer Dhunnoo, 21 'V\^ 11., 25. 

The last para, regarding the payment of costs is new. Ss. 386,387 
provide for the realisation of fines. 


CHAPTER XIII. 

Preventive Action of the Police 

149. Every Police-officer may interpose for the 
Police to prevent cog- purpose of preventing, and shall to 

nizabie offences. the bcst of his ability prevent, the 

commission of any cognizable offence. 

(S. 95.) 

This duty may he performed without reference to local jurisdiction, 
and if otherwise unable to prevent the offence, the Police officer may 
arrest the offender (S, 151). His further action should be regulated by 
S. 60. An officer in charge of a Police station can proceed to investigate 
into such offences only when they have been committed within the 
limits of such station (except under any of the special circumstances 
stated in Ss. 179 — 188. See S. 156). He should, however, when a 
complaint is made to him, reduce such to writing and enter the substance 
thereof in the diary whether the occurrence which is the subject of the 
complaint or information took place witbin his jurisdiction or not.— 
Bengal Police Circular. 

150. Every Police-officer receiving information 
infom.«on of design of a dosign to Commit any cogniz- 

to oommit suoii ofTeuoes. able offence shall communicate such 
information to the Police-officer to whom he is siibor# 



PJIEVENTIVE ACTION OF POLICE. 


165 


dinate, and to any other officer whose duty it is to pre- Oh. Xiii. 
vent or take cogpizance of the commission of any i^uch 
offence. 

(S. 96.) 


Ss. 151 
—153. 


151 . A Police-officer knowing of a design to com- 
Arrest to prevent such “lit ^“7 Cognizable offencc may 
ofitooe- arrest, without orders from a Ma- 

gistrate and without a warrant, the person so designing, 
if it appears to such officer that the commission of the 
offence cannot be otherwise prevented. 

(S. 97.) 


162. A Police-officer may of his own authority 
Prevention of injury to mtcrpose to prevent any injury 
public property. attempted to he committed in his 

view to any public property, moveable or immoveable, 
or the removal or injury of any public land-mark, or 
buoy or other mark used for navigation. 

(S. 98, para. 1.) 

These acts are punishable under Ss. 4d0 — 434, Penal Code. If 
such injury or removal be done in opposition to the Police officer, 
he can, under S. 54, cl, v, arrest the offender, but for all the offences 
mentioned except for that punishable under S. 434, Penal Code, the 
offender can be arrested without a warrant, so that if any of these acts 
be committed in the sight of the Police officer, he can immediately 
arrest the perpetrator, otherwise he should proceed under S, 24, Act V 
ol .1861, 


153 . Any officer in charge of a Police-station 
Inspeotiou of weighte “lay. without a warrant, enter any 
and measures. place witliin the limits of such 

station for the purpose of inspecting or searching for 
any weights or measures, or instruments for weighing, 
used or kept therein, whenever he has reason to believe 
that there are in such place any weights, measures or 
instruments for weighing which are false. 

If he finds in such place any weights, measures or 
instruments for weighing which are false, he may seize 
the same, and shall forthwith give information of such 
seizure to a- Magistrate having jurisdiction. 

(S. 381.) 
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Ch. XIV. 
S. 154). 


PART V. 

INFORMATION TO THE POLICE AND THEIR 
POWERS TO INVESTIOATE. 


CHAPTEU XIV. 

• 

. Police officers superior in rank to officers in charge of a Police 
station' may exercise the same powers, throughout the local area to 
which they are appointed, as may be exercised by officers in charge of 
Police stations within the limits of their respective stations. S. 550. 

154 . Every information relating to the commis- 
information in cogui- sion ol a cognizahle offence, if 
sable cases. given orally to an officer in charge 

of a Police-station, shall be reduced to Avriting hy him 
or under his direction, and he I'cad over to the infoi*- 
mant ; and every such information, whether given in 
writing or reduced to Avriting as aforesaid, shall be 
signed hy the person giving it, and the substance tliore* 
of shall be entered in a book to be kept by such bfficer 
in such form as the Local Government may prescribe 
in tliis behalf. 

(S. 112.) 

An information to a Police officer should not bo made on oath. If 
it is false, it cannot, therefore, he made the subject of a charge under 
S. 193, Penal Code, but it might come under S. 182 or 211 — Cfilcutta 
Sudder Court, 324-, 18G2. See also Subbana Gaundan, 1 Mad., 30 ; 
Bonomalce Sahai, 5 W. Ji , 32. 

The complaint or information reduced to writing forms part of the 
first information report. The diary in which the substance of the com- 
plaint is to be entered is the station diary kept under 8. 44*, Act V. 
1861. 

Any Criminal Court may send for Police diaries of a case under 
inquiry or trial in such Court, and may use such diaries to aid it on 
such inquiry or trial, but neither the accused nor his agents shall be 
entitled to call for them nor shall have they be entitled to see them 
merely because they are referred to by the Court, but if they are used 
by the Police officer to refresh his memory, or if the Court uses them 
for the purpose of contradicting such Police officer the provisions of the 
Indian Evidence Act, 1872, Sections 145, 16, shall apply. S. 172. 

The wilful giving false information with intent to cause a public 
servant to use his lawful power to the injury of another person is an 
ofi^ence punishable under 8. 182, Penal Code. 
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If the person giving the information shall refuse to sign the state- Ch. XIV, 

ment made by him, when required to sign that statement by the Police 

officer, he shall be pifnished with simple imprisonment which may extend S. 155. 
to three months, or with fine which may extend to five hundred Kupees 
or with both. S. 180, Penal Code. 

The following form of a first-information report has been prescribed 
for the Bengal Police. 

The Jirst information of a cognizable crime rej^orted at Folice Station 
Suhdistrict . under Section 154i of 

the Criminal Frocedure Code. 


1 

2 

3 

4 

5 

• 6‘ 

Date and hour 
of receipt at 
Police station 
of first 
information. 

Name of 
informant and 
parties 
concerned. 

Crime report- 
ed, and value 
and details 
of property 
stolen. 

Date of oc- 
currence of 
the crime. 

Place of oc- 
currence, di- 
rection and 
distance from 
Police station. 

Steps taken 
by officer 
in charge 
of station. 








155. When information is given to an officer in 
Information non- charge of a Policc- station of the 
cognizable oases Commission within the limits of 

such station of a non-cognizablc offence, he shall enter 
in a hook to be kept as aforesaid the substance of such 
information and refer the infoi’mant to the Magistrate. 

No Police-officer shall investigate a non-cognizablo 
Investigation into non- casc without the Order of a Magis- 
cognizable oases. trato of the first or sccond class 

having power to try such casc or commit the same for 
trial, or of a Presidency Magistrate. 

• Any Police-officer receiving such order may exer- 
cise the same powers in respect of the investigation 
(except the power to arrest without warrant) as an 
officer in charge of a Police-station may exercise in a 
cognizable case. 

(Ss. 110, 113.) 

If a Magistrate - not empowered by law erroneously in good faith 
orders a Police officer under S. 155 to investigate a non-cognizable case 
the-proceedinga shall not be set aside merely on the ground of his not 
• being so empowered, S. 529 (Jb). 
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Ch. XIV. A complaint to the Police, or to heads of villages or the village 

Police, in Madras or Bombay, if presented by written petition, may 

Ss. 166, 157. be on plain paper. — Act VII, 1870. S. 19, CL xvi. When petty 
complaints are made to a Police station, the usual first- information- 
report should be submitted with a remark to the effect that no in- 
quiry has been made. The number of these cases will be noted in the 
column of remarks attached to the District Monthly Return of Crime. 
In these cases no final report need be sent. They should be entered on 
its monthly return as true cases in which no person charged and no 
arrest is made. — Ben. Pol. Cir. 38, 1867 ; 4, 1868. 

Investigation includes all proceedings under this Code for the col- 
lection of evidence conducted by the Police or by any other person other 
than a Magistrate or a Police ofiicer who is authorized by the Magis- 
trate on- that behalf. S. 4 (ft). 

A Police ofiicer can arrest a person for a non -cognizable offence 
only when it is committed in his presence by a person who refuses to 
give his name and residence or gives a name and residence which the 
Police ofiicer has reason to believe is false. S. 57. 

156. Any oflELcer in charge of a Police-station 
Investigation into ooK- may, without the Order of a Ma- 
nizabie oases. gistrate, investigate any cognizable 

case which a Court having jurisdiction over the local 
area within the limits of such station would have power 
to inquire into or try under the provisions of Chapter 
XV relating to the place of injury or trial. 

No proceeding of a Police-officer in any such case 
shall at any stage be called in question on the ground 
that the case was one which such officer was not em- 
powered under this section to investigate. 

(Ss. 109, 114.) 

Thus, an officer in charge of a Police station within whose local 
jurisdiction a person is who has been charged with being a thief, or with 
being a thug and committing murder, or with dacoity, or with dacoity 
with murder, or with having belonged to a gang of dacoits, or with 
having escaped from custody, may investigate the offence although it may 
have been committed beyond the local jurisdiction. S. 181. So also 
with regard to a theft, if any of the property stolen was possessed by 
the thief, or by any person who received or retained it knowing^ or 
having reason to believe it to be stolen, within his local jurisdiction, 
(S. 181), or when the place of the commission of the cognizable offence 
is doubtful or it has been committed partly in bis and partly in another 
local jurisdiction (S. 182) : or the cognizable offence has been commit- 
ted in the course of performing a journey or voyage, and the offender or 
the person against whom, or the thing in respect of which, that offence 
was committed passed through or into his local jurisdiction in the course 
of that journey or voyage. S. 183. 

167. If, from information received or otherwise, 
Prooedure where oognl- officer iu charge of a Police- 
sable offense auepeoted. station has reason to suspect the ’ 
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commission of an ofPence which he is empowered under 
section 166 to investigate, he shall forthwith send a 
report of the same to a Magistrate empowered to take 
cognizance of such offence upon a police report, and 
shall proceed in person, or shall depute one of his sub- 
ordinate officers to proceed, to the spot to investigate 
the facts and circumstances of the case and to take 
such measures as may he necessary for the discovery 
and arrest of the offender : 

Provided as follows : — 


{a) when any information as to the commission’ of 
Where looei inrestiga- any sucli offcncc is givcn against 
tion dispensed with. any pcrson by name and the case 
is not of a serious nature, the officer in charge of a 
Police-station need not proceed in person or depute a 
subordinate officer to make an investigation on the 
spot : 

(6) if it appear to the officer in charge of a Police- 
Where Poiioe-offloer in station that there is no sufficient 
eharge sees no suffloient ground for entering on an investi- 
ground for investigation, gation, he shall not investigate the 

case. 


In each of the cases mentioned in elauses (a) and 
(i), t^e officer in charge of the Police-station shall state 
in his said report his reasons for not fully complying 
with the requirements of the first paragraph of tliis 
section. 

(Ss. 114, 116, 117.) 

** Magistrate empowered to take cognizance of such offence upon 
a Police report.** This would be anj Presidency Magistrate, District 
Magistrate, Sub-divisional Magistrate and any other Magistrate specially 
empowered in that behalf by the local Government or by the District 
Magistrate. S. 191. 

S. 157 of the Code of Criminal Procedure requires that immediate 
intimation of every complaint or information preferred to an officer in 
charge of a Police-station of the commission of* a cognizable offence be 
sent to the Magistrate having jurisdiction. The object of this provision 
is obvious, and it involves more than a mere technical compliance with 
the law. The Magistrate is primarily responsible for the condition of 
the District as regards repressible crime, and he is not at liberty to divest 
himself of that responsibility or to* relax that supervision over crime 
which the law intends that he should exercise. It is his duty to know 
and consider each cognizable case as soon after its occurrence as possible. 
He should not rest content with reading the challan when the case comes 


Ch. XIV. 
S. 167. 
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Ch. XIV, up for trial, but be should watcli the various steps taken by the Police 
and ^dvise them in all cases whenever it may be necessary. 

Ss, 158, 159. Moreover, it is for the Magistrate, by the continuous study of 
diaries, to acquaint himself with what is going on of the salient and 
special kind referred to in the Code as matters for his attention and 
possible interference. ‘It is for the Police to keep the Magistrate 
constantly informed of them. — Pani. Ct. Cir., x. 171, 26th May, 1869. 
Smyth, p. 83. 

S. 159 declares how a Magistrate shall proceed on receipt of such 
a report. 

158. Every report sent to a Magistrate under sec- 
Eeports under section tion 157 sliall, if the* LoCal Go- 

167 how- submitted. vcmnieiit SO dirccts, be submitted 

througli such superior ollicer of police as the Local 
Government, by general or special order, appoints in 
that behalf. 

Such superior officer may give such instructions 
to the officer in charge of the Policcvstation as be thinks 
fit, and shall, after recording such instructions on such 
report, transmit the same without delay to the Magis- 
trate. 

(S. 117.) 

159. Sucli Magistrate, on receiving such report, 

Power to hold investiga- may, if lic tliiiiks fit, at once pro- 
tion or preliminary in- cced, ov depute any Magistrate 

subordinate to him to proceed, to 
hold an investigation or preJiminary iuquiry into, or 
otherwise to dispose of, the case in manner provided in 
this Code. 

(S. 115.) 

If a Magistrate acting under S. 159 proceeds to hold the inquiry 
regarding the commission of an offence, and subsequently tries tlie case, 
it is most important that he should bear iu mind the observations of the 
Calcutta High Court (per Phear, J.) in the case of Ilurro Cbunder Pal 
and others (20 W. R., 76) to the following effect; 

‘‘The Deputy Magistrate states: ‘ In this, as in that case, I was 
the chief actor and investigator. I have in this, as in that, to separate, 
and so far as in me lies to banish from the record, and if it were 
possible, from my own recollection facts which I have seen and known, 
and confine myself strictly to the evidence on the record. In fact, I 
have to do that most difficult of all things— to, as it were, change my 
identity, and speak, write, and think, not in the first, but third person.' 

“What was the particular obligation under which the Deputy 
Magistrate supposed himself to have laboured, and which constrained 
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him to ‘change,’ as he says, ‘his identity,’ it is perhaps difficult to Ch. XIV. 

understand. It has been held by this Court, and is accordant with* the 

general principles w*hich govern the conduct of an English Court of S. 160. 

Criminal Justice, that while a person is not necessarily disqualified from 

presiding as a Judge or acting as a juryman upon an inquiry into or 

investigation of facts, because he may have been himself a witness of 

some of the facts which are the subject of the inquiry or investigation, 

if be does do so, he, so far from being under any such obligation as that 

which the Deputy Magistrate seems to have referred to, is bound to 

state to the prisoner or other person concerned, or to make known to 

him, so far as he can, what are the facts which he himself observed, to 

which he himself can bear testimony. And, moreover, the prisoner, 

who is being tried by a Judge in this situation, has a right, if he thinks 

it desirable, to cross-examine the Judge, who, under these circumstances, 

and to this extent, must be viewed as a witness, and his evidence should 

be recorded. It is quite erroneous, in our opinion, to suppose, on the 

contrary, as the Deputy Magistrate appears to have supposed, that he 

was bound to keep out of sight altogether the part which he had 

played in the matter and to pretend (we cannot use any other word 

than that) that he knew nothing about the facts excepting so much as 

the witnesses told him in Court It is always dangerous for any man 

in whose right conduct others are concerned to set up and endeavour to 

carry out a fiction such as this. It is most specially dangerous for a 

Judge, who is under the grave responsibility which attaches to the 

office of a criminal Judge, to attempt anything of the kind. The Deputy 

Magistrate, if he thought it right, as he did, to take upon himself the 

duty of trying the prisoners in this case, ought to have made no 

pretence whatever of any sort ; he ought to have franldy avoided and 

openly stated in his Court all the part which he had taken, and the 

facts which he had observed, and made his own evidence part of the 

record in the case. The awkwardness of a criminal Judge being the 

principal witness in the case which he has to try, is no doubt nmst 

apparent ; this, however, is a reason for his declining to try the case, 

not for his endeavouring to assume an unreal character.” 

The proceedings, if held by a Magistrate, would not be an investi- 
gation within the terms of the definition given in S. 4 (ft) but would be 
an inquiry (c) or a trial. The nature of the proceedings held by 
a subordinate Magistrate would apparently depend on the terms of the 
order passed by the Magistrate who received the Police report. 

160 . Any Police-officer making an investigation 
Pouc-offloer's power Under tliis chapter may, by order 
to require attendance of in Writing, require the attendance 
witnesses. before himself of any person being 

within the limits of his own dr any adjoining station 
who, from the information given or otherwise, appears 
to be acquainted with the circumstances of the case ; 
and such person shall attend as so required. 

(S. 118.) , 


21 
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Ch. XIV. The persons so ordered to attend are bound to attend to the order ; 

but 'in no case, can a Police-officer compel a witness by force to attend 

Ss. 161,162. before him. — Behari Singh, 7 W. R., 3. 

Disobedience should be reported to the Magistrate, by whom it is 
punishable under S. 174, Penal Code. — Ben Pol. Cir., 19, 1867. 

Police officers, when causing the attendance of Railway employees, 
must send immediate information to the Head of the Department under 
whom such persons are serving. — Den. Govt., 6355, November 13, 
18G5. Probably in such cases the rule laid down in the proviso to 
S. 72 would be followed. 

161 . Any Police-officer making an investigation 
Examination of wit- undcr tliis cliaptcr may examine 

nesses by police. Orally any pei’son supposed to be 

acquainted with the facts and circumstances of the case, 
and may reduce into writing any statement made hy the 
person so examined. 

Such person shall he hound to answer truly all 
questions relating to such case put to him hy such 
officer, other than questions the answers to which would 
have a tendency to expose him to a criminal charge or 
to a penalty or forfeiture. 

(Ss. 118, 119, 121.) 

The person who gives information of a cognizable offence at the 
Police-station is bound to sign bis statement when reduced to writing 
(S. 154), but no other statement if reduced to writing shall be signed 
by the person making it (S. 162). An examination by a Police officer 
would not be on oath or affirmation. 

S. 161 declares that any person examined by a Police officer making 
an investigation shall be hound to answer truly all questions relating to 
the case put to him other than questions likely to criminate himself. 
If therefore be answers falsely he commits the offence of intentionally 
giving false evidence as defined in S. 191, Penal Code This is an 
amendment of the previously existing law under which it was lield that 
it was not obligatory on a person under examination by a Police officer 
to tell the truth. See In re Karim Khan, 8 Cal. L. R., 300. 

162 . No statement, other than a dying declara- 
stat6iD6nts to polico not tiou, made hy ^lUy person to a 

to be signed or admitted Police-officer in the course of an 
inevidenoe. investigation Under this chapter 

shall, if reduced to writing, ho signed hy the person 
making it, or he used as evidence against the accused. 

Nothing in this section shall h^deemed to affect 
the provisions of section 27 of the Indian Evidence 
Act, 1872. 

(Ss. 119, para. 3; 8. 121.) 
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The information on which the investigation proceeded must be Ch. XIV. 

reduced to writing and signed by the person giving it (S. 154)^ and 

a dying declaration made to a Police-officer in the course of an investi- S. 162- 
gation if reduced to writing should also be signed by the declarant 
whenever possible (S. 162), but no other statement made to a Police 
officer, if reduced to writing, sliall be signed by the person making it. 

If any such statements are reduced to writing they are regarded as 
private memoranda to aid the Police in the cause of the investigation, 
but though such a statement may not be used against the accused, it 
may be used against him should he be charged with having intentionally 
given false evidence (see note to S. 161). The investigating Polico- 
officer when under examination as a witness may moreover refer to any 
such statement for the purpose of refreshing his memory (S. 159 
Evidence Act) in which case the statement must be produced and slibvvn 
to the adverse party if he requires it, and may be made the subject of 
cross-examination (S. 161). But such statement in writing could not be 
used to contradict any witness who made it to a Police officer (S. 157) 
because that would be using it as evidence against the accused. 

Wliere a witness before a Court contradicts bis statements previously 
made to the Police, the accused is entitled to cross-examine him with 
respect to Ids former statements: if be denies it, be may be bo con- 
tradicted : and one of the ways in which he may be contradicted is by 
calling the Police officer before whom be made that statement who may, 
refresh his memory from his diary (or any statement of the witness reduc- * 
ed by the Police officer to writing.) But the prisojjer has no right to insist 
that the Diary (or such statement) not in Court shall be sent for, or, if 
it be in Court, that it shall be referred to for the purpose of refreshing 
the memory of the Police officer A witness cannot be compelled to^ 
refresh his memory from any document, unless it is in the possession 
of the party who desires to jmt it to the witness, or is, at least, such as ^ 
he can insist on having produced. In re Kali Churn Chumari, 10 Cal. 

L. R , 51 ; (S. C.) I, L. R , 8 Cal. 156. 

But when a statement is not reduced to writing, it is not inad- 
missible as evidence since the law does not profess to provide for such a 
case. The Police officer may therefore be questioned as to such statement 
by the pleader for the defence, as also any other person who may have 
heard it made And even when it is reduced to writing the law does 
not say that the Police officer or such other person shall not bo liable to 
be questioned regarding it, or bound to state the truth when so ques- 
tioned, but that the statement so reduced to writing shall not be used 
as evidence against the accused. Consequently the Police officer and| 
such other person, if any, continue as liable to bo questioned with^ 
regard to such statement as they were before the enactment of the^ 
prohibition, and may make use of such writing to refresh their ine^ 

mories , . , , This is not inconsistent with S. 91 of the 

Evidence Act as the statement made to the Police officer is not a matter 
required by law to be “ reduced to the form of a document,^’ so as, under 
that section to exclude out evidejice thereof from the niouth of 
the Police ‘officer, or such other person. Uttamchand Kapurchand, 11 
Bomb., 120. 

A dying declaration must be taken in the presence of the accused 
person to be admissible as evidence ; if not so taken it must be proved 
*in the ordinary way by some one who. heard it modoi and the writing 
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Ch. XIV. may bs used for the purpose of refreshing the witness’s memory. — 
Samiruddin, I. L. R., 8 Cal , 211. 

S. 163. S. 27 of the Evidence Act declares that when any fact is deposed to 

as discovered in consequence of information received from a person 
accused of any offence, in the custody of a Police officer, so much of 
such information, whether it amounts to confession or not, as relates 
distinctly to the fact thereby discovered, may be proved. 

163 . No Police-officer or person in authority shall 
No inducement to bo offcr Or make, or caiisc to hc offcrcd 
offered. Or made, any such inducement, 

threat or promise as is mentioned in the Indian Evidence 
Act, 1872, section 24. 

But no Police-officer or other person shall prevent, 
by any caution or otherwise, any person from making 
in the course of any investigation under this chapter 
any statement which he may be disposed to make of his 
own free will. 

(Ss. 120, 184.) 

The following sections of the Evidence Act (I, 1872), are of impor- 
tance in connection with this section ; 

21. A confession made by an accused person is irrelevant in a 
criminal proceeding, if the making of the confession appears to the 
Court to have been caused by any inducement, threat or promise having 
reference to the charge against the accused person, proceeding from a 
person in authority and sufficient, in the opinion of the Court, to givo 
the accused person grounds, which would appear to him reasonable, 
for supposing that by making it he would gam any advantage or avoid 
any evil of a temporal nature in reference to the proceedings against 
him. 

25. No confession made to a Police officer shall be proved as 
against a person accused of any offence. 

26. No confession made by any person whilst he is in the custody 
of a Police-officer, unless it be made in the immediate presence of a 
Magistrate, shall be jiroved as against such person. 

27. Provided that, when any fact is deposed to as discovered in 
consequence of information received from a person accused of any 
offence, in the custody of a Police officer, so much of such information 
whether it amounts to a confession or not, as relates distinctly to the 
fact thereby discovered, may be proved. 

28. If such a confession as is referred to in section twenty-four is 
made after the impression caused by any such inducement, threat or 
promise has, in the opinion of the Court, been fully removed, it is 
relevant. 

29. If such a confession is otherwise relevant, it does not become 
irrelevant merely beause it was made under a promise of secrecy, or 
in consequence of a deception practised on the accused person for the 
purpose of obtaining it, or when he was drunk, or because it was made 
in answer to questions which he need not have answered, whatever ,may 
have been the form of those questions, or because he was not warned • 
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that he was not bound to make such confession, and that evidence of Ch. XIV. 
it might be given against him. 

The High Couvt has held that the mere standing by of a Magis- S. 163. 
trato when confessions are being made to and recorded by the Police for 
their own use, will not make those confessions evidence, for S. 26 refers 
to cases where the Magistrate is himself conducting the investigation, 
and then, although the prisoner may be in the custody of the Police at 
the time, such prisoner, making a confession, is liable to have that con- 
fession used against him. — Domun Kahar, 12 W. R., 82. 

Obtaining a disclosure or confession, by hurt, grievous hurt or 
criminal intimidation is punishable under Ss. 330, 331, 506, Penal Code. 

In all cases where the Police are accused of extorting confessions or 
maltreating persons arrested, the District Superintendent will immedi- 
ately proceed to the spot and thoroughly investigate the matter, report- 
ing the circumstances fully, not only to the District Magistrate,’ but to 
the Inspector-General of Police and the Deputy Inspector-General of 
the Circle. Should it appear that there is any foundation for the 
charge, the Deputy Inspector-General will lose no time in proceeding 
to the District in which the occurrence has taken place, and reporting 
the action of the superior officers of Police in the matter. — Ben. Pol. 

Cir., 60, 1865. 

In the case of Dhurmo Dutt Ojha (8 W. li , 13,) it appeared that 
the prisoners confessed on being told by the Police officer that he would 
get tliem released if they told the truth. The Calcutta High Court 
severely condemned such conduct as highly improper and illegal, holding 
tliat no part of the Police officer’s evidence as to the discovery of facts in 
consequence of the confessions was legally admissible. Sec also Bechoo 
Manjee, 9 W. R., 16. 

The following judgment of the Calcutta High Court states the 
the law regarding the admissibility of statements made to the Police— 

(Nobodeep Chunder Ghosariiee and another, 1 B. L. li., 15, Original 
Side, Criminal.') 

“ Peacock, C. J. — Upon the questions argued before us I entertain 
no doubt. 

“ The first relates to the answer given to the Police constable when 
he arrested the prisoner. The answer did not amount to a confession 
of guilt, but was a statement of facts, which, if true, showed that the 
prisoner was innocent. It is not a confession obtained under an induce- 
ment of hope or fear. The only objection to the statement being 
admissible in evidence is, that it was made in answer to a question put 
by the Police officer. 

“ The cases upon this subject in England are conflicting, but the 
later cases seem to show that statements made by a prisoner in answer 
to a question put by a Police-officer are admissible in evidence. In the 
case of R. v. Beriman, 6 Cox, C. C., 388, Erie, C. J., refused to admit 
as evidence an answer given by a prisoner to a question put to him by 
a Magistrate f and a similar ruling by Wilde, C. J , is to be found in 
the case of R v, Petitt, 4 Cox. C. C., 164. But in a later case, the 
Queen v, Cheverton, 2 E. & F., 833, Erie, C. J., admitted as evidence 
against the prisoner a statement which sho had made in answer to ques- 
tions put to her by a Police officer. In that case it appeared that 
Bajeter, the Police officer, had said to the prisoner, ‘you had hotter tell 
all about it, it will save trouble and then put certain questions to the 
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Ch. XIV. prisoner, which she answered. It was held that the answers given ta 

Baxter were inadmissible, because they had been made under the 

S. 163. influence of sometliing in the nature of a threat or inducement. After- 
wards, another Policeman put questions to the prisoner, which she 
answered, and it was objected that those answers were inadmissible, as 
they had been made under the inducement held out by the former 
Police officer. Erie, C. J., after consulting Wigbtman, J., admitted 
the statements made to the second Police officer, holding, as I suppose, 
that the answers were not given in consequence of the inducement held 
out by the first officer. That is a distinct authority that statements 
made by a prisoner in answer to questions put by Police officer are 
admissible ; and it may be remarked that in that case tlie answers were 
held to be admissible, though the prisoner had not been cautioned. 

•‘‘In the case of 11. v. Mick, 3 F. F., 342, it was held by Miller, 
J., that the confession made by a prisoner in answer to a question put 
to him by a Police olficer was admissible. A similar decision will be 
found in 1 Moody, C. C., 27, in which it was held that a confession ob- 
tained without threat or promise from a boy, fourteen years old, by 
questions put to him by a Police officer, in whose custody the boy was 
on a charge of felony, and when the boy had had no food for nearly a 
whole day, was properly received as evidence against him. That was 
held by six J udges to three upon a point reserved. The majority held 
that the confession was rightly received, as no threat or promise had 
been made. 

“ Miller, J., in the case of R. v. Mick, to which I have referred, 
remarked that many Judges would not receive tlie evidence, and that ho 
highly disapproved of the course the Police officer had taken in asking 
questions. 

“ Having these conflicting decisions before us, I should be disposed 
to act upon the decisions given in the case reserved, even if it were not 
borne out by every principle of common sense. If an inducement is 
held out to a prisoner to make a confession, by telling him he will be 
better off if he makes a confession, he may be induced, if he knows that 
circumstances are strong to lead to a presumption of guilt, to make a 
confession, though he is innocent. 

“ There may be reasonable ground against the admission of such a 
confession, though perhaps it would be better to admit it, and to leave 
those who have to determine as to the guilt or innocence of the prisoner 
to judge of the weight which ought to be attached to it. 

“ The object of the Criminal Law is to punish the guilty, for the 
purpose of deterring them and others from committing offences. The 
object of the Law of Procedure, including the Law of Evidence, is, or 
ought to be, that the innocent shall be protected, and the guilty punish- 
ed. I cannot, therefore, at all agree with the remarks of Miller, J., 
and in the expression of Ins disapproval of the conduct of the Police 
officer in asking questions, provided he does not hold out hope or fear 
as an inducement to confess. ^ 

“ Some cases have gone to the extent of saying that a statement is 
not admissible if it is obtained by telling the pri.soner he had better tell 
the truth. For my own part, I cannot see any objection to telling 
every man that be had better tell the truth ; but that is very different 
from telling a man that he had better confess, when you do not know 
whether he is innocent or guilty. * 
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** Though it has been held in some cases that confessions obtained Ch, XIV. 

by asking questions are not admissible, and although law is said t© be 

the perfection of reason, it has been distinctly ruled in England — and S. lG4i. 

I believe without a dissentient voice — that confessions obtained by arti- 
fice or deception are admissible. Therefore, where a confession was ob- 
tained by a person who took an oath that he would never mention wliat 
the prisoner told him, the statement mado when disclosed was held to be 
admissible ; so where it appeared that one of the prisoners had made a 
statement to a constable whilst he was drunk, and it was imputed to 
the constable that had given him liquor to cause him to do so, the 
statement was held to be admissible evidence against the statement npt 
having been made under the inducement of hope or fear. See the 
cases collected in Roscoe on Evidence in Criminal Cases, 47. It is high 
time, I think, that wo should decide according to principles which are 
founded in reason and good sense. I therefore hold that what the 
prisoner said in answer to questions put to him by the Police officer was 
admissible, no threat or deception having been used or any false hope 
held out.’* 

The law in this respect was also discussed by the Bombay High 
Court in the case of Reg. v. Navroji Dadabhai, 9, Bomb. 358 where 
the question of how far a person was “ in authority” over the confes- 
sing person came also under consideration. Sarjent, C J. said : Tho 
test would seem to be, had the person authority to interfere in the mat- 
ter ; and any concern or interest in it would appear to bo sufficient to give 
him that authority as in the Queen v VVarningham (2 Den. C. C. 447 n) 
where Baron Parke held that the wife of one of tho prosecutors and 
concerned in the management of their business was a person in authori- 
ty, and tho rule is so laid down in Archbold’s Criminal Practice. 


Power to record state- 
ment and confessions. 


164 . Any Magistrate not being a Police officer 
may record any statement or con- 
fession made to him in the course 
of an investigation under this chapter, or at any time 
afterwards before the commencement of the inquiry or 
trial. 


Such statements shall be recorded in such of the 
manners hereinafter prescribed for recording evidence 
as is in his opinion best fitted for the circumstances of 
the case. Such confessions shall be recorded and signed 
in the manner provided in section 364, and sliall tlien 
be forwarded to the Magistrate by whom the case is to 
be inquired into or tried. 

No Magistrate shall record any such confession un- 
less, upon questioning the person making it, he has rea- 
son to believe that it was made voluntarily ; and when he 
records any confession he shall make a memorandum at 
the foot of such record to the following effect : — 
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“ I believe that this confession was voluntarily 
made. It was taken in my presence and hearing, and 
was read over to the person making it and admitted hy 
him to he correct, and it contains a full and true account 
of the statement made hy him. 

“ f Signed) A. B., 

“ Magistrate." 

( 8 . 122 .) 


The terms * any Magistrate,’ must be restricted to any. person exer- 
cisirig any of the powers of a Magistrate within the particular place 
where the statement or confession is recorded. Thus a Magistrate 
having jurisdiction in the Suburbs oi Calcutta was held to have no 
jurisdiction to act under S. 16Ji in Calcutta. — Hurribole Chunder Ghose, 
I. L. 11., 1 Cal., 207. 

S. 164 applies to a case in which some Magistrate takes a confession 
and forwards it to the Magistrate by whom the inquiry or trial is held, 
and not to a confession taken by the Mngistrate who is conducting the 
inquiry and examining the witnesses preparatory to commitment. — 
Jetoo and otliers, 23 W. li., 10. The fact that it may afterwards be 
the duty of a Magistrate to hold the inquiry under chapter XVIII, 
does not prevent liim from recording the statement of an accused person 
under S. lOl Homb. 11. Ct. Rem. in Ghavihers^ March 31, 1877. 
It is not because a case is still under Police investigation, and the 
final report has not been sent in, that a confession recorded by a Magis- 
trate must be recorded under S. 164 and not under S. 364. If the 
Magistrate who records such a confession has authority to hold the 
inquiry or trial without anj^ order from a superior Magistrate (S. 102) 
the confession would be .the coininencemont of the inquiry or trial and 
would therefore bo recorded under S. 364 rather than under S. 164. 
Krishno Monee, 6 Cal. L. K., 289 : Anunt Kam Singh and others 
I. L. R., 5 Cal., 954 {Fall Bench). 

The practice of taking prisoners before Magistrates not having 
jurisdiction in the case for the purpose of getting a confession recorded 
is not generally desirable, but such a confession is legally admissible.— 
Vahala Jetha, 7 lioni, 56, Crown Cases. 

It is not necessary to caution an accused person before recording his 
statement. — 5 Mad. xi, App., Fro. l)ec. 9, 1869. 

The Police officer who brougflt the pri.soner should not be present 
while a confession is taken, nor should he be allowed to suggest questions 
to be put. Though a confession so taken would be admissible as evidence^ 
a Court would not attach much weight to it, as such a course suggests 
that the Magistrate was not conducting the inquiry himself. — Cal. 
H. Ct., Cir. 7, July 30, 1873. 

A Magistrate should especially record the circumstances under 
which a confession taken under S. 122 was made, and under whose cus- 
tody the person was at the time. — Bom. H. Ct., Circular, 257. 

S. 164 declares that a confession recorded by a Magistrate under 
its provisions “ shall be recorded and signed in the manner provided by 
S. 364.” S. 364 requires that the whole of the examination including , 
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every question put and every answer given shall be recorded in full, in the Oh, XIV. 

language in which the accused is examined, or, if that is not practicable, 

in the language of the Court or English, and that such record shall be S. 165. 
shown or read to the accused, or if he does not understand the Ian* 
guago in which it is written, that it shall be interpreted to him in a 
language which he understands, the accused being at liberty to explain 
or add to his answers — that when the wliole is made conformable to 
what the accused declares to be tlie truth, the record shall bo signed by 
the accused and by the Magistrate or Judge who shall certify under 
his own iiand that the examination was taken in his presence and 
hearing, and that the record contains a full and true account of the 
statement made by the accused. 

Any omission on the part of a Magistrate to comply fully with the 
provisions of section 164 or section 361 may be cured by taking evi- 
dence that such person duly made the statement recorded ; and notwith- 
standing anything contained in the Indian Evidence Act S. 91, such 
statement shall be admitted if the error has not injured the accused as 
to his defence on the merits. S. 533. This section supersedes the effect 
of many judgments of the several High Courts which have distinguish- 
ed between confessions recorded under S. 164 and under S. 364, and 
Lave laid down that an omission to comply with a confession of tho 
former nature cannot be remedied by evidence subsequently taken. 

The reason for requiring the sign«ature of an accused jx)rson to the 
record of his confession is probably to furnish a new and strong test 
whether the confession was voluntary and free from controlling influences, 
and to afford liim a locus poemtenU<B — an ultimate oj^portunity, before 
the final completion of the record, of indicating tliat the confession was 
not voluntary, or was made under improper influence, if such were the 
case, and also an additional opportunity of denying the accuracy of the 

record of that confession The error of the Magistj'ate iu 

omitting to ask her to sign was, having regard to the probable intention 
of the Legislature in requiring the signature of the accused, of such a 
nature as may have seriously prejudiced her, and, therefore, this imper- 
fect record of the confession is inadmissible in evidence against her. — 

Bai liatan, 10 Bomb , 366. (S. 533 of this Code would now probably 
provide a remedy for this omission.) 

The Magistrate or Court before which such statement or confes- 
fion shall come shall presume that the document is genuine ; that any 
statements as to tho circumstances under which it was taken, purporting 
to be made by the person signing it^^o true ; and that such evidence, 
statement or confession was duly — S. 80, Act I, 1872. 

As the village headman in Madbas is a village servant employed 
on Police duties (Act IV, (Madras) 1864, S. 7) he would no longer be 
competent to record a confession under S. 164 which requires the oflicer 
recording a statement or confession to be a Magistrate not being a 
Police officer. The alteration in tho law has therefore superseded tho 
orders contained in 4 Mad. ii App. Pro. Feb. 14, 1868; Pro. July 7, 

1869, 8 Mad. Jur., 149. 



165. Whenever an officer in charge of a Police' 


Searoli by Folioe>o£ELoer. 


station, or a Police-officer making 
an investigation, considers that the 
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Ch. XIY. production of any document or other thing is necessary 
S~165, conduct of an investigation into any offence which 

he is authorized to investigate, and there is reason to 
believe that a person to whom a summons or order 
under section 94 has been or might he issued will not 
or would not produce such document or other thing as 
directed in the summons or order, or when such docu- 
ment or other thing is not knoivn to be in the possession 
of any person, such officer may search, or cause search 
to he made, for the same, in any place ivithin the limits 
of the station of which he is in charge, or to which he 
is attached. 

Such officer shall, if practicable, conduct the search 
in person. 

If he is unable to conduct the search in person, and 
there is no other iierson competent to make the search 
present at the time, lie may I’equirc any officer subor- 
dinate to him to make the search, and ho shall deliver 
to such subordinate officer an order in writing, specify- 
ing the document or other thing for which search is to 
be made, and the place to be searched ; and such subor- 
dinate officer may thereupon search for such thing in 
such place. 

The provisions of this Code as to search-warrants 
shall, so far as may be, apply to a search made under 
tliis section. 


(S. 379.) 

Except under special circumstances the search must be made between 
sunrise and sunset. If for any reason this rule be not observed, 
the fact must be reported to the District Superintendent for the 
information of the Magistrate having jurisdiction. If a search is 
required in any place within the lii|i^ of another station, it can be made 
only through the oilicer in charge ^Ptbe latter, on the requisition, oral 
or written, of the former — Bengal Police Circular. 

Bengal Police oiheers in charge of Police stations in Bengal may 
also institute searches for contraband salt, &c. — Act VII (B. C.), 1864. 

Any Police officer, above the rank of a head constable, may institute 
a search for excisable articles liable to confiscation. — Act VII (Bengal 
Council) 1878. S. 40. 

Police officers of all grades may, without a warrant, enter and in- 
spect (1) any drinking shop, gaming-house, or other place of loose and 
disorderly characters (Act V, 1861, 8. 23) ; (2) Any salt work or any 
warehouse or any premises in which salt is stored (Act VII, (B. C.), 
1864, S. 23) ; any shop or premises of licensed manufacturers and retail , 
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vendors of excisable articles. — Section 37.~Special provision is also made Ch. XIV, 
by S. 153 of this Code for the inspection of weights and measures.' 

The provisions of the Code relating to search-warrants are contain- Ss, 166,167. 
ed in Ss. 96 et seq. 

166. An oflB.cer in charge of a Police-station may 

require an officer in charge of 
another Police-station, wheth^er in 
Miother to issue searou. the same or a different District, to 

warrants. ' i j -i i • 

cause a seai'cn to be made lu any 
place, in any case in which the former officer might 
cause such search to be made witlxin the limits of .his 
own station. 

Such officer, on being so required, shall proceed 
according to the pTovisions of section 105, and shall for- 
ward the thing found, if any, to the officer at whose 
request the search was made. 

(S. 380.) 

167. Whenever it appears that any investigation 

Procedure wheu invest!- chapter Canuot bo COm- 

gation cannot bo complet- pie ted Wltllin tlie pCriOd Ol tWCUty- 
odmtwenty.four hours. flxcd by SCCtioU Gl, and 

there are grounds for believing that the accusation is 
well-found(;d, the officer in charge of the Police-station 
shall forthwith transmit to the nearest Magistrate a 
copy of the entries in the diary hei’einafter prescribed 
relating to the case, and shall at the same time forward 
the accused to such Magistrate. 

The Magistrate to whom an accused person is for- 
warded under this section mav, whether he has or has 
not jurisdiction to try the case, from time to time autho- 
rize the detention of the accused in such custody as 
such Magistrate thinks fit, for a term not exceeding 
fifteen days. If he has notqiirisdiction to tiy the case 
or commit it for trial, and considers further detention 
unnecessary, he may order the accused to be forwarded 
to a Magistrate having such jurisdiction. 

A Magistrate authorizing under this section deten- 
tion in the custody of the police shall record his reasons 
for so doing. 

If such order be given by a Magistrate other than 
the. District Magistrate or Sub-divisional Magistrate,. . 

•he shall forward a copy of his order, with his reasons 
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XIV. for jnaking it, to the Magistrate to whom he is imme- 
diately subordinate. 

(S. 124, paras. 2, 3, 4.) 

Before a Magistrate can grant a remand under this section, the 
accused must have been brought before him. Shera, 2 Panj. Rec., 72. 
A remand to Police custody ought only to be granted in cases of real 
necessity, and when tlierg is good reason to believe that the accused can 
point out property or do something that will assist in elucidating the 
case. Panj. G. Ct. Cir. ix., March 15, 1?6S. The twenty-four hours 
during which tlie village Police may detain an accused person under 
Act (Bombay) VIll, 1867, are not be included in the time allowed to 
the' District Police officers by this Code. — Bom. II. Ct. Cir., 12G0., 
1869 ; Hem. in Chambers. 

As to what constitutes a detention by the Police, the Calcutta High 
Court, in the case of Behari Singh and others (7 W. R., 4), held that, 
if, as is frequentl}'' the case, a Police officer, witlmut arresting a person 
himself, directs some of the neighbours to take charge of him, he is 
responsible in the same way as if he had himself made the arrest, the 
person arrested being in law in his custody. In the case of Puran 
Kusam Narasaya Pantulu (2 Madras, 396), the Madras High Court 
held that the requiring of the attendance of a certain person by letter, 
and the deputing of two constable.s to accompany him, under the allega- 
tion that their duties were to prevent him from speaking to any one, 
amounts to an arrest and imprisonment. 

In the appeal of a Police officer convicted of wrongful confinement 
(S. 310, Penal Code), the Calcutta High Court held that a Police officer 
is not empowered, by S. 167 of this Code, to detain without question 
an accused person for a period not exceeding twenty-four hours, but 
rather be is in no case justified in detaining a person for one single hour, 
except on some reasonable grounds warranted by the circumstances of 
the ca.se. The time during which a person is wrongfully confined by a 
Police officer is material only in fixing the punishment for the offence. — 
Slieoprosunno Gho.sal, 6 W. R., 88. In another case, in which the 
Police officer had been puni.sbed under S. 29, Act V of 1861, for having 
detained an accused person more than twenty-four bour.s, the Calcutta 
High Court held that, as the detention was not continuous, the Police 
officer bad committed no offence. — Iiidrobee Shaba, 1 W. R., 5. 

Under no circumstances can an accused person be detained for more 
than twenty-four hours without the special order of a Magistrate ; and, 
unless that special order be obtained, be must, at the expiration of that 
period, be cither sent in to the Magistrate, or be discharged, any further 
detention being unlawful. As to the place of confinement, the Court 
remarked that, though the Code was not so express on this point as on 
the duration of the confinement, it was perfectly clear that it was 
intended that, when a Police officer arrested any person, the prisoner 
should not be kept in confinement in any place which the subordinate 
officer might select, but he should he sent immediately to the Police 
station, and there kept in the custody of the officer in charge of the 
station, who is the person entrusted by the law with the conduct of 
the inquiry. — Behari Singh and others, 7 W. R., 3. 

Every prisoner must be forwarded from a Police station direct to' 



CONCLUSION OF INVESTIGATION. 


173 


the nearest Magistrate having jurisdiction, and must not be sent to the Ch. XIV. 

next superior officer of Police. — Bengal Govt. Resolution, dated '22iid 

Sept., 1862, para. VJ, Ss. 168-— ‘ 

In all heinous cases, when a single prisoner is sent in, he should be 170. 
handcuffed ; when two or more prisoners are sent, they should be hand- 
cuffed to each other, two and two. In cases not of a heinous nature ' 
prisoners should not be handcuffed, unless violent, and then only by 
order of the officer in charge of the station not below the rank of Sub- 
Inspector. Bengal Pol. Cir. 27, 1863. 

Para. 2 of this section now provides for a limit for the term of 
a remand order making it correspond with that fixed by S. 344 for 
trials in accordance with the rule laid down in the case of Sarkya Valad 
Dhaku, 5 Bomb., 31. Orown Oases, 

Copies of all orders of remand with reasons for the same ‘shall be 
transmitted by subordinate Magistrates to Sub-Divisional or District 
Magistrates within twenty- four hours from their date. Mad. H. Ct. 

Pro. May 6, 1878. Weir, App, xvii. 

168 . When any suhordinate Police-officer has 
Beport of investigation i^adc any investigation under this 

by subordinate Police- chapter, he shall report tlie result 

of such investigation to the officer 
in charge of the Police-station. 

(S. 123.) 

169 . If, upon an investigation under this chapter, 
Beieasoofaoonsedwiien it appears to tlic officor in charge 

evidence deficient. of tlic PoHcc-station that there is 

not sufficient evidence or reasonable ground of susjiicion 
to justify the forwarding of the accused to a Magis- 
trate, such officer shall, if such person is in custody, 
release him on his executing a Ijond, with or without 
sureties, as such officer may direct, to appear, if and 
when ' so required, before a Magistrate empowered to 
take cognizance of the offence on a police report and 
to try the accused or commit him for trial. 

(S. 126.) 


Sch. V, No. 25 contains a form of a bond with sureties under this 
section. 

170 . If, upon an investigation under tliis chapter, 
oasetobesenttoMagis. it appears to the officor in charge 
trato -when evidence is of the Police-station that there is 
Buffloient. sufficient evidence or reasonable 

ground as aforesaid, such officer shall forward the 
accused under custody to a Magistrate empowered to 
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Cli. XIV. take cognizance of the offence upon a police report and 
to try the accused or commit him for trial ; or, if the 
offence is bailable and the accused is able to give secu- 
rity, shall take security from him for his appearance 
before such Magistrate on a day fixed and for his atten- 
dance from day to day before such Magistrate until 
otherwise directed. 

When tlic officer in charge of a Police-station for- 
wards an accused person to a Magistrate or takes security 
for his appoai*aiice before such Magistrate under this 
section, lie shall send to such Magistrate any weajion 
or other article which it may be necessary to produce 
before him, and shall require the comjilainant, if any, 
and so many of tbepei’sons who appear to such officer to 
be acquainted with the circumstances of tlu? case as he 
may think neci^ssaiy, to execute a bond to appear before 
the Magistrate and prosecute or give evidence (as the 
case may be) in the matter of the charge against the 
accused. 

If the Court of the District Magistrate or Sub- 
divisional IVIagistrate be mimtionod in the bond, such 
Court shall be held to include any Court to which such 
Magistrate may refer the case for inquiry or trial, 
provid(!d reasonable notice of such reference be given 
to such comiilainant or pei*sons. 

The day fixed under this section shall bo the day 
whereon the accused person is to appear, if security for 
his appearance has been taken, or the day on which he 
may be expected to an-ivc at the Court of the Magis- 
trate, if he is to be forwarded in custody. 

The officer in whose presence the bond is executed 
shall deliver a copy thereof to one of the persons who 
executed it, and shall then send to the Magistrate the 
oiiginal with his report. 

(S. 123, para. 1 ; S. 127, para. 1 ; S. 130.) 

Sch. V, No. 26 contains a form of bond to prosecute or give 
evidence. 

“ To a Magistrate empowered to take cognizance of the offence 
upon a Police report.’* Thi.s would be to a Presidency Magistrate, 
District Magistrate, Sub-divisional Magistrate and any other Magis- 
trate so empowered by the Local Government or District Magistrate 
(S, 191) provided that be had power to inquire into or try the particular 
offence. The evidence obtained by the Police should be sent up as ’ 
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found and not kept until it is all complete. Kodai Kabar, 5 W. R., 6. Ch. XIV. 
The practice of sending up accused persons by instalments in order — ■ 
to find out whether tfie conviction holds with the Court of Session is S. 171. 
strictly forbidden. The Police should rather exert themselves to arrest 
at once all persons who are accused and against whom the case is 
ascertained or proved. Ben. Pol. Cir. 64, 1866. 

The complainant and witnesses should be required to attend on an 
early date. ^ An interval of one month was seriously censured. Bhim 
Manjee, 6 W. JR., 52. 

In the Pan jab the Police are required to provide for the diet of 
witnesses up to and inclusive of the day on which the charge sheet 
is handed over to the Judicial Court, and also the diet of the prisoner 
up to and inclusive of the day on which he is made over to the judicial 
lock-up. Por this purpose District Superintendents of Police receive 
a permanent advance from the Treasury. On presenting the charge 
sheet, the Police officer should move the judicial officer to pass the 
sums disbursed in the particular case. The Police will however have 
nothing to do with the diet of witnesses or of accused persons in fiases 
which are instituted in the Judicial Court on the petition of parties or 
on the motion of the Court. — Smyth, 122. 

When a District Superintendent of Police, on looking into a case, 
finds that any witnesses have been unnecessarily sent in, he should at 
once report the circumstances to the Magistrate in order that they 
may be discharged before the trial, should tlie Magistrate think proper. 

When such witnesses are dismissed, the District Superintendent should 
inform the Police officer who sent up the case, and point out the reasons 
of their not being required, thereby instructing him in his duty. — Bengal 
Police Crime Manual, Chapter II, para. 26. The escheat of recogni- 
zances is a proceeding resorted to when persons who have undertaken 
to give evidence in a criminal case have failed without just excuse to 
attend any Court and have thus caused an obstruction to public justice, 
and in so dealing with a complainant and his witnesses, a Magistrate 
should give them an opportunity of justifying their default. — Dassoo 
Manjee, 11 W. 11., 39. 

171 . No complainant or witness on his way to 
Complainants and wit- thc Coui’t of tlic Magistrate shall 

nesses not to be required aCCOmpanV a Police- 

to accompany Police-offl- ^ ^ ± t/ 

cer. otneer, 

or shall be subjected to unnecessary restraint or 
Complainants and wit- inconvcnicnce, or required to give 
nesses not to be subjected any security for liis appcarauco 
to restraint. othcr than his own bond : 

Provided that, if any complainant or witness re- 
Keousant complainant fuscs to attend or to cxccutc a bond 
or witness may be for- as directed in scction 170, the 
warded in custody. officer in charge of the Police- 

-station may forward him under custody to the Magis- 
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Ch. XIV. trate, who may detain him in custody until he executes 
such bond, or until the hearing of the case is completed. 
(Ss. 130, 131.) 

See note to S. 170. 

172 . Every Police-officer making an investigation 
Diary of proceedings in uudcr this chapter shall day by day 
Investigation. enter liis proceedings in the inves- 

tigation in a diary, setting forth the time at which the 
information reached liim, the time at which he began 
and closed his investigation, the place or places visited 
by him, and a statement of the circumstances ascertain- 
ed through his investigation. 

Any Criminfil Court may send for the police diaries 
of a case under inquiry or trial in such Court, and may 
use such diaries, not as evidence in the case but to aid 
it in such inquiry or trial. Neither the accused nor his 
agents shall be entitled to call for such diaries, nor shall 
^ he or they be entitled to see them merely because they 
’ are referred to by the Court ; but if they arc used by 
' the Police-officer who made them to refresh his memory, 
or if the Court uses them for the purpose of contradict- 
ing such Police-officer, the provisions of the Indian 
Evidence Act, 1872, section 161 or section 115, as the 
case may be, shall apply. 

(S. 126.) 

A list of any articles found on the person of the accused on his 
arrest must be forwarded with the daily diary or final report ofi the 
case. — S. 51, post. 

The last para, of S. 172 is an important provision. 

Criminal Courts maj use Police diaries to aid them in an inquiry or 
trial, but Police diaries are not substantive evidence in a case con- 
cerning the offence under investigation nor can they be read to the 
Jury on a trial. Hurd utt Surma, 8 W. R., 68. The mode in which 
they should be employed has been indicated by the Punjab Chief Court 
in the following Circular X, dated May 21, 1869 : — 

“ The law requires that be.sides reporting a case in the first instance, 
all action taken by the Police officers and proceedings generally in each 
case should, from day to day, be entered in a diary (S. 172, Criminal 
Procedure Code). The Chief Court has several times had occasion to 
animadvert on on the imperfect character of the daily record of their 
proceedings made by the Police when conducting enquiries. The 
provision of S. 172 that such diary shall not be evidence of the facts 
stated therein, except against the officer who made it, must not bo 
understood to relate to the very valuable evidence of a negative charac* 
ter afforded by diaries, nor to prohibit Criminal Courts from tracing* 
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from these proceedings the various stages through which an inquiry Ch. XIV.. 

may have passed, the intervals that may have elapsed in it, and the, steps 

by which a confession may have been elicited or some other important S. 173. 
piece of evidence obtained. 

“ These diaries, although they are not evidence to prove the faets 
stated therein, except in the cases mentioned in the Act, are often when 
regularly kept, of the very greatest use in enabling Criminal Courts to 
test the value of the testimony of witnesses, especially those belonging 
to the Police, to establish dates, and to ascertain particulars which 
enable such a Court to judge of the weight tOibe attached to the evidence 
given at the trial. Moreover, being indicative, though not of probative 
effect, they may furnish the means of directing appropriate questions ' 
or supply the basis of a cross-examination. The Court accordingly 
requests that Magistrates of Districts will enforce a strict compliance 
on the part of Police officers with the requirements of the Code on 
this point. 

The Court further observes that, although these diaries are not 
sent to Magistrates, they are entitled to call tor and inspect them 
whenever they may consider necessary. They should make it a uniform 
rule to do so in cases where the Police investigation has extended over 
several days and the credibility of any of the witnesses is doubtful and I 
their calling for them occasionally at other times would have the best 
possible effect in checking the frequent irregularities committed by the 
subordinate Police officials. The Magistrate of the District also should 
not only notice that the diary is regularly kept ostensibly, but he should 
see that each day’s diary has been forwarded to, and has regularly 
reached the District Superintendent in course of post ; this being the 
only security against the contents being antedated.” 

Although Police diaries may be referred to by a Court to aid it in 
investigating a charge, they should not be acted on as strict proof save, \ 
in £0 far as they go to contradict or qualify subsequent evidence of thet l 
persons wbp made them. It requires the utmost discrimination and 
discretioh to make a proper use of such records, and while they may 
fairly be appealed to for the history of the several stages though which 
the Police investigation into a crime has passed, they afford no safe or 
certain material from which conclusions of guilt should be drawn. 

Kallun (1 Leg. Bern., 26). 

A Police diary is not substantive evidence. 

The Magistrate of the District should see that the diary is regular* 
ly kept up by the Police, and that last day’s diary has been forwarded 
to, and has regularly reached, the District Superintendent in course of 
post : this being the only security against the contents being ante- 
dated. — Smyth, p. H4. 

See note to S. 162 regarding the manner in which Police diariea 
should be used. 

173. Every investigation under this chapter shall 
. ^ m completed -without unnecessary 

Beport of Polloe-offlser. j i 

delay, and, as soon as it is com- 
pleted, the officer in charge of the Police-station shall 
23 
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Ch. XIV. forward to a Magistrate empowered to take cognizance 
of the ofFencc on a police report a report in the form 
■ prescribed by the Local Government, setting forth the 
names of the ])arties, the nature of the information and 
the names of the persons who appear to bo acquainted 
with the circumstances of the case, and stating whether 
the accused person has been forwarded in custody, or 
has been released on his bond, and if so, whether with 
or without sureties. 

Where a sufjerior officer of police has been appoint- 
ed. under section 168, the report shall be submitted 
through him, and he may, pending the orders of the 
Magistrate, direct the officer in charge of the Police- 
station to make furtlicr investigation. 

Whenever it appears from a report forwarded under 
this section that the accused has been released on his 
bond, the Magistrate shall make such order for the 
discharge of such bond or otherwise as he thinks fit. 

(Ss. 126, 127.) 

174 . Every officer in charge of a Police-station, 

Police to Inquire and receiving information that a 

report on suicide, &o. pcrSOIl 

{a) has committed suicide, or 

(6) has been killed by another, or by an animal, 
or by machinery, or by an accident, or 

(c) has died under circumstances raising a reason- 
able suspicion that some other person has committed an 
offence, 

shall immediately give intimation thereof to the 
nearest Magistrate empowered to hold inquests, and, 
unless otherwise directed by any rule proscribed by the 
Local Government, or by any general or special order of 
the Distri'et or Sub-divisional Magistrate, shall proceed 
to the place where the body of such deceased person is, 
and there, in the presence of two or more respectable 
inhabitants of the neighbourhood, shall make an in- 
vestigation, and draw up a rcjiort of the apparent cause 
of death, describing such wounds, fractures, bruises and 
other marks of injury as may be found on the body, 
and stating in what manner, or by what weapon or 
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instrument (if any), such marks appear to have been xi v, 
inflicted. g 174 

The report shall be signed by such Police-officer 
and other persons, or by so many of them as concur 
therein, and shall be forthwith forwarded to the District 
Magistrate or the Sub-divisional Magistrate. 

When there is any doubt regarding the cause of 
death, or when for any other reason the Police-officer 
considers it expedient so to do, he shall, subjeet to such 
rules as the Local Government may prescribe in this 
behalf, forward the body, with a view to its being 
examined, to the nearest Civil Surgeon, or other 
medical officer appointed in this behalf by the Local 
Government, if the state of the weather and the dis- 
tance admit of its being so forwarded without risk of 
such putrefaction on the road as would render such 
examination useless. 

In the Presidencies of Port St. George and Bombay, 
investigations under this section may be made by the 
head of the village, who shall then report the result to 
the nearest Magistrate authorized to hold inquests. 

The following Magistrates arc empowered to hold 
inquests ; namely, any District Magistrate or Sub- 
divisional Magistrate, and any Magistrate specially 
empowered in this behalf by the Local Government or 
the District Magistrate. 

(S. 133.) 

If a Magistrate, not duly empowered by law on that behalf, holds 
an inquest erroneously and in good faith, his proceedings shall not be 
set aside merely on the ground of his not being so empowered. S. 

629 (0.) 

The accompanying form of a letter to the Civil Surgeon to examine 
wounded persons and dead bodies has been prescribed for use in Bengal : 

From 

The Magisteatb 

To 

The Civil Subgeon of 

Sir, — I have to request tlffe favour of your examining 
sent to the hospital on the . Be so good as to fill up the 

columns on the reverse of this letter, and return it to me with such 
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B. 174. 


1 

2 

3 

4 

5 

6 

Nature of 
injury, i.e., 
whether a 
cut, a 

bruise, or a 
burn, &c., 
<&c. 

Size of each 
injury in 
inches, i.e , 
length, 
breadth, 
and depth. 

On what 
part of the 
body 
inflicted. 

Slight, 
severe, or 
dangerous. 

By what 
kind of 
weapon in- 
flicted. 

Remarks. 


1 

i 






Civil Surgeon. 

Hospital, ) 

The 18 . j [Cal. Sud. Ct. Cir. 90, April 30, 1867, Wilkins, 96.] 


The following rules and orders under this section are in force in 
Lower Bengal. 

At every Division of a District where there is a Sub-Assistant Sur- 
geon or European Medical officer, the post mortem in all cases of violent 
or suspicious deaths occurring in that Division should be held by such 
officer. 

Where there is only a Native Doctor, whenever the state of the 
dead body, the distance, the weather, or the condition of the roads* 
renders it improbable that the body will reach the Sudder Station in such 
condition as to enable the Civil Surgeon satisfactorily to hold epoH 
mortem examination on It, the body muA be sent to the Subdivisional 
Medical officer. A copy of the report of such officer will, hoi^ever, 
be submitted to the Civil Surgeon, who will make any remarks he thlnka 
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remarks as you may consider necessary to show clearly your opinion 
of the cause of 

2. All that is at present known of the case isras follows : — 

I have the honor to be. 

Sib, 

Your most obedient servant, 
Magistrate. 

Maoistbate’s Office, ) 

The 18 . ) 

Torm on hack of the letter to Civil Surgeon, 
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proper on the margfin of the report, for the information of the Sub- Ch. XIV. 

divisional officer. When the body has external marks of violence aii 

in the case of hanging, fractures or severe cuts, the Subdivisional Magis- S. 174. 
traie should himself, if possible, view the body in the presence of the ' 

Native Doctor. 

When, on the other hand, circumstances permit, the body should be 
sent to the Sudder Station for examination by the Civil Surgeon, and 
at such examination the Sub-Assistant Surgeon or the Native Doctor 
of the Sudder Station should be present, so that he may be able to 
attend, if required, at the Subdivisional Court, and give evidence as 
to the causes of death in cases in the which the absence of the Civil 
Surgeon on his duty would be attended with serious inconvenience 
to those under his medical charge. Resolution, Bengal Government, 

October 10, 1863. 

The following Circulars have been issued, for the guidance of the 
Bengal Police, by the Inspector General : — 

The Principal Inspector General, Medical Department, having 
brought to notice that, owing to the very meagre information collected, 
and the imperfect manner in which, in cases of poisoning or death, the 
first investigations are frequently conducted, much important medico* 
legal evidence is often lost, — the following hints, drawn up by the Civil 
Surgeon of Patna, are circulated for general information > 

I. — In cases of suspected poisoning ^ — 

1. Bring away under seal any food (especially atdor sweetmeats), 
drink, tobacco, or drugs, which may be in the house or near the body. 

2. If vomiting has occurred, swab up with a clean rag any vomited 
matter which may be on the person or bed, and seal up the rag in a 
packet. 

3. Bring away, under seal, any clothing, matting, wood, or mud 
flooring into which any vomited matter has soaked. 

4. As carefully bottle and seal the contents of any vessel contain- 
ing vomited matter. 

Ascertain the exact time between the receipt of food, drink, or 
medicine, the appearance of symptoms, and occurrence of death. 

II. — In cases of hanging or strangulation , — 

1. Note, if possible, before cutting down the body, or removing 
the strangulating medium, any lividity of face, especially of lips and 
eyelids, any projection of the eyes the state of the tongue, whether 
enlarged and protruded, or compressed between the lips, the escape of 
any fluid from mouth and nostrils, and direction of its flow. 

2. On cutting down the body or removing the strangulating 
medium, note particularly the state of the neck, whether braised along 
line of strangulation. 

8. Note the direction of the mark, whether circular or oblique. 

4. Note the state of the thumbs, whether crossed over the palm. 

6. If possible, bring away the materials by which banging or 
strangulation have been effected. 

III, — On finding a hody in a tank or well,— 

1. Note any marks of blood around the mouth, or on the sides of 
the well or tank. 
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Cli. XIV. 2. On removing the body, carefully examine for, and note any 

external marks of injury, especially about head and neck. 

S. 174. 3. Note state of skin, whether smooth or rough. 

4. Examine the hands, and carefully remove any thing they may 

hold. 

IV. — In the case of a hody found murdered in an open fields — 

1. Note the number, character, and appearance of any injuries. 

2. Should a weapon he found, cover with paper and seal any 
marks of blood, and especially note and preserve any adherent hairs. 

3. In the case of an exposed infant, note the state of the chord, 
especially if tied, and any marks of violence. 

V. — In a case of presumed murder and burial of the remains ^ — 

1. • Examine for, and note any marks of violence, about skull 
especially. 

2. Note carefully any indications of sex ; especially bring away a 
jaw and the bones of the pelvis. 

3. If any suspicions of poisoning, bring away (sealed) the earth 
from where the stomach would have been. 

4. If a body, presumed to have been murdered, has been burned, 
collect .and bring in any fragments of bones which may be found among 
the ashes. 

VI. — In rape or unnaUiral offence,--^ 

Send in the lower garments worn by the person when assaulted. 

Ben. Pol. Gir., No. 29 ; 1SG5 

In all cases of sending in a corpse for it should be 

accomp.anied by a challan containing an accurate description of the 
corpse, a statement of the apparent cause of death, and the circumstances, 
if any, which give rise to a suspicion of foul play. It should bo filed by 
the Medical officer who examines the body. A copy should be sent 
direct to the District Superintendent by the quickest possible means. On 
receipt of this the District Superintendent should write a letter to the 
Medical officer in the jirescribed form requesting him to examine the 
body and submit his report, which, when received, should be forwarded 
in original to the Magistrate having jurisdiction, a copy being kept by 
the District Superintendent. 

The corpse should be sent in the charge of a trustworthy constable, 
whose name, together with those of the bearers or otliers accompanying 
it, should be recorded in the report of the inquest held under S. 133, 

^ such precautions being necessary to prevent the corpse being changed 

in transit, or in case of such change being alleged to have taken place 
of fresh proof of the identity of the corpse. Sen. Pol. Cir , 33, 1867. 

The following rules for the guidance of Medical officers in conduct- 
ing examinations and examining wounded persons have 

been issued by the Bombay Govebnment : 

1. The Medical officer shall, immediately on receiving from any i 
person for examination a corpse or any other substance, inquire and 
note down the name and residence of such person,' and if he be a 
District Police officer, his number and rank, and shall, without delay, 
grant to such person a receipt for the corpse or other substance deli- 
vered by him. The receipt so granted sliall contain a list of 4ho 
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articles or substances received by the Medical officer and the name of Ch. XIV. 

the person from whom they were received, and to whom the receipt is 

given. It shall be the duty of the Medical officer to examine all bodies S. 174, 
sent to him as soon as practicable after arrival. 

2. In cases where the body is sent to him, the Medical officer 
should note the time of its arrival, the date and hour of the 7/ior^em 
examination, the sex and height and apparent age of the deceased, the 
state of the body, whether well nourished or otherwise, the existence 
or absence of any caste or other marks not of recent origin, such as 
cicatrices, deformities, and the like, and whether the marks upon it 
correspond with those mentioned in the Police report. 

3. In cases where he has been taken to the place where the body 
lies, besides the above, he should note the place and nature of the soil 
(if out in the o^en country), where he found the body, also its position 
and the state ot the clotlies, if any. He should also note in cases of 
death from violence, the position of the body in reference to surround- 
ing objects, such as sharp stones and the like, contact with which, it may 
be alleged, has produced the injury, also whether any blood-stains are 
visible on such objects or anywhere near the corpse, and whether any 
weapons are lying near it. In cases of suspected death from poisoning, 
he should note whether any appearance as if of vomited matters, &c., is 
present in the neighbourhood of the body. 

4. In every case he should describe the condition in which he 
found the body, noting the degree of coldness, warmth, rigidity and 
putrefaction, and the amount and nature of the clothing or covering on 
it. 

5. Commencing at the skull and terminating at the feet, he should 
examine the bones to determine whether any of them are fractured or 
dislocated, and inspect the vertebral column throughout, also the teeth, 
hair, orifices, of the body, and general surface, and also note the state 
of the pupils, whether contracted or otherwise, and whether any sub- 
stances are grasped in the hands. 

6. If there be any wound or contusion on the body, he should 
describe its position, length and breadth. He should note the depth 
and direction of all wounds, whether there are any cuts on the clothes 
corresponding to them, and examine the wounds carefully for the 
presence of foreign bodies, preserving such as are found. He should 
also state whether in his opinion the wound was mortal, giving his 
reasons for such opinion, and he should be especially careful to examine 
the neck for marks of compression. 

7. He should state his opinion as to whether the wounds, if any, 
could have been self-inflicted, or whether they might have been the 
result of accident giving reasons for his opinion. 

8. He should carefully examine any gun, sword, blood-stained 
instrument, stick or stone, by which the wounds may have been inflicted, 
and mark such instrument so as to be able to recognize it, if asked to 
do so. He should also compare the weapon with the wound alleged to 
have been caused by it, and state whether in his opinion it was possible 
for the wound to have been produced by it. 

9. He should commence his dissection of the body by removing 
the top of the skull in the usual way with a saw, and note anything 
th^t appear unusual. 
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Ch. XIV. 10. He should then make an incision from the chin down to ^ tbo 

pubes, so as to be able to examine the wind-pipe, heart, lungs, liver^ 

S. 174. stomachs, spleen, kidneys and intestines, also the ijrinary bladder, and 
note whether any of these organs appear diseased, and whether any 
wound on the outside of the body communicates with the contents of 
the chest or abdomen. 

11. In making his examination, he should disturb as little as pos- 

sible any organ which may communicate with an external wound, if ho 
has reason to think that the body may be re-examined by another medi* 
cal man. « 

12. In the case of females he should examine the ovaries and 
uterus, bearing in mind that abortion is sometimes caused by the intro- 
duction into the uterus of pointed instruments which may cause death. 
He should note the presence or absence of pregnancy, the probable 
period to which pregnancy had advanced, and examine the external 
generative organs for marks of violence. 

13. In the case of infants, he should note the condition of the 
umbilicus and cord, if any of the latter remain. He should also remove 
the lungs, and try whether they sink or nearly sink in or float in 
water. 

14. In cases of suspected poisoning, he should not neglect ta 
examine every organ of the body, and should pay special attention to 
the rules laid down in Circular No. 1353, dated tlie 23rd April 1868, 
issued by the Inspector-General, Indian Medical Department. 

15. He should bear in mind that death may possibly have been 
the result of starvation, exposure to cold or heat, smothering, drowning, 
lightning, strangulation, poisoning or disease, and state whether death 
was due to any of these causes, giving his reasons. He should also 
bear in mind the instructions already published for the guidance of 
Police oflicers in cases of death from drowning, hanging and the 
like. 

16. He should keep all his original notes, even though he may 
make a fair copy of them afterwards, and should not lend them to any 
one to read. 

17. In all cases the examination of the body should be thorough, 
and the notes of the appearances discovered should be as minute aa 
possible. 

18. Full notes should also be made in cases of examination of 
wounded persons. 

19. When summoned to give evidence in any case in which he has 
mdidie B, post mortem exB.mmAi\oxiy or examined a wounded person, the 
Medical offlcer should bring with him to Court the original notes made 
by him at the time of conducting such examination. 

20. The notes of the examination in all cases, or a fair copy of 
them in the handwriting of Medical oflicers, should bo at once made in a 
book kept at the Hospital or Dispensary for the purpose and should be 
signed by him. Bom. Gaz,, 1873, p. 947. The Hospital Assistant in 
charge of the Dispensaries at Supa, Halial, Yelapur, Mundagod, and 
Hanore, have been appointed Medical oflicers under section 174 to 
conduct mortem examinations. Bom. Qaz.y 1874, p. 338, 

In the Nobth-Westebn Paotinces, the following orders are in 
force : 
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Magistrates should be careful that, in every case of suspected death, Ch. XIV, 

the body is taken direct to the Civil Surgeon by the Police, who should 

lose no time in despatching it, with such information as to the history S. 174 
of the case, symptorfis, &c., as can be procured without the occurrence 
of delay. After the Civil Surgeon, on completion of the post mortem 
examination, and preparation of the subjects for despatch to the 
Chemical Examiner, has communicated the necessity for such despatch 
to the Magistrate, the, latter will prepare the report of the circum- 
stances attending the death as they can be ascertained. The Magistrates 
should instruct the Police that, after the despatch of the body with the 
requisite information to the Civil Surgeon, they are to abstain from 
further communication with thait officer, except through the Magistrate. 

Agra Sudder Court Cir. 11, 1866. 

In cases of suspected poisoning, the following points should be 
inquired into, and their answers embodied in the reference to the 
Chemical Examiner : — 

1. What interval was there between the last eating or drinking, 
and the first appearance of the symptoms of poisoning ? 

2. What interval was there between the last eating and drinking, 
and death (if this occurred) ? 

3. Did the person move, and if so, how far from the place when 
the first symptoms were noticed? 

4. What were the first symptoms ? 

6. Did vomiting or purging occur ? 

6. Did the person become drowsy, or fall asleep ? 

7. Were cramps or twitcl)ing of the limbs observed; or was 
tingling in the skin or throat complained of ? 

8. Any other symptom noticed should be mentioned. Agra Sudder 
Court Cir., 11, 1866. 

The following Rules have been prescribed by the Governor General 
in Covmcil (India Oaz., May 10, 1879, Sup. p. 454) for inquiring into, 
and reporting on, serious accidents on State Railways : 

Serious accidents arc accidents attended with loss of life or limb or 
other serious injury or danger of such loss or injury to persons travelling, 
or being upon the Railway ; or accidents that have, or might have, 
caused large loss of public or private property, 

2. In the case of any State Railway passing through Native 
States, the Government of India will, from time ta time, direct what 
official shall, for the purposes of these Rules, be regarded as the Magis- 
trate of the District in respect of the portions of the Railway situate in 
each such State. 

3. Throughout those Rules, the words, ** nearest District Super- 
intendent of Police** shall be substituted for tho words “ Railway Police 
Superintendent** in respect of State Railways, whereon a Railway, 

Police Superintendentship has not been established. 

Section I. 

Duties of Managers and Railway Officers. 

4 . On the occurrence of any serious Railway accident, it shall be 
the duty of the nearest Station Master to give immediate notice thereof 
in writing, or by telegraph, when possible — 

24 
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(a) to the nearest Magistrate ; 

(b) to the Railway Police Superintendent ; 

(C) to the officer in charge of the Police station in the jurisdic^ 
tion of which the accident occurred. 

5. It sliall be the duty of the Manager to give notice of the 
accident — 

(a) in the case of accidents on Railways open for public traffic 

only, to the Consulting Engineer to Government for Guar- 
anteed Railways, who has been authorized by Government 
to investigate and report on such accidents, and who, for 
the purposes of these Rules, is hereinafter called the Govern- 
ment Inspector ; 

(b) to the Director of the Railway System, in as full detail as 
practicable ; 

(c) to the Secretary to the Local Government in the .Judicial 
Department within 12 hours after the occurrence, in order 
that the Local Government may, if necessary, watch over 
the investigation. 

6. The Manager shall, in cases of serious personal injury, afford 
medical aid to the sufferers, and pay all their expenses while in hos})ital. 

7. The Manager shall cause dej)artmcntal enquiry to be held 
promptly for the thorough investigation of the causes of every serious 
accident, and shall require the Superintendent of Rfiilway Police to be 
present at the inquiry if 2 )ossible ; in liis unavoidable absence, an officer 
of Police should be [present ; also he shall communicate the result of 
the inquiries to the Magistrate mentioned in Rule 4, and if an open 
line, to the Government Inspector, with a statement of the persons, if 
any, whom the Railway authorities intend to prosecute, unless the 
matter should form the subject of a Magisterial inquiry under Rule 8. 

8. It shall be the duty of the Manager to bring to justice all 
Railway subordinates guilty of crime, or of breaches of the Jiailway 
Act or Rules and Regulations calculated to cause serious accident, and 
to require the Superintendent of Railway Police to make a report of 
all cases in which there aj^pears to be ground for suspecting Railway 
subordinates of such misconduct. Also he shall require the Superin- 
tendent of Railway Police to prosecute all persons whom it may bo 
decided should be j^rosecuted. 

9. The Manager shall facilitate the movements of the Medical 
officers, tlie Police, the Magistrate, the Government Inspector and 
others concerned, in reaching jn'orni^tly the scene of the accident. And 
he shall assist these authorities in conducting inquiries, and depute some 
responsible and intelligent officer to aid thern.in obtaining evidence and 
securing the attendance of the Railway subordinates. 

10. In cases in which it is the duty of tlie Railway officers to 
arrest any offender under Section 24 of Act XVI 1 1 of 1854, or other- 
wise, the Manager shall see that he is at once arrested, or when such 
offender is himself a Railway officer whose removal would cause danger 
or grave inconvenience, that 2 )recautions are taken to prevent his escape 
pending the arrival of a substitute. 

11. He shall arrange for the attendance at the Court or place of 
inquiry of any officer or servant of the Railway upon the requisition of 
the Magistrate or other Civil officer. 

12. lie shall maintain at each Railway station a list of Magistrates ^ 


18 G 
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S. 174. 
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or other officers (such list to bo furnished by the Magistrate having Ch. XIV. 

jurisdiction over the place where the station is situate), to whom re- 

ports of accidents should be made ; and he shall furnish Magistrates S. 174. 
with a list of Railway officers to whom any summons may be sent for 
service on subordinate Railway servants. 

13. In the case of judicial inquiries, he shall report the result to 
the Director of State Railways, and forward copy of the decision of 
the Court. 

14. He shall report monthly to the Director of State Railways 
all Railway accidents of a serious nature, whether happening on the 
open or unopen line, and report what steps have been, or are being taken, 
in order to prevent recuri*cnce of similar accidents. 

15. lie shall issue such detailed instructions as will give effect to 
the foregoing Rules, and furnish the Director of State Railways with 
copy of all such detailed instructions as issued. 

Skctton II. 

Duties of the Ttaihoay and District Police. 

10. An investigation may be made by the Railway Police in the 
case of any Railway accident. 

17. Where there is no Railway Police, the duties imposed by these 
Rules on Railway Police must be discharged by the District Police, in 
addition to tlieir duties as such. 

18. In the case of serious accidents, the Railway Police Super- 
intendent, if any, or the Distri(;t Superintendent of Police, shall proceed 
without delay to the scene of the accident. If either olfi(;er be himself 
unable so to proceed, ho shall depute a subordinate, who, in the case of 
the District Police, shall he an Assistant Superintendent of Police. 

The olficer unable to [)roceed shall also at once inform his departmental 
superior and the Magistrate of the District. 

19. Such accident shall forthwith be investigated by the Railway 
Police, or the District Police, as the case may be. If the investigation 
be made by the Railway Police, immediate information shall be given 
to the District Police, either direct or through the Magistrate of the 
District. The result of the Police investigation, prescribed by this 
Rule shall be reported to the Manager of the Railway, and to the Ma- 
gistrate of the District. 

20. When the investigation is made by the Railway Police, and 
officers of the District Police arrive on the .scene of the accident, the 
latter shall afford all necessary assistance, and shall if occasion arise, 
carry the investigation beyond the limits of the Railway promises. Rub 
the Railway Police SuperintendiMit, if present, is primarily entrusted 
with the duty of investigation within such limits. Subject to any pro- 
visions elsewhere contained in those Rules, the further prosecution of 
the case on the conclusion of the preliminary local Police investigation 
shall rest with the Railway Police. 

Section III. 

Duties of Civil Officers. 

21. It shall bo in the discretion of the Magistrate of the District, 
on receiving information of the occurrence of a serious Railway accident 

» witliin the meaning of Rule 1, either — 
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Ch. XIV. (a) himself to proceed to the scene of such accident and make 

any inquiry ; 

S. 174. (b) to depute a subordinate Magistrate to make inquiry ; or 

(c) to direct investigation to be made by the District Police. 

22. In all serious cases, it will be the duty of the Superintendent 
of Railway Police, if any, to proceed without delay to the scene of the 
accident to conduct this inquiry. If unable to go, he will at once 
report the fact to the Magistrate. 

23. The Magistrate or other officer shall summon any servant of 
the Railway, and all other persons whose presence he may think necessary, 
and, after taking the evidence and completing this inquiry, shall, if he 
consider there are sufficient grounds for judicial investigation, take the 
req-uisite steps to bring to trial any person he may consider criminally 
liable for the accident. 

24. The Manager, or the Magistrate of the District, or the Dis- 
trict Superintendent of Police, may require the Civil Surgeon of the 
District or any District Medical officer to proceed to the scene of any 
Railway accident attended with personal injury, for the purpose of 
rendering medical aid, and of making before the investigating autho- 
rities any professional statements that may be required ; and it shall bo 
the duty of such Civil Surgeon or Medical officer to proceed accor- 
dingly. 

25. In cases where technical points are involved, the Magistrate 
or otlier officer should be careful to call for and take the opinion of 
professional persons. 

26. The result of this preliminary local inquiry will be communi- 
cated by the Magistrate to the Manager of the Railway. 

27. Should the Magi.strate have delayed judicial action until re- 
ceipt of tlic Railway Departmental report, he will then decide whether 
to discharge the persons accused, or to proceed with the case. 

28. If the Manager of the Railway do not prosecute the persons 
considered liable by the Civil officer, the Magistrate will arrange for their 
I)rosecution. 

29. If, in the course of the judicial inquiry, the Magistrate 
wishes for the assistance of the Government Inspector, or Manager of 
the Railway, or for the attendance of .any officer of the Railway, to 
explain or give evidence upon any matter relating to Railway super- 
vision, management, or working, he will issue a requisition to such 
officers to attend the Court. 

30. On the conclusion of the judicial inquiry, the Magistrate will, 
if necessary, report the result for the information of the Local Govern- 
ment, and he will send a copy of his decision to the Manager of the 
liaihvay. 

31. Magistrates, through whoso jurisdiction a State Railw.ay 
pn-^ses, shcall maintain a list of Railway officers (such list to be furnish- 
ed by the Manager), to whom summons may be sent for service on 
subordinate Railway servants, and shall furnish the Manager with a 
list of Magistrates or other officers to whom reports of accidents should 
be made. 

Section IV. 

Oovernment Inspector's duties, 

32. On receiving notice of a serious accident, the Government^ ' 
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Inspector shall proceed himself, or by deputy, to the scene of the 
accident, shall note, the facts, watch the proceedings, and make such 
inquiries and investigations as he may think fit, calling upon the 
Ma!»ager or officer in charge of the Line for any assistance needed, and 
shall form liis own conclusions. 

33. He shall send his report with any notes he may desire to 
record to tlie Government concerned, forwarding copy to the Manager 
of tlie Railway, or to the Magistrate having jurisdiction in British or 
in Native Territory as the case may be. 

34. He shall assist the Magistrate so far as he can in person or 
by deputy in the judicial inquiry whenever called upon to do so. 

35. In important cases, where a remedy or change of system 
appears necessary, he shall inform the Government of India what steps 
have been or are proposed to be taken by the Railway to prevent a 
recurrence of similar accidents, and whether in his opinion further 
action in the matter is desirable. 

Other rules on tlie same subject and generally to the same effect 
have been issued by several Local Governments. (See Oude Oaz. 1874, 
Part IT, p. 20 for rules relating to the Oude and Rohilltund Railway, 
Bengal Govt. Cir. 42, April 4, 1873, relating to Railways where a 
special Railway Police Force has been established.) Of these it will 
be sufficient to quote the following instru6tions issued by the Govern- 
ment of Bengal regarding the duties of the District vSuperintendents of 
Police and Magistrates on the occurrence of a Railway accident : — 

The District Superintendent will himself proceed to the scone of 
every serious accident of the nature likely to have endangered life or 
caused serious loss of property. IF, for any unavoid.ablc reason, he is 
unable to go himself, he will at once report the fact to the Magistrate, 
who will either himself undertake the inquiry, or depute his Assistant 
or the Assistant Superintendent of Police. 

The officer conducting the inquiry shall summon all officers of the 
Railway Department whose presence he considers necessary ; and if 
he is of oinnion that sufficient ground exists for a judicial investigation, 
he shall bind all parties to appear before the Magistrate on a day to 
be fixed by that officer. k 

The Magistrate on receiving the report of the officer holding the 
inquiry, shall fix a time and place for the judicial investigation of the 
case. Ordinarily, the investigation into serious accidents of a nature 
likely to endanger life, or cause serious loss of property, shall be held 
at the Railway station nearest to scene of the accident ; but if the 
officer holding the inquiry have reason to think that the ends of 
justice will be promoted by his so doing, he may, on the application of 
the Railway Company, or of the Consulting Engineer to Government, 
appoint any other place within his jurisdiction for the hearing of the 
case ; or may, with the sanction of the High Court, transfer the case 
for judicial investigation to any other Magistrate having jurisdiction on 
the line. Such other Magistrate shall thereupon proceed to inquire 
into the case in the same manner as if it had happened in his own 
District. 

The Magistrate will, whenever he wishes for the assistance of the 
Consulting Engineer, either in aiding the Police inquiry, or in prosecut- 
ing" the case before him, or in giving evidence on matters relating to 
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Ch. XIV. Railway administration, issue a requisition to that officer to attend. He 

will report the result of his inquiries into all serious accidents to the 

Ss. 175, 17G. Commissioner for the information of Government. 

He will insist upon the attendance of all officers of the Railway 
Comj)a!iy, of whatever rank, if he considers such attendance necessary. 

He will enforce the provisions ct‘ the Railway Act against the high 
officers of the Railway Company, in the event of their omitting to pro- 
secute their subordinates for breaches of railway law. Bengal Govern- 
ment Order, dated 8th Sept., 1865. 

175 . An officer in charge of a Police-station may, 

Power to summon per- hj ordci" in Wi'iting, summon two 
sons- ' • or more persons as aforesaid for the 

purpose of the said investigation, and any other person 
who apiieavs to he acquainted with the facts of the case. 
Every person so summoned shall ho hound to attend 
and to answer truly all questions other than questions 
the, answers to which would have a tendency to expose 
him to a criminal charges or to a penalty or forfeiture. 

If the facts do not disclosei a cognizahle oifonce 
to which section 170 applies, such i)ersons shall not ho 
required by the Police-officer to attend a Magistrate’s 
Court. 

(S. 131.) 

Non-attcndance in obedience to such an order by a Police ofRccr is 
punisluible under, S. 174, Penal Cede. 

Refusal to answer questions other than those of a criminating 
tendency is punishable under S. 179, Penal Code. 

If the answers given are false the person making them would be 
liable to punishment for intentionally giving false evidence as defined 
ill 8. 191 and punishable under S. 193, Penal Code. 


176 . When any person dic,s while in the custody 
by magistrate the pohcc, thc ueai'cst JVIagistrat© 
into cause of death. empowered to liold iuquosts shall, 

and, in any otlier case mentioned in section 174, clauses 
{a), {h) and (<?), any Magistrate so em2)owered may, hold 
an inquiry into the cause of death, either instead of, 
or in addition to, the investigation held by the Police- 
officer ; and, if he docs so, he shall have all the powers 
in conducting it which he would have in holding an 
inquiry into an offence. The Magistrate holding such 
an inquiry shall record the evidence taken by him in 
connection therewith in any of the manners hereinafter 
prescribed, according to the circumstances of the case. 
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Whenever such Magistrate considers it expedient 
Power to to make an examination of the 

corpse. • dead body of any person who has 

been already interred, in order to discover the cause of 
his death, the Magistrate may cause the body to be 
disinterred and examined. 

(S. 136.) 

This section, it should be noted, declares that when a person dies 
while in the custody of the Police, the nearest Magistrate empowered to 
hold inquests, shall hold an inquiry into the cause of death. 

Proceedings under S. 17G are not open to revision as they are 
specially excepted from the operation of S. 435. 

In Bomba r, all Magistrates have been authorized to hold inquests 
under S. 176 {Oaz.^ 1872, p. 1325) ; provided that they are not Honor- 
ary Magistrates, in which case a special order on each occasion is necos* 
sary {Gaz.^ 1873, p. 16). District Superintendents and Assistant 
District Superintendents have also been empowered to hold inquests, 
{^Gaz., 187, p. 4339). 


PART VI. 

PROCEEDINGS IN PROSECUTIONS. 


CHAPTER XV. 

Of the Jurisdiction of the Criminal Courts 
IN Inquiries and Trials. 

A. — Place of Inquiry or Trial. 

177 . Every offence shall ordinarily bo inquired 

Ordinary place of in- into and tried by a Court within 
Quiry and trial. the local limits of whose jurisdic- 

tion it was committed. 

(S. 63, para. 1.) 

The Code does not affect any special jurisdiction or power conferred 
by any other law now in force (S, 1) and therefore S. 177 would not 
affect the jurisdiction of a Court under the Mutiny Act over British 
soldiers committing offences. That jurisdiction is, however, only per- 
missive and therefore when the Civil authorites have got possession of 
the investigation of the offence, and the Military authorities have not 
availed themselves of the alternative procedure of trying the offenders 
by 4 General Court-Martial, the Magistrate is competent to proceed 
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Ch. XV. in the manner directed by the Code unless the Governor General in 
■■ Council has under S, 530 issued rules to the contrary. Empress v, 
Ss. 178, 179. Maguire, 1. L. E., 5 Cal., 121.: (S. C.) 4 Cal. L. R., 432. 

178. NotAvitlistanding anything contained in 
Power to order oases to scction l77,'the Local Government 

be tried In different Sea- may direct that any cases or class 
sions Division. cascs Committed for trial in any 

district may he tried in any Sessions Division : 

Pi’ovidcd that snch direction be not repugnant to 
any direction previously issued under the twenty -fourth 
and twenty-fifth of Victoria, chapter 101, section 16, or 
under this Code, section 626. 

(S. 63, para. 2.) 

Under 24 and 25 Vic. c. 104 s. 15 a High Court has the superin- 
tendence over all Courts subject to its Appellate jurisdiction, and has 
power to direct the transfer of any suit or appeal from snch Court to 
any other Court of equal or superior jurisdiction. S. 526 empowers a 
High Court under certain circumstances to* transfer a case or try it 
itself. In all cases transferred by the High Court to itself for trial, the 
trial mav, if the High Court so direct, be by Jury. S. 267. 

179. When a person is accused of the commission 

Accused triable in die- ^Uy- 

triot where act is done, thing wliicli ]ias been douo, and of 

or where consequence conscquenco whicll liaS CnSUcd, 

such offence may he inquired into 
or tried by a Court within the local limits of whose 
jurisdiction any such thing has been done, or any such 
consequence has ensued. 

Illustrations, 


(«) A is wounded within the local limits of the jurisdiction of 
Court X and dies within the local limits of jurisdiction of Court Z. 
The offence of the culpable homicide of A may be inquired into or tried 
either by X or Z. 

(h) A is wounded within the local limits of the jurisdiction of 
Court X, and is, during ten days within the local limits of the jurisdic- 
tion of Court Y, and during ten days more within the local limits of 
the jurisdiction of Court Z, unable in the local limits of the jurisdiction 
of either Court Y or Court Z to follow his ordinary pursuits. The 
offence of causing grievous hurt to A may be inquired into or tried by 
X, Y 01 Z. • 

(c) A is put in fear of injury within the local limits of the juris- 
diction of Court X, and is thereby induced, within the local limits of 
of the jurisdiction of Court Y, to deliver property to the person who 
put him in fear. The offence of extortion committed on A may be 
inquired into or tried either by X or Y. 

(S. 66.) 
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When jurisdiction over an offence is given by Ss. 179 et seq. to the Cb. XV. 
Magistrates of more than one District, it is often doubtful where the — ■■ 
inquiry or trial should be held. The following rules have been issued S. 179. 
for the guidance of Magistrates in the N. W. Provinces and the Pun- 
jab on this point : 

A Magistrate should act under S. 179 and the following sections 
solely with reference to the convenience of the public : ordinarily the 
proper district for the inquiry and trial of offences falling under those 
sections would be that where the witnesses could, with the least incon- 
venience, attend. In such cases, therefore, the Magistrate to whom 
the complainant or prosecutor may apply, should commence the investi- 
gation, and proceed with the inquiry and trial, unless he find, in the 
course of inquiry, that the case can be more conveniently tried in ano- 
ther district. In the event of the latter contingenc}", he should sus- 
pend further proceedings, and place himself in communication with the 
Magistrate of such other district, recommending that the case be re- 
moved to that district. If the Magistrate of this district should concur, 
but not otherwise, the proceedings and the accused should bo forwarded 
to such other Magistrate, and the prosecutor directed to attend and 
prosecute his complaint. If the other Magistrate differ from him in 
his opinion as to the district in which the investigation and trial can 
be most conveniently held, the first Magistrate should either proceed 
with tlie inquiry and trial, or refer the question of venue for the deter- 
mination of the Sudder Court. — Agra Sudder Court Circular 21, 1864 ; 

Also Judicial Commissioner, Punjab, Circular 24, December 24, 1864 ; 

Chief Court, Punjab, Cir., Oct. 23, 1873; Smyth, Chap. IT, S. 31. If 
the transfer of a case to another district is proposed by a Subordinate 
Magistrate, the application should be submitted through the Magistrate 
of the District, who will, if he considers the transfer desirable, forward 
it with his own recommendation to the Magistrate of the District in 
which he thinks the case should be tried. — Smyth, Hid. 

A girl was sold at Mirzapore by her mother to a prostitute, who 
took her to Benares. The Sessions Judge of Benares tried and sen- 
tenced the latter woman, under S. 373, Penal Code, for “buying a minor 
with intent that she shall be employed for purposes of prostitution,” 
overruling the plea of want of jurisdiction, on the ground tliat posses- 
sion of the girl was a consequence by reason of which she was accused 
of an offence. On appeal, the Agra Sudder Court allowed the plea, 
holding the purchase with intent, <fcc., wliich took place at Mirzapore 
Ivas the offence, and that no “ consequence,” such as is contemplated by 
S. 179, had ensued. The Court further ruled that the terms “ any- 
thing which has been done*’ mean some act constituting the offence, or 
part of it ; and that the terms “ any consequence which has ensued” 
mean some consequence modifying or completing that act. — Mussamut 
Jowahir, 6 Agra, 46; Begum, alias Elahee Jan, ibid, 136. 

Under S. 156 any oflicer in charge of a Police station, without the 
orders of a Magistrate, is competent to investigate any cognizable case 
which the Magistrate to whom he is subordinate can inquire into or try 
under section 179. 


25 



194 


CODE OP CRIMINAL PROCEDURE. 


Ch. XV. 180. When an act is an offence by reason of its 
S^Tso. relation* to any other act which is 

act is offence by reason alsO an offcnce, Or which WOUld 

of relation to other offcnce if the doer were eap- 

able of committing an offence, a 
charge of the first-mentioned offence may be inquired 
into or tried by a Court within the local limits of whose 
jurisdiction either act was done. 

lUmtrations, 

• (si) A cliarge of abetment may bo inquired into or tried either by 
the Court within the local limits of whose jurisdiction the abetment 
was committed, or by the Court within the local limits of whose juris- 
diction the offence abetted was committed. 

(Z>) A charge of receiving or retaining stolen goods may be in- 
quired into or tried either by the Court within the local limits of whose 
jurisdiction the goods were stolen, or by any Court within the local li- 
mits of whose jurisdiction any of them were at any time dishonestly 
received or retained. 

(c?) A charge of wrongfully concealing a person known to have been 
kidnapped may be inquired into or tried by the Court within the local 
limits of whose jurisdiction the wrongful concealing, or by the Court 
witliin the local limits of whose jurisdiction the kidnaj^ping took 
place, 

(S. 66.) 

The term “ act” includes also an illegal omission, S. 4 last cl. 

With reference to 111. (b) see Keg. v. Sakhya Gorund and 
another, I. L. K., 1 Bomb., 60 in which it was held that the theft having 
been committed in foreign and not in British territory the conviction for 
that offence could not be sustained under S. 180 ; but the j^risoners 
could be properly convicted of retaining stolen property in British terri- 
tory. This was followed on Sunker Gope, I. L. K., 6 Cal., 307. See 
also Keg. v. Adi\igada, I. L. K., 1 Mad., I7l. But it has been held by 
the Madras H. Ct. that when the act by which the accused has become 
possessed of the property has been committed out of British India, no 
Court of British India has jurisdiction in respect of subsequent acts 
in remaining in possession of the property because the question whether 
such subsequent acts amount to an offence under the Penal Code re- 
quires proof of the commission of tho substantive offence in the doing 
of the act by which the accused when out of British India became 
possessed of the property. This has, however, been remedied by Act VIII 
of 1882, S. 9 which has amended the definition of stolen property in 
S. 410, ]?enal Code, by making it immaterial whether the transfer has 
been made within or without British India. 

In the absence of compliance with the provisions of the Extradi- 
tion Act no Court of British India can recognize, as offences, acts over 
which by virtue of S 2, Penal Code, they have no territorial jurisdiction. 
Mad. H. Ct., Pro., Oct. 2, 1877, Weir, 161. 
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181 . The offence of being a thug, of being a 
Being ft thug or belong, thug and Committing murder, of 
ing to ft gftng of daooite. dacoity, of dacoity with murder, 
eseftpefromouetody.&e. of having belonged to a gang of 
dacoits, or of having escaped from custody, may be in- 
quired into or tried by a Court within the local limits 
of whose jurisdiction the person charged is. 


The offence of criminal misappropriation or of 
oriminfti misappropri- Criminal brcach of trust may be 
fttion and oriminni breftch inquired into 01* tried by a Court 
of trust. witliin the local limits of whoso 

jurisdiction any part of the property which is the sub- 
ject of the offence was received by the accused person, 
or the offence was committed. 


The offence of stealing anything may be inquired 

stealing tried by a Court within. 

the loenl limits of whoso jurisdic- 
tion such thing was stolen or was possessed by the thief 
or by any person who receives or retains the same 
knowing or having reason to believe it to be stolen. 

(S. 68, S. 67, Illustrations.) 


Any officer in charge of a Police station may, without an order of 
a Magistrate investigate such an offence, if it be a cognizable offence, 
provided that he be subordinate to the Magistrate who has jurisdiction 
to inquire into or try it. S. 15G. 

Seo note to S. 180 with special reference to the last clause of s. 181. 


Place of inquiry or trial 
where scene of offence is 
uncertain. 

or not in one district 
only; 

in partly another, or 

or where offence is con- 
tinuing 

mitted in more local 

or consists of several 
acts. 

it may be inquired 
jurisdiction over any 


182 . When it is uncertain in 
wMch of several local areas an 
offence was committed, or 

where an offence is committed 
partly in one local area and partly 

where an offence is a continu- 
ing one, and continues to be corn- 
areas than one, or 

where it consists of several 
acts done in different local areas, 
into or tried by a Court having 
one of such local areas. 

(S. 67.) 
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Ch. XV. When jurisdiction over an offence is given to the Magistrates of 

more than one District, it is often doubtful where the inquiry or trial 

8. 183. should be held. The following rules have been issued for the guidance 
of Magistrates in the N. W. Provinces and the Panjab on this point ; 

A Magistrate should act solely with reference to the convenience 
of the public ; ordinarily the proper district for the inquiry and trial 
of offences falling under those sections would be that where the wit- 
nesses could, with the least inconvenience, attend. In such cases, 
therefore, the Magistrate to whom the complainant or prosecutor may 
apply should commence the investigation, and proceed with the inquiry 
and trial, unless he find, in the course of inquiry, that the case can be 
more conveniently tried in another district. In the event of the latter 
contingency, he should suspend further proceedings, and place himself 
in cornmunication with the Magistrate of such other district, recommend, 
ing that the case be removed to that district. If the Magistrate of 
this district should concur, but not otherwise, the proceedings and the 
accused should be forwarded to such other Magistrate, and the prosecutor 
directed to attend and prosecute his complaint. If the other Magistrate 
differ from him in his opinion as to the district in which the investiga- 
tion and trial can be most conveniently held, the first Magistrate should 
either proceed with the incpiiry and trial, or refer the question of venue 
for the determination of the Sudder Court. — Agra Sudder Court Cir- 
cular 21, 1804 ; Also Judicial Commissioner, Panjab, Circular 24, 
December 24, 1804 ; Chief Court, Panjab, Cir., Oct. 23, 1873 ; Smyth, 
Chap. II, S. 31. If the transfer of a case to another district is proposed 
by a Subordinate Magistrate, the application should bo submitted 
through the Magistrate of the District, who will, if he considers the 
transfer desirable, forward it with bis own recommendation to the 
Magistrate of the District in which he thinks the case should be tried.— 
Smyth, ibid, 

183 . An offence committed whilst the offender 
oflFence committed on a is in tlic coursG of performing a 
journey joumcy or voyagc may be inquired 

into or tried by a Court through or into the local limits 
of whose jurisdiction the olfender, or the person against 
whom, or tlie thing in respect of which, the offence 
was committed, passed in the course of that journey or 
Toyage. 

(8. 67 Ulus. («).) 

An officer in charge of a Police station may, without an order of a 
Magistrate, investigate such an offence, if it be a cognizable offence, 
provided that ho is subordinate to the Magistrate who has jurisdiction 
to inquire into or try it. S. 156. 

The journey spoken in S. 183 of must be a continuous journey 
from one terminus to another in all its conditions. It appeared dis- 
tinctly from^the evidence that the journey was ii»terrupted at Allahabad 
both on the part of the complainant and the accused, and therefore it 
was held that the Magistrate of Howrah had no jurisdiction to entertain 
the charge of an offence which was committed near Allahabad, on a 
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journey which was broken by both parties at that place. The Court Ch. XV. 

remarked that the illustration “affords relief by giving jurisdiction • 

to the local tribungil at the place where the offender either stops or is Ss. 184, 185. 
made to stop, or at the place where the complainant stops,” and that 
“ this means where either of thorn first stops or breaks his journey or 
voyage.” The stoppage was also one not due to the nature of the journey 
itself . — In re Hiramun Ayah, 21 W. E., 64 ; (S. C ) 13 B. L. E., 4, App, 

The case of (Eeg. v, Malony, 1 Madras, 193,) is also important 
on the matter of jurisdiction. In that case a Eailway Guard was 
charged under S. 27 of the Eailway Act with drunkenness whilst in 
charge of a train, &c. He was removed from that train and detained 
at a place beyond the local jurisdiction of the High Court, but he broke 
away and continued his journey to Madras. The High Court held that 
it had no jurisdiction to try the offence, since the projier eff^t. and 
construction of S. 35, Act XVIII of 1862, is that, if a person be 
accused of an offence committed whilst a journey or voyage is going on, 
ho may be tried if any part of that journey or voyage during which the 
offence is alleged to have been committed lies within the local limits 
of the Court’s jurisdiction. Here the journey on which the offence 
was alleged to have been committed ended, so far as regarded the person 
accused, and the offence, at a place beyond those limits. 

184. All offences against the provisions of any 
law for the time being in force 
relating to Railways, Telegraphs, 
the Post-office or Arms and Am- 
munition may ho inquired into or tried in a Presi- 
dency-town, whether the offence is stated to have been 
committed within such town or not : Provided that the 
offender and all the witnesses necessary for his prosecu- 
tion are to be found within such town. 

(Act IV, 1877, Ss. 238, 239.) 

The law relating to Eailways in India is contained in Act IV of 
1879 ; to Telegraphs in Act I of 1876 ; to the Post-ofiice in Act XIV 
of 1866 ; and to Arms and Ammunition in Act XI of 1878. 

185. 


Offences against Bail 
way. Telegraph, Post- 
offlee and Arms Acts. 


High Court to decide, 
in case of doubt, district 
where inquiry or trial 
shall take place. 


Whenever any doubt arises as to the Court 
by which any offence should under 
the preceding provisions of this 
chapter he inqumed into or tried, 
the High Court within the local 
limits- of whose appellate criminal jurisdiction the 
offender actually is may decide by which Court the 
offence shall be inquired into or tried. 

In British Burmah, when the offender is an Euro- 
pean British subject, the Recorder of Rangoon, and in 
all other cases the Judicial Commissioner, shall for the 
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Ch. XV. purposes of this section he deemed to . be the Sigh 
Court. 

(S. 69.) 

Sec note to S. 182. 

186 . When a Presidency Ma£»istrato, or District 
in ,»»„» Magistrate, a Sub-divisional Magis- 

or warrant for offence com- tratc Ol’, IT lie IS Specially eUipOWer- 
mittcd beyond local juris- eJ jn tllis hclialf by the Local 

Government, a Magistrate of the 
first class, sees I’eason to believe that any person within 
thc.lQcal limits of his juiasdiction has committed with- 
out such limits (wlietlier within or without British 
India) an offence which cannot, under the provisions 
of sections 177 to 181 (hotli inclusive), or any other 
law for the time being in force, be inquired into or tried 
within sucli local limits, hut is under some law for the 
time being in force triable in British India, such Magis- 
trate may inquire into the offence as if it had been 
committed within such local limits, and compel such 
person in manner hereinbefore provided to appear before 
ivccsistratc’s procedure him, aiid scnd sucli poi son to the 
on arrest. Magistrate having jurisdiction to 

inquire into or try such offence, or, if such offence is 
bailable, take a bond with or without sureties for his 
appearance before such Magisti*ate. 

When there are more Magistrates than one having 
such jurisdiction and the Magistrate acting under this 
section cannot satisfy himself as to the Magistrate to or 
before whom such person should be sent, or bound to 
appear, the case shall be reported for the orders of the 
High Court. 

(Ss. 157, 174.) 


In Madhas all Magistrates of tho first class have been authorized 
to .act under S. 186, {Gaz,, 1873, p. 717) ; also in Oude {Oaz., 1873, 
p. 3) : also in Bombay {Gaz.., 1872, p. 1325) ; provided that in Bombay 
such Magistrates, are not Honorary Magistrates, when a special order 
is necessary in each cases (iJ., 1873, p. 16). 

In the Panjab all senior officers at head-quarter stations under 
the Magistrate of the District, who are Magistrates of the first class, 
have been empowered to act under this section, but only in the absence 
of the Magistrate of the District from the station. For this purpose 
it has been declared that the senior Assistant Commissioner, who is a 
Magistrate of tho first class, shall be deemed tho senior officer under 
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Pi’ocedui’G where war- 
rant issued by Subordi- 
nate Magistrate. 


the Magistrate, and if there be no such officer, the senior Extra Cb. XV. 

Assistant Commissioner, being a Magistrate of the first class, shall be 

so deemed. — Orrz , 1873, p. 75. Ss. 187, 188t 

The inquiry held by the Magistrate who takes cognizance of the » 

offence is evidently not an inquiry under Chapter XV III of this Code, 
but to satisfy himself that there ‘Arid prim d facie good grounds for send- 
ing the person believed to have committed the offence to a Magistrate 
having jurisdiction to inquire into (Chapter XVIII) or to try such 
offence. 

The Extradition Act (XXI of 1879, Ss. 11 — 17) provide.s for the 
trial of offences committed out of British India. S. 15 of that Act 
confers on a Magistrate in British India, the power to arrest a person 
charged with the commission of any certain .sj)ecified offences beyond 
British India and in a foreign State in alliance with Her MajCkty and 
S. 16 provides for the coiiibc to be followed after such arrest. 

A Political agent, who is also a Magi.strate in an adjoining District, 
is comjietent to issue a warrant for the arrest of a person in that 
District for an offence committed in the State of which ho is the 
Political Agent. 'I’lie fact that at the time of issuing that warrant he 
was not in that District but in foreign territory does not affect the 
legality of the warrant. Lacha Kalu, I, L. II., 1 Bomb., 111. 

187. If the porsoii has boon arrestocl under a 
warrant issued under section 180 
by a Mai'istrato otlnn’ tiunn a Pre- 
sid<;iicy Mai^istratc or Distidct Ma- 
gistrate, sncli Magistrate shall send the ])oison arrested 
to the District Magistrate to whom he is subordinate, 
unless the Magistrate having* jurisdiction to inquire into 
or try snch olfcnce issues his wai*i*ant for the arrest of 
such person, in which case the person arrested shall be 
delivered to the Polie-e-oiliem’ executing such warrant, 
or shall he sent to the Magistrate by whom such Avar- 
rant Avas issued. 

If the offence which the person arrested is alleged 
or suspected to haA’^e committed is one which may be 
inquired into or tried by any Criminal Coiu’t in the 
same district other than tliat of the Magistrate acting 
under section 180, such Magistrate shall send such per- 
son to such Court. 

(S. 175.) 

188. When an European British subject commits 
LiftbUity of British sub. au ofLcuce in the dominions of a 

jeots for offenoes commit- Prince or State in India in alliance 

ted out Of British India. Majasty, or 

. when a Native Indian subject of Her Majesty com- 



Cli. XV. 
S. Ia9, 


CODE OP CKIMINAL PROCED^t|/: 

mits an offence at any place beyond the limits of British 
India, 

he may be dealt with in respect of such offence as 
if it had been committed at any place within British 
India at which he may be found : 

Provided that no charge as to any such offence 
Political Agent to oerti. sliall bc inquired into in British 

fy fitness of inquiry into India uiiless tlic Political Agent, if 

there be one, for the territory in 
Avhich the ofTonce is alleged to have been committed, 
certifies tliat, in his oxiinion, the charge ought to be 
inquired into in British India : 

Provided also that any proceedings taken against 
any person under this section which would bo a bar to 
subsequent jiroceedings against such person for the 
same offence if such offence had been committed in 
British India shall be a bar to further proceedings against 
him under the Foreign Jurisdiction and Extradition 
Act, 1879, in respect of the same offence in any terri- 
tory beyond the limits of British India. 

(Act XXI, 1879, S. 9.) 

Political Agent is defined in S. 

189 . Whenever any suc^offcncc as is referred to 
Power to direct copies of scction 188 IS being inquiied 
depositions or exhibits to jnto 01 ’ tried, tlic Local Government 

be received in evidence .j. 

copies of depositions made or exhibits produced before 
the Political Agent or a judicial officer in or for the 
territory in which such offence is alleged to have been 
committed shall be received as evidence by the Court 
holding such inquiry or trial in any case in which such 
Court might issue a commission for taking evidence as 
to the matters to which such depositions or exhibits 
relate. 

(Act XXI, 1869, S. 10.) 

fis. 503 et seQ. provide for the issue ot‘ a Commission to take the 
evidence of witnesses in an inquiry or trial. A commission can be issued 
6nly by a Presidency Magistrate, a District Magistrate, a Court of 
Session or the High Court, when it appears that the examination of a 
witness is necessary for the ends of justice and that the attendance of 
such witness cannot be procured without an amount of delay, expense or 
inconvenience which, under the circumstances of the case would be «n- 
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reasonable. S. 503. Under such circumstances copies of .the depositions Ch, XV, 
made or exhibits produced before the Political Agent or judicial officer — - 

in a foreign State wodld, under the orders of Government, be receivable Ss. 190, 191. 
as evidence. 

190. In sections 188 and 189 
flned”^******* Agent” de- expression “ Political Agent” 
means and includes — 

(ffl) the principal officer representing the British 
Indian Government in any territory beyond the limits 
of British India ; 

(b) any officer in British India appointed by the 
Governor-General in Council, or the Governor in Coun- 
cil of the Presidency of Port St. Gcoi’ge or Bombay, to 
exercise all or any of the powers of a Political Agent 
under the Porcign Jurisdiction and Extradition Act, 

1879, for any territory not forming i)art of British India. 

(Act XXI of 1879;; S. 3.) 

-S . — Conditions requisite for Initiation of 
Proceedings. 

191. Except as hereinafter provided, any Presi- 
Cognizance of offoncos denevj^agistrate. District Magis- 
by Magistrates. trati^^l^ub-divisioiial Magistrate, and 

any other Magistrate specially empowered in this behalf, 
may take cognizance of any olfcncc — 

(«) upon receiving a complaint facts which con- 
stitute such offence ; 

{b) upon a police report of such facts ; 

(<?) upon information received from any person 
other than a Police-officer, or upon his own knowledge 
or suspicion, that such offence has been committed. 

_ The Local Government, or the District Magistrate 
subject to the general or special orders of the Local 
Government, may empower any Magistrate to take cog- 
nizance under clause (a) or clause {b) of offences for 
wliich he may try or commit for trial. 

The Local Government may empower any Magis- 
trate of the first or second class to take cognizance 
under clause (c) of offences for which he may try or 
commit for trial. 
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Ch. XV. Complaint means an allegation made to a Magistrate with a view 

— to institute proceedings under this Code that^ some person whether 
S. 191. known or unknown has committed an ofEence : but does not include the 
report of a Police officer. S. 4 (a). 

A complaint may be made by the person against whom the ofEence 
has been committed ; or by the public servant or his superior in a case of 
contempt of his lawful authority S. 195 (a) : or by a Court in which or 
in relation to the proceedings of which, any of certain ofEences against 
public justice or relating to documents has been committed or of some 
Court to which such Court is subordinate, S. 195 (i), (c) ; or, in cases of 
ofEences against the State, by order of, or under authority from, the 
Governor-General in Council, the Local Government or some officer 
empowered by the Governor-General in Council in that behalf (S. 196.) 

• S. 141 (c) of the Code of 1872 expressly provided that “ any person 
acquainted with the facts of a case may make a complaint.’* This has 
not been re-enacted, but will probably be accepted where the absence of 
the person aggrieved is accounted for or tlio oUence is of a serious nature, 
as it is only for any offence under Chapter XIX or XXI of the Penal 
Code or under Ss. 493 — 498 that a complaint of the person aggrieved by 
the ofEence is specially required. Ss. 198, 199. 

A Police report of the facts on which a Magistrate specially em- 
powered to act may take cognizance of any offences would be (1) when 
after investigation a Police officer forwards an accused person for 
inquiry or trial on sufficient evidence or reasonable ground for 
suspicion that ho has committed a cognizable offence (S. 170) ; 
or when the Police officer has reported that in his opinion no 
sufficient evidence or reasonable ground for suspicion exists, and 
the accused has been released on bail (S. 1G9) : or when for reasons 
reported a Police officer has abstained from investigating into a cogniz- 
able ofEence (S. 157) or into a non-cognizable case when complaint has 
been made to the officer in charge of a Police station and been merely 
entered in his diary (S. 155) ; or after investigation into a non-cognizable 
case specially ordered by a Magistrate of the first or second class (S. 165). 

. The Government of Bengal, Cir. 16, March 25, 1880, has authorized 

the District Magistrate to nominate (? appoint) any single member or 
members of a Bench or any salaried Magistrate to receive complaints of 
cases triable by the Bench and which the Magistrates nominated are 
themselves empowered to try or commit for trial. 

If any Magistrate, not especially empowered by law so to act, takes 
cognizance of an offence under S. 191 (a) or (^) erroneously in good 
faith, his proceedings shall not be set aside merely on the ground of his 
not being so empowered, S. 529 (e) ; but if he acts under S. 191 (c) his 
proceedings shall be void. S. 530 (^). 

Act V, 1861, S. 24, declares that it shall be lawful for any Police 
officer to lay any information before a Magistrate and to apply for a 
summons, warrant, search-warrant or such other legal process as may by 
law issue against any person committing an offence and to prosecute 
such person up to final judgment. 

A petition containing a complaint or charge of any offence other 
than an offence for which Police officers may under this Code arrest 
without warrant, or of wrongful restraint or wrongful confinement and 
presented to any Criminal Court, must bear a stamp of eight annas. — 
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Act VII of 1870 (Court Fees* Act), Sch. II, Art. 1, (b.) If complaint Ch. XV. 

of such offence is not made bj written petition, the complainant shall pay 

a fee of eight annas, upless the Court thinks ht to remit such payment, S. 192. 
when his examination is reduced to writing. — S. 18. If the pm’son accused 
is convicted, the Criminal Court, in addition to the penalty imposed 
upon him, is bound to order him to repay to the complainant the fee 
paid on such application or petition or at the time of the complainant’s 
examination, and also any fees for serving processes that may have been 
paid, and such sums are recoverable as if they were fines imposed by the 
Court. — S. 31. When a complaint of a non-cognizable offence resulted 
in a conviction of a cognizable offence, it was held that the complain- 
ant was entitled to be recouped by the accused to the amount or the 
stamp fee paid upon his complaint, the test by which to determine 
whether the recoupment should be made being the nature of the com- ’ 
plaint, not of the conviction. — Bomb. H. Ct., January 15, 1875. Bom. 

H. Ct., In re Chunya bin Shevaya, Nov. 27. Complaints of a public 
servant (as defined in the Penal Code), a municipal officer, or an officer 
or servant of a llailway Company, are exempt from stamp duty. — S. 19, 
cl. xviii. 

In Bombay all Magistrates of the first class have been empowered 
to act under this section, unless they be Honorary Magistrates, when a 
special order is necessary in each case. — Gaz., 1872, p. 1325 ; Id., 1873 

p. 16. 

In the Panjab all Senior Officers at head-quarter stations under 
the Magistrate of the District, who are Magistrates of the first class, 
have been empowered to act under this section, but only in the absence 
of the Magistrate of the District from that station. For this purpose 
it has been declared that the Senior Assistant Commissioner, who is a 
Magistrate of the first class, shall be deemed the Senior Officer under 
the Magistrate, and if there be no such Officer, the senior Extra Assis- 
tant Commissioner, being a Magistrate of the first class, shall be so 
deemed. — Gaz., 1873, p. 75. 

192 . Any District Magistrate or Sub-divisional 
Transfer of cases by Magistrate may transfer any case, 

Magistrates. of whicli lic lias taken cognizance, 

for inquiry or trial to any Magistrate subordinate to 
him. 

Any District Magistrate may empower any Magis- 
trate of the first class who has taken cognizance of any 
case, to transfer it for inquiry or trial to any other 
specified Magistrate in liis District who is competent 
under this Code to try the accused or commit him for 
trial ; and such Magistrate may dispose of the case 
accordingly. 

(Ss. 4i4i, 14il, paras. 2 and 3.) 

All Magistrates in a District or in a Sub-division are respectively 
subordinate to the District Magistrate or Sub-divisional Magistrate, 

S. 17.’ 
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Ch. XV. In Madiias all Magistrates of the first class have been invested 

with powers under S. 192 {Oaz , 1873, p. 717) ; but in Bengal the 

S. 192. Lieutenant-Governor has stated that he will empewer Magistrates to 
act under this section only on special applications and on special reason 
shown. The system introduced is for the Magistrate of the District to 
empower his subordinate Magistrates to receive complaints either gene- 
rally or for only certain specified offences within certain local limits and 
to try these cases themselves throughout, without any transfer, except 
under any special order of the Magistrate of the District, though it is 
open to any Magistrate of a District to reserve to himself any classes of 
complaints and receive and distribute them, tl)cre being some classes of 
cases, such as defamation, which, in the opinion of the Lieutenant- 
Governor, most Magistrates should not be allowed to entertain. At 
large, stations one Court should sit regularly as the Police Court, and 
take up ordinary Police cases as they are sent in by the Police . — CaL 
Gaz., 1873, p. G3. 

In the N. W. Provinces all Joint or Assistant Magistrates or 
Assistant Commissioners holding their Courts at the head-quarters of a 
District, being Magistrates of the first class and next in seniority to the 
Magistrate of the District, have been vested with powers under S. 192, 
to be exercised only when the Magistrate of the District is absent from 
head-quarters. — Gaz , 1873, p. 903. 

If any Magistrate not empowered by law in that behalf erroneously 
in good faith transfers a case under S. 192, his proceedings shall not bo set 
aside merely on the ground of his not being so empowered. S. 529 (f.) 

There are certain eases which a Magistrate must transfer to another 
Magistrate as he is himself not competent to try them (See S. 487). 
'inhere are other cases which it is exceedingly undesirable that he should 
try cither because he has himself initiated the prosecution, or is, from 
his per.sonal knowledge of the facts, one of the witnesses, or has some 
strong interest in the result. S. 555 declares that no Magistrate shall, 
except with the permission of the Court to which an appeal lies try 
or commit for trial any case to or in which he is a party, or personally 
interested. Explanation, A Magistrate shall not be deemed to be a 
party to, or personally interested in, any case merely because he is a 
Municipal Commissioner. 

A Magistrate is not incapacitated from dealing with a case judi- 
cially, merely because in the character of Magistrate, it may have been 
his duty to initiate the proceedings, but it is wrong that the District 
Magistrate should deal with such a case judicially when there' was no 
necessity for his doing so, when ho had himself discovered the alleged 
fraud and initiated the prosecution, and when he was one of the prin- 
cipal witnesses against the prisoner. The mere fact that the Magistrate 
was one of the witnesses for the prosecution was a most cogent reason 
why he should not have been a member of the Bench by which the 
trial was to be held. Bholanath Sen, I. L. IL, 2, Cal., 35. 

The interest which disqualifies a Judge is not merely a pecuniary 
interest ; that would be too limited a way of describing such ail interest ; 
but in describing it we ought rather to use the language of Norman, J, 
in the case of the Queen y. Mehta Singhy 4 B. L. R., 15, that is to say, 

** a personal or a pecuniary interest.” A Magistrate could not try a 
person for an assault on himself ; and without defining precisely what 
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amounts to personal interest, it appears to me that there must be either 
a personal or pecuniary interest in order to disqualify a J udge or Magis- 
trate from exercising the general jurisdiction which the law confers upon 
him.” In this case ,the proceedings were instituted by the Sub- 
Registrar who was also the Magistrate who held the trial. On this 
point the Court further remarked “ I cannot suppose that because 
an officer in this position sanctions the institution, his mind is 
made up as to the guilt of the party, and that he is not willing to 
consider the evidence that may be produced before him, when he comes 
to try the case. In this case there appears to be no such interest as 
would prevent the case from going before the Magistrate as the 
trying authority ; but as I have already said, it would be better, where 
it can be avoided, that this should not be done, and it may very well be 
that the Court, in its discretion, would in similar cases, direot th'c 
transfer of the case, in order that it should be tried by some other 
officer.” Hiralall Dass, 8 13. L. R., 422. J?W// Bench, 

Ss. 487, 555 prescribe certain rules for the disqualification of 
J udges and Magistrates in holding inquiries or trials or trying appeals. 


193 . Except as otherwise expressly provided hy 
cognizonco of offoncos tills Code oi* liy ally otlier law for 

by Courts of Sessions. the time hoillg in foi’Ce, 110 CoUl't 

of Session shall take cognizance of any offence as a 
Court of original jurisdiction, unless the accused has 
boon committed to it by a Magistrate duly empowered 
in that behalf. 


Additional 


Cases to be tried by 
Additional and Joint 
Sessions Judges; 


or as the Sessions Judge of 
them for trial. 


Sessions Judges and Joint Sessions 
Judges shall try such cases only as 
the Local Government by general 
or special order direets them to try, 
the Division makes over to 


Assistant Sessions Judges shall try such cases only 

by Awztant Sessions »» tllC SeSsionS Judge of tllC Divi- 
Judges. sion by general or special order 

makes over to them for trial. 

(Ss. 17, 18, 231.) 


The following Magistrates are empowered to make commitments to 
a Court of Session, any Presidency Magistrate, District Magistrate, 
Sub-divisional Magistrate, Magistrate of the first class or any Magis- 
trate specially empowered in that behalf by the Local Government. 
S. 206. See note. 

If, however, a commitment is made by any Magistrate or other 
authority purporting to exercise such powers duly conferred but not 
being duly conferred, the Court to which the commitment is made may, 
after perusal of the proceedings, accept the commitment of it considers 
that the accused has not been prejudiced, unless objection was made on 


Ch. XV. 
S. 193. 
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Ch. XV. behalf of either the accused or of the prosecution to the jurisdiction of 

such Magistrate or other authority during the inquiry and before the 

S. 194. order of commitment. The Court is competent tp quash the commit- 
ment and direct a fresh inquiry by a competent Magistrate, if it consi* 
der that the accused has been prejudiced or an objection was so made. 
S. 532. 

A Court of Session as a Court of original jurisdiction can take cog- 
nizance of certain ‘‘contempts’* committed in its view or presence and 
jiass sentence. S. 480. 

A commitment by the Court of Session can also be made by that 
Court itself for one of the offences specified in S. 195, if that offence be 
committed before it or be brought under its notice in the course of a 
judicial proceeding. S. 477. A Civil or Revenue Court is also competent 
to'cemmit for the same offences under the same circumstances. S. 478. 

In the case, however, in which an European British subject is one of 
the accused, the proceedings can be taken only by a Magistrate of the 
first class who is also a Justice of the Peace and an European British 
subject, S. 413, and in such a case also the powers conferred by S. 477 
on a Court of Session can be exercised only if the Sessions Judge be 
himself an European Britisli subject, or if the presiding officer be an 
Assistant Sessions Judge, he is an European British subject, has also 
held that office for at least three years and has been specially empowered 
by the Local Government in that behalf. S. 444. 

194 . The High Court may take cognizance of 
Cognizance of offences a^y ofEcncc upon a Commitment 
by High Court. made to it in manner hereinafter 

provided. 

Nothing herein contained shall be deemed to affect 
the provisions of any letters patent granted under the 
twenty -foui'th and twenty-fifth of Victoria-, chapter 104. 

(S. 146.) 

A Presidency Magistrate is competent to commit direct to the 
High Court (S. 20G), but in cases inquired into by a Magistrate outside 
the limits of a Presidency town, such commitment can be made only 
where the accused or one of the accused is an European British subject, 
and the offence which appears to have b©en committed is punishable with 
death or transportation for life (S. 447), the Magistrate, however, in such 
a case must also be a Justice of the Peace and an European British 
subject. S. 443. 

S. 23 of the Letters Patent granted under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104 gives the High Court of Calcutta 
extraordinary original jurisdiction over all persons residing in Ben- 
gal and Assam and authority to try at its discretion any such persons 
brought before it pn charges preferred by the Advocate General, or by 
any Magistrate or other officer specially empowered by the Government 
on that behalf and S. 28 empowers it to direct the transfer of any crimi- 
nal case or appeal to any Court of equal or superior jurisdiction, or also 
to direct the preliminary inquiry or trial of any criminal case by ^ny 
officer or Court otherwise competent to investigate or try it. 
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196. No Court shall take ooguizance — 

(a) of any* offence punishable under sections 172 

_ , to 188 (both inclusive) of the In- 

Prosecution for con- ^ i •i-t 

tempts of lawftii authority (lian Belial Cocle, Gxcept With the 

of public servants. prcvious sanction, or on the com- 

plaint, of the public servant concerned, or of some 
public servant to whom he is subordinate ; 

(b) of anv offence punishable under sections 193, 

, . 191, 195, 196, 199, 200, 20^ 206, 

Prosecution for certain ’ ’ ’ ’ ’ ^ ’ 

offences against public 207s 208, 209, 210, 211 01' 
justice. same Code, when such offence 


is committed in, or in relation to, any proceeding in any 
Court, except with the previous sanction, or on the com- 
plaint, of such Court, or of some other Court to which 
such Court is subordinate. 


(e) of any offence described in section 463, or 
„ ^ , punishable under section 471, 475 

Prosecution for certain f .(-^<.<1 /-,, , 

offences relating to docu- 01’ 170 01 tJlC SaniG Ooclc, WllCIl 
ments given In evidence. sucll offcilCC lias been committed 

by a party to any proceeding in any Court in respect of 
a document given in evidence in such proceeding, except 
with the previous sanction, or on the complaint, of such 
Court, or of some other Court to which such Court is 
subordinate. , 

The sanction referred to in. this section may be 
nature of aanctiou ne- cxprcsscd in general terms, and 
ccBsary. need not name the accused person ; 

but it shall, so far as practicable, specify the Court or 
other place in which, and the occasion on which, the 
offence was committed. * 


When sanction is given in respect of any offence 
referred to in this scctidh, the Court taking cognizance 
of the case may frame a charge of any other offence so 
referred to which is disclosed by the facts. 

Any sanction given or refused under this section 
may be revoked or granted by any authority to which 
the authority giving or refusing it is subordinate ; and 
no such sanction shall remain in force for more than 
six months from the date on which it was given. 

For the purposes of this section, every Court, other 


Ch. XV. 


S. 195. 
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Ch. XV. than a Court of Small Causes, shall he deemed to be 
subordinate only to the Court to which appeals from the 
former Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns 
shall be deemed to be subordinate to the High Court, 
and every other Court of Small Causes shall be deemed 
to be subordinate to the Court of Session for the Ses- 
sions Division within wliicli such Court is situate. 

(Ss. 465, 467, 468, 469, 470.) 

' , 230 declares that where a fresh charge has been made or a charge 

lias been altered so as to include an offence for tlic prosecution of which 
a previous sanction is necessary, the case shall not be proceeded with 
until such sanction has been obtained, unless the case is covered by 
S. 195, cl. 6, but S. 537 provides that except as before provided in this 
Code no finding, sentence or order passed by a Court of competent juris- 
diction shall be reversed or altered under Chapter XXVII (i. e., in a 
case submitted to a superior Court for confirmation of a sentence passed), 
or on appeal or revision on account of the want of any sanction required 
by S. 195 unless sutjh omission has occasioned a failure of justice. 

When any Civil, Criminal or Revenue Court is o^ opinion that 
there is ground for inquiring into any offence referred to in section 195, 
and committed before it or brought under its notice in the course of a 
judicial proceeding, such Court, after making any preliminary inquiry 
that may be necessary, may send the case for inquiry or trial to the 
nearest Magistsato of the first class, and may send the accused in 
custody, or take sufficient security for his appearance, before such 
Magistrate ; and may bind over any person to appear and give evidence 
on such inquiry or trial. S. 476. 

The distinction between a comj)laint and sanction to prosecute 
should be noted. 

A complaint, which means an allegation made orally or in writ- 
ing to a Magistrate, with the view to his taking action under this Code, 
that some one, whether known or unknown, lias committed an offence’*— 
S. 4 (a)j when made by a public servant or a Court implies a public 
prosecution, whereas sanction is given to a private person who may 
desire himself to complain as aggrieved by the particular act which con- 
stitutes the offence, and this would make the prosecution of a private 
character. This distinction and the consequences of action so taken 
have been pointed out in the case of Baijoo Lall, I. L. R., 1 Cal., 450. 
It is no means in any case in which a party fails to prove his case, that 
the Judge, who has decided against such party, is justified in exercising 
the power given to him by this section. So long as it is a case as to 
which there is any possible doubt, or in which it is not perfectly certain 
that the J udge’s decision must be upheld in the event of there being an 
appeal in the Civil suit, the Judge acts indiscreetly and wrongly, if, the 
moment he has given judgment in the Civil suit, he exercises the power 
to him by this section. At the same time, if, in the course of the 
Civil trial, the Judge has before him clear and unmistakeable pro“o£ of 
a criminal offence, and if, after the trial is over, he, on consideration. 
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thinks it necessary to proceed at once, of course it maybe right to do so. Ch. XV. 

Judges should, however, bear in mind that criminal prosecutions are fre- 

quently suggested by successful litigants merely to prevent an appeal S. 195. 
in the Civil suit and they should be careful not to lend themselves to 
such suggestions too readily. They should also recollect that when they 
proceed to make a compLaint, the responsibility rests on the Judge en- 
tirely, such a prosecution being a very different thing from a prosecution 
instituted on the complaint of a private party and wrongly sanctioned by 
the Court. 

Before sanction to prosecute can be properly given, it is necessary 
that the proceedings on the original complaint should have terminated 
in a regular manner. Bishoo Barik, 16 W. R., 77 ; Surbharina Gaundau 
and others, 1 Mad. 30; but see contra Mohan Lall, 1 Leg. j 144. 

The Court should then consider as has been pointed out in the 

the Queen v. Mahomed Hosein (16 W. R., 37) and Kasheenath Banerjea* 

V. Kangalee Molla (Marshall, 407) whether there are good grounds 
for the application made to it or whether it has been made solely for the 
purpose of oppressing and harassing an adversary and preventing him 
from taking any further legal steps to which he may be entitled. In 
the matter of Cyan Chunder Roy, I. L. R., 7 Cal,, 208. 

The Calcutta High Court has in several cases condemned the practice 
of ordering the criminal prosecution of a complainant whose case has been 
dismissed under S, 203 on the report of the Police and without giving 
him an opportunity of establishing his complaint before the Magistrate. 

In nearly all these cases the complainant had challenged the correctness 
or impartiality of the Police investigation and asked to have his witnesses 
summoned and examined by the Magistrate but was refused. The High 
Court has pointed out the unfairness of such a course to the complainant, 
and the injurious effect of placing such power in the hands of the Police. 

At the same time the High Court has held that if the complainant does 
not, after sufficient interval of time, appear and dispute the Police 
report or ask to have his witnesses examined a prosecution may be or- 
dered or sanction to a private prosecution may be given, Gour Mohun 
Singh, 16 W. R., 44 ; Ashroff Ali, I. L. R.,5 Cal., 281 ; In re Russick 
Lall Mullick, 7 Cal. L. R., 382 ; Choolhai Telee, 2 Cal. L. R., 315 ; 

Biyogi Bhagut, 4 Cal. L. R., 134 ; Gy an Chunder Roy, I. L. R., 7 Cal. 

208 ; Karimdad, I. L. R., 6 Cal., 496 ; Salik Roy. I. L. R., 6 Cal., 

682 ; Abul Hossein, I. L. R., 1 All., 497 : Chackradar Potti, 8 Cal. L. 

B., 289. 

If it is intended to charge a person with false evidence on two 
contradictory statements, the sanction of the Court before which each 
of those statements was made should be obtained. Babaji Setaram, 

11 Bomb., 84. 

It is not intended that the sanction should be expressed with so 
little definitiveness as equally to provide for the prosecution of any 
person for any offence in any Court whatever. It must refer to the 
Court in which the false statement wjis made, and to the occasion on 
which it was given, in order that the trying Court may inform itself as 
to the investigation or trial on which it is really authorized to enter. 

Ihid, See also Baijoo Lall, I. L. R. 1 Cal,, 450 ; Kali Prosunno Bagchee, 

22 W. R., 39, 

, No appeal lies from an order according sanction, under S. 196, to 
prosecute for any of the offences specified nor can such order be dis- 

27 
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Ch. XV# turbed by a superior Court — Burkutoollah Khan, I. L. R., 1 All., 17, 
— Full Bench ; or direct that execution of such order be stayed — Ram 
Ss. 196,197. Prosad llajaree, 5 W. R.,24 Mts. Oases : even though the High Court 
, would not have given the sanction itself, Miyagi Ahmed, I. L. R., 

3 Bomb., 150 : but when the sanction to prosecute for intentionally 
giving false evidence by making two contradictory statements omitted 
to state the Courts before which, or the occasion on which those 
statements were made, the sanction was annulled as being no proper 
sanction. Balaji Sitaram, 11 Bomb., SI. 

The successor in office of a Judge or Magistrate before whom any 
of the olfences specified in S. 195 is alleged to have been committed is 
competent to give the requisite sanction. The^sanction of the Court 
not of ii^particular officer is necessary. The change of incumbent leaves 
b*h(r 'liflourt the same. Mad. IL Ct. Pro. Nov. 12, 1872, 7 Mad. 


Court shall take cognizance of any offence 
Prosecutiou for offences punishable Under Chapter VI of 
against the state. tlio Indian Pcnal Code, except 

section 127, or punishable under section 294 A of the 
same Code, unless upon complaint made hy order of, or 
under authority from, the Governor General in Council, 
the Local Government, or some officer empowered hy 
the Governor General in Council in this behalf. 

(S. 465.) 

Chapter VI of the Indian Penal Code relates to offences against 
the State, 

S. 127, Penal Code, relates to the receipt of property, knowing the 
same to have been taken in war against an Asiatic power in alliance or 
nt peace with the Queen, or by depredation on the territories of such 
power. 

S. 204A of the Indian Penal Code enacted by Act XXVII of 1870, 
relates to the keeping of a Lottery Office, or publishing proposals re- 
garding Lotteries. 


197 . When any Judge, or any public servant not 
Prosecution of Judges removable from his office without 
and public servants. the sauctiou of the Govemmeut of 
India or the Local Government, is accused as such 
Judge or public servant of any offence, no Court shall 
take cognizance of such offence, except with the pre- 
vious sanction of the Government having power to 
order his removal, or of some officer empowered in this 
behalf hy such Government, or of some Court or other 
authority to which such Judge or public servant is sub- 
ordinate, and whose power to give such sanction has 
not been limited by such Govenunent. 



SANCTION TO PROSECUTE JUDGES &C. 


Such Government may determine the person by 
Power of Oovemmept as whom, and the manner in which, 
to proseontion. the prosccution of such Judge or 

public servant is to he conducted, and may specify the 
Court before which the trial is to be held. 

(S. 466.) 

The power of the Government to specify the Court before which 
the Judge or public servant shall be tried is not subject to the exercise 
of any general power of the High Court to transfer a criminal case 
under 8. 526 which expressly declares that nothing in that section shall 
be deemed to affect any order made under S. 197. ^ ^ 

The terms “ Judge’* and “ public servant” are thus defined ml 
tions 19 and 21 of the Penal Code : — 

19. The word “ Judge” denotes not only every person who is 
, ,, officially designated as a Judge, but also every 

^ person who is empowered by law to give, iii 

any legal proceeding, civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be definitive, or a judgment 
which, if confirmed by some other authority, would be definitive, or 
who is one of a body of persons, which body of persons is empowered 
by law to give such a judgment. 

Illmtratiom, 

(a,) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

(A.) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or without 
appeal, is a Judge. 

(c.) A Member of a Punchayet which has power, under Kcgula- 
tion VII, 1816 of the Madras Code, to try and determine suits, is a 
Judge. 

(d.) A Magistrate exercising jurisdiction in respect of a charge 
on which he has power only to commit for trial to another Court, is not 
a Judge. 

21. The words “ public servant” denote a person falling under 

“PubUo servant.- descriptions hereafter following 

(namely) ; — 

Mi'st , — Every covenanted servant of the Queen ; 

Second. — Every commissioned officer in the Military or Naval 
Forces of the Queen while serving under the Goverumeut of India or 
any Government ; 

Third. — Every Judge ; 

Fourth. — Every ofiicer of a Court of Justice whose duty it is, as 
such officer, to investigate or report on any matter of law or fact, or to 
make, authenticate, or keep any document, or to take charge or dispose 
of any property, or to execute any judicial process, or to administer any 
oath, or to interpret, or to preserve order in the Court ; and every 
person specially authorized by a Court of Justice to perform any of 
such duties ; 

Fifth. — Every Juryman, Assessor, or Member of a Punchayet 
assis‘ting a Court of Justice or public servant j 
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Ch. XV. Sixth, — Every arbitrator or other person to whom any cause or 

matter has been referred for decision or report by any Court of Justice, 

S. 197. or by any other competent public authority ; 

Seventh, — Every person who holds any office by virtue of which he 
is empowered to place or keep any person in confinement ; 

Eighth. — Every officer of Government whose duty it is, as such 
officer, to prevent offences, to give information of offences, to bring 
offenders to justice, or to protect the public health, safety, or conve- 
nience ; 

Ninth, — Every officer whose duty it is, as such officer, to take, 
receive, keep, or expend any property on behalf of Government, or to 
make apy survey, assessment, or contract or. behalf of Government, or 
^to execute any revenue process, or to investigate or to report on any 
'rVitat^ affecting the pecuniary interests of Government, or to make, 

, authenticate, or keep any document relating to the pecuniary interests 
of Government, or to prevent the infraction of any law for the protec- 
tion of the pecuniary interests of Government ; and every officer in the 
service or pay of Government or remunerated by fees or commission 
for the performance of any public duty ; 

Tenth. — Every officer whose duty it is, as such officer, to take, 
receive, keep, or expend any property to make any survey or assessment 
or to levy any rate or tax for any secular common purpose of any village, 
town or district, or to make, authenticate, or keep any document for the 
ascertaining of the rights of any village, town or district. 

Illustration, 

A Municipal Commissioner is a public servant. 

Explanation 1. — Persons falling under any of the above descrip- 
tions are public servants, whether appointed by the Government or not. 

Explanation 2. — Wherever the words ‘‘public servant’* occur, 
they shall be understood of every person who is in actual possession of 
the situation of a public servant, whatever legal defect there may be in 
his right to hold that situation. 

S. 132 declares that no prosecution against any Magistrate, Military 
officer. Police officer, soldier or volunteer for any act purporfing to be 
done under chapter IX, (Dispersion of unlawful assemblies) shall be 
instituted in any Criminal Court except with the sanction of the Gover- 
nor General in Council. 

Section 197 by implication vests in the Court or authority to 
whom the Judge or public servant not removable, &c., is subordinate, 
the power of sanctioning or directing such prosecution. It does not 
say that the Government must give the power, but that it shall exist 
unless limited or reserved. Every Court or authority therefore has it, 
unless there is a limitation. If there has not been sanction, it does 
not follow that the objection could have availed the prisoner after trial 
and decision. The objection is not one going to the root of the Court’s 
jurisdiction, but something (like notice of action in certain civil cases) 
needed to justify a Court in going on, and preventing it from going on, 
if the objection is taken. There are objections which prevail ipso jure^ 
others ope exceptionis. Moreover, there are many objections which can 
be of avail only if taken in due time. In the celebrated case, Jteg, v. 
Frost (9 C. & P., 129 — 187), the distinction came out very promi- 
nently. — B, Kristna Bau^ 7 Mad., 68. 



SANCTION TO TEOSECTJTB JUDGES «fec. 

• • 

The Madras Government has restricted to the Board of Bevenue 
the power to direct or sanction the entertainment of complaints of 
offences committed in their public Capacity by subordinate Magis« 
trates, Tehsildars, Deputy Tehsildars, andTalook Tehsildars (Qaz , 1873, 
pp. 1437, 1544; 9 Mad. Jur., 31), but in regard to all other officers 
this power has been reserved to Government. — Gaz,, 1873, p. 1437 ; 

9 Mad. J ur., 31. 

A principal Sudder Ameen, exercising the powers of a Judge of a 
Small Cause Court, is not a subordinate of the District Judge as re- 
gards proceedings in the Small Cause Court, because it is necessary that 
he should be vested specially by Government with those powers ; but 
a Moonsiff, by virtue of his very appointment, is vested with such 
jurisdiction, and is ordinarily a subordinate of the District Judge, ^ 
therefore he must, for the purposes of S. 197 be considered tojjb -fv » 
subordinate of the District Judge. — Narayanasami Ayyar, 7 Mad., 183 ; 
(S. C.) 8 Mad. Jur., 296. See also ex parte Makalingaiyan, 6 Mad., 191. 
Having regard to the terms of the Code of Civil Procedure of 1877, 
since passed, under which Judges of Small Cause Courts are subordinate 
to District Judges (see S. 2, Defs., District, District Court) probably 
this ruling would be superseded (see also S. 195 last para, ante.) A 
Municipal Corporation is not a public servant within the meaning of 
S. 21, Penal Code, and therefore it may be prosecuted without the sanc- 
tion of Government. Empress v. Municipal Corporation of Calcutta, 

L L. R., 3 Cal, 758. 

The sanction for the prosecution of a Kulkarni for making a false 
report as a public servant required by S. 197 may be given by the 
Mamlutdar or by the Patel to whom sucli Kulkarni is subordinate. The 
sanction of the Collector is not necessary for that purpose, though it 
may not be desirable that the prosecution of such hereditary officers as 
Kulkarni should be sanctioned by officers who themselves have such 
subordinate positions as those of Mamlutdar or Patel. — Mathoor Ram- 
chundur, 7 Bomb., 64, Crown Cases. 

The sanction of Government is necessary for the prosecution of any 
Judge, if complaint is made against him as Judge. The terms “ not 
removable from his office without the sanction of Government” refer 
only to public servants. — 6 Mad , xxii, App , Pro., March 29, 1870. 

When the Government directed that a certain public servant should 
be prosecuted before the Magistrate of the District upon such charges 
as Mr, C. might be prepared to prefer, and the prosecution was not 
conducted by Mr. C., nor did Mr, C. prefer any charges, the conviction 
was quashed as without jurisdiction, — Venayak Divakar, 5 Bomb., 32, 
Crown Cases, 

The Calcutta High Court has held (Cir. 20, Oct. 4, 1864 ; Wilkins, 
114,) that this section relates to the offences specified in Chapter IX of 
the Indian Penal Code, and to no other. Offences committed against 
the person or property of individuals by one who happens to be a public 
servant, are not necessarily committed by him as such public servant in 
the sense in which these words are issued in the Penal Code ; and un*- 
less committed in that character, must be regarded as the acts of 
individuals in their private capacity ; charges, therefore, founded on 
■uch acts, do not need the sanction of Government, or other competent 
authority, before they can be entertained by a Criminal Court, but should 
be dealt with in the same way as charges against individuals ordinarily are. 
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Ch. XV. The Bombay High Court, however, refused to follow this rule- 

The Court observed : — “ It seems to us impossible to hold that S. 197 

Ss. 198, 199. does not relate to offences such as those specified in Ss. 217 — 223 of 
the Indian Penal Code, which are not contained in Chapter IX of that 
Code. But we agree with the view, which was no doubt intended to 
be expressed in that Circular, nz , that S. 197 relates only to those 
acts and omissions which are declared in the Penal Code to bo offences 
when they are committed by a public servant.’’ — Paislirara Keahav, 
7 Bomb., 61, Crown Cases, 

198 . No Court shall take cognizance of an offence 

Prosecution for breach falling Under Chapter XIX or 
Of contract, defamation Cliajitcr XXI of tho Indian Penal 
against mar- Code oi' undor sections 493 to 490 
(lioth inclusive) of the same Code, 
except upon a complaint made by some person aggriev-* 
cd by such offence. 

(S. 142, para. 2.) 

Chapter XTX relate.s to criminal breaclies of contract : 

Cha})tcr XXI to defamation ; S. 408 to deceitfully causing a woman 
to cohabit with a man in the belief that she is lawfully married to him : 
S. 404 to bigamy ; S. 405 to bigamy with concealment of the former 
marriage : S. 406 to fraudulently going tlirough a mock marriage. 

Offences under chapters XIX, XXI, Penal Code, may be com- 
pounded. See 8. 345. 

199 . No Court sliall take cognizance of an offence 
Prosecution for adul- wilder scctiou 497 or sectiou 498 of 

tery or enticing a married tllC Indian Pcual Codc, GXCept 

n 2 )on a comjilaint made by the hus- 
band of the woman, or, in his absence, by some person 
who had care of such woman on his behalf at the time 
when such offence was committed. 

(Ss. 478, 479.) 

S. 497 relates to adultery and S. 498 to enticing away a married 
woman. These offences may be compounded by the person entitled to 
complain. S. 845. 

Where, after the commitment of the woman on a charge of adul- 
tery, the husband died, the Madras High Court remarked that though 
it is no doubt desirable that on the death of the husband, the aggrieved 
party, the charge of adultery should be withdrawn, it cannot be said 
that the death necessarily puts an end to tho prosecution. — 4 Mad., Iv., 
App,, Pro. July 13, 1864. As S. 345 of this Code expressly allows a 
cliarge of adultery to be compounded by the person entitled to complain, 
this opinion may be modified. 

It is immaterial whether the woman is an adult or a minor. — Jud. 
Commr., Pan jab, 3637, August 6, 1862 A charge of the house 
trespass with intent to commit adultery may be inquired into without 
the husband’s sanction. — Mad. H. Ct., June 1, 1868 ; Nov. 15, 1869. 



COMPLAINT TO A MAGISTEATE. 


m 


. CHAPTEE XVI. CJ, XVI 

Of Complaints to Magistrates. s. 200 . 

200 . A Magistrate taking cognizance of an 
szamination of com- offence on Complaint shall at once 
piainant. examine the complainant upon 

oath, and the substance of the examination shall bo re- 
duced to writing and shall be signed by the complainant, 
and also by the Magistrate : ' 

Provided as follows — 

{a) when the complaint is made in writing, no- 
thing herein contained shall be deemed to require a 
Magistrate to examine the complainant before transfer- 
ring the case under section 192 : 

{b) where the Magistrate is a Presidency Magis- 
trate, such examination may be on oath or not as the 
Magistrate in each case thinks fit, and need not bo re- ' 
duced to writing ; but the Magistrate may, if ho thinks 
fit, before the matter of the complaint is brought before 
him, require it to be reduced to writing : 

(c) when the case has been transferred under sec- 
tion 192 and the Magistrate so transferring it has al- 
ready examined the complainant, the Magistrate to 
whom it is so transferred shall not be bound to re- 
examine the complainant. 

(Ss. 44, 144.) 

Any Presidency Magistrate, District Magistrate, Sub-divisional 
Magistrate or any other Magistrate specially empowered by the Local 
Government or District Magistrate may take cognizance of any offence 
upon receiving a complaint of facts which constitute such offence. 

S. 191. 

In PoMBAT all Magistrates of the first class luave been empowered 
to act under S. 200, but if they are Honorary Magistrates, a special 
oi-der in each case is necessary. — Oaz , 1872, p. 1325 ; id., 1873, p. 16. 

A complaint means the allegation made orally or in writing to a 
Magistrate with a view to his taking action under the Code, that some 
person, whether known or unknown, has committed an offbnee ; but it 
does not include a report of a Police officer, S. 4 (a) ; a complaint in 
writing regarding a cognizable offence, made to a Magistrate need bear 
no stamp. Bomb. H. Ct., Bern, in Ohamben, April 4, 1873. 
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Ch. XVI, A petition containing a complaint or charge of any non -cognizable 

ofEeiico presented to any Criminal Court must bear a stamp of eight 

S. 200. annas — Act VII of 1870 (Court Fees* Act) Sch. U, Art. 1, (b.) (Com- 

plaints of a public servant (as defined in the Penal Code), a municipal 
officer, or an officer or servant of a Railway company are exempted 
from stamp duty — S. 19, Cl. xviii.) If complaint of a noii-cognizable 
offence or of wrongful confinement, or of wrongful restraint is not 
mjide by written petition, the complainant shall pay a fee of eight 
annas, when bis examination is reduced to writing, unless the Court 
thinks fit to remit such payment. S. 18. If the person accused is 
convicted, the Criminal Court, in addition to the penalty imposed upon 
him, is bound to order him to repay to the complainant the fee paid on 
such application or petition or at the time ot the complainant*s exami- 
^ jcuitk)n, and also any fees for serving processes that may have been paid, 
andf^such sums are recoverable as if they were fines imposed by the 
Court. S. 31. 

Complaints should be received at a fixed hour each day, and should 
be immediately numbered in the order of their receipt. They should 
then be entered in a book to be kept under the special control of the 
Magistrate himself. 


Register of Criminal Complaints, 


Soriul 

No. for Date, 
mojith. 


Offences charged, 
Namo of Thnnnli uudcr what 

Complainant. * section of what 

law. 


Orders 

passed. 


I Remarks 


[Cal. H. Ct., Cir. 5A. Sept. 7, 1868 ; Wilkins, 1.] 

If any Magistrate not empowered on that behalf erroneously in 
good faith (that is, acting with due care and attention,) takes cognizance 
of an offence on complaint, his proceedings shall not be set aside merely 
on the ground of his not being so empowered. S. 529, {e). 

Any District Magistrate or Sub-divisional Magistrate, or any 
Magistrate of the first class specially empowered by the District Magis- 
trate who has taken cognizance of an offence may transfer it for inquiry 
or trial to any specified Magistrate in the District, (S. 192), and if any 
Magistrate, not being so empowered by law, erroneously in good faith 
transfers a case, his proceedings shall not be set aside merely on the ground 
of his not being so empowered. S. 529 (f), A case may be transferred 
at any stage of the proceedings, but not without good and sufficient reason 
if evidence has been taken in it, and after its transfer to another Magis- 
trate the parties may require the evidence to be taken de novo. 



EXAMINATION OF COMPLAINANT. 

^ The examination of the complainant is not to be a mere form, but Ch. XVI. 
an intelligent inquiry into the subject matter of the complaint, carried — 
far enough to enable the Magistrate to exercise his judgment, or to Ss. 201, 202. 
determine wliether there is, or is not sufficient ground for proceeding. 

Cal. H. Ct. Cir. 4, Feb. 25, 1873, Wilkins, G6. 

The examination of the complainant is no mere formality. It is 
the result of the examination which ought to lead the Magistrate to 
determine whether he will put the machinery of the Criminal Courts 
in motion by the issue of a process to cause the accused person to ap- 
pear before him. The preliminary examination of a complainant, if 
properly made, will frequently result in the summary dismissal of a 
complaint, and save an innocent person from the trouble and annoyance of 
appearing at the bar of a Criminal Court. In the interests of the pub- 
lic as well as with a view to the rapid despatch of work, the careful 
observance of the law in this particular is incumbent on Magistrates, 

— Smyth, p. 89. 

Tl)e examination of a complainant should not be confined to 
generally asking him if the circumstances set forth in the complaint are 
true, and what evidence he has to prove it. Aji intelligent inquiry into 
the subject-matter of the complaint should be held, further proceedings 
would therefore frequently become unnecessary, and there would be a 
consequent diminution of inquix'ies which end in a discharge. Bom. 

H. Ct. Cir., p. 43. 

S. 200 (c) enables a Magistrate to whom a case has been transferred 
after examination of the complainant to issue process on such examina- 
tion, as he is not bound to re-examine the complainant. 

201. If the complaint has been made in writing 

FrooedurebyMagiBtrM. fnd thc Magistrate isnot Competent 
not competent to take tO tclkO COglllZclllCG 01 tllG CclSG, ilG 

oognizanoeofthecaae. shall return the Complaint f 01* pre- 

sentation to thc proper tribunal with an endorsement to 
that effect. 

(S. 145.) 

A Magistrate may not be competent to take cognizance of a case 
on complaint (a) because he may not be empowered to receive a com- 
plaint (S. 191) ; or (i) the case may be regarding an offence committed 
beyond bis local jurisdiction j or (c) it may be regarding an offence which 
he is not competent to try under tSch. 11, Col. 8, or to inquire into 
from his* not being empowered to commit. The fact that the accused is 
an European British subject would not debar a Magistrate from taking 
cognizance of an offence although he might not be competent (S. 443) to 
try or inquire into the case, provided that he could take cognizance of a 
like offence if committed by another person. In such a case he is com- 
petent to issue process to compel the attendance of the European British 
subject before a Magistrate having jurisdiction to inquire into or try the 
case. S. 445. 

202. If the Chief Presidency Magistrate, or any 
Foztpondxndxit of is.uo of otlicr Presidency ^lagistrate w hom 
prooes.. the Local Government may from 
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time to time authorize in this behalf, or any Magistrate 
of the first or second class, sees reasqn to distrust the 
truth of a complaint of an offence of which he is 
authorized to take cognizance, he may, when the com- 
plainant has been examined, record his reasons for dis- 
tmsting the truth of the complaint, and may then 
postpone the issue of process for compelling the atten- 
dance of the person complained against, and either 
inquire into the case himself or direct a previous local 
investigation to be made by any officer subordinate to 
suph Magistrate, or by a Police-officer, or by such other 
person, not being a Magistrate or Police-officer, as he 
thinks fit, for the purpose of ascertaining the truth or 
falsehood of the complaint. 

If such investigation is made by some person not 
being a Magistrate or a Police-officer, he shall exercise all 
the powers conferred by this Code on an officer in charge 
of a Police-station, except that he shall not have power 
to arrest without warrant. 

This section applies to the police in the towns of 
Calcutta and Bombay. ^ 

(S. 146.) 

It will be seen that no Ms^istrate below the second class can order 
a local investigation under this chapter, the reason probably being that 
only non-cognizable cases or petty cases would be transferred for trial 
to a Magistrate of the third class which from their nature would not 
require investigation. It may, however, occasionally be necessary to order 
an investigation into a non-cognizable offence. S. 155 declares that 
no Police officer shall investigate such a case without the order of a 
Magistrate of the first or second class having power to try or commit 
such case for trial, or of a Presidency Magistrate. A Police officer 
not in charge of a Police station acting under S. 155 would have no 
power to arrest without a warrant, but if ordered by a Magistrate 
under S. 202, (that is, when the Magistrate has reason to distrust the 
truth of the complaint) he would apparently be competent to arrest 
without warrant as such power is expressly withheld from any person 
making the investigation other than a Magistrate or Police officer. If 
a Magistrate not being empowered by law on that behalf erroneously 
in good faith orders, under S. 155, the Police to investigate a non- 
cognizable offence his proceedings shall not be set aside merely on the 
ground of his not being so empowered — S. 529 (b). 


203 . The Magistrate before whom a complaint 
is made or to whom it has been 
transferred may dismiss the com- 


DismitBal ot complaint. 



DISMISSAL OF COMFLAmT. Sllld 

plaint if, after examining the complainant and consider- CLXVI. 
ing the result of* the investigation (if any) made under 203. 
section 202, there is in his judgment no sufficient 
ground for proceeding. 

(S. 14i7, para. 1.) 

In dismissing complaints under this section of the Code, Magis- 
ti-ates will generally act in accordance with the terms of S. 95 of the 
I’enal Code wliich declares that — ' 

“ Nothing is an offence by reason that it causes, or that it is 
intended to cause, or that it is known to be likely to cause, any^Jiarm, 
if that liann is so slight that no person of ordinary sense and temper 
would complain of such harm.” 

There is no appeal against an order dismissing a complaint under 
S 203. The dismissal of a complaint under S. 203 is not an acquittal 
(S. 403, Explan.) but a complaint so dismissed cannot be reheard except 
on an order made under S. 437 which provides that the High Court or 
Court of Session may direct the District Magistrate by himself or by any 
of tho Magistrates subordinate to him to make, and the District Magis- 
trate may himself make, or direct any subordinate Magistrate to make 
further inquiry into any complaint which has been dismissed under section 
203, or into the case of any accused person who has been discharged. 

After complaint made and issue of warrants, the Magistrate of the 
District is not competent to withdraw the case to his own £de, suspend 
tlie warrants and dismiss the complaint on the ground that, in his 
executive capacity, he had previously made some inquiry into the 
matter out of which the complaint arose, and that, on information so 
gained, he was of opinion that the complaint ought to be rejected. 

After issue of warrants, the case ought to go on in due course according 
to the procedure prescribed by the Code, unless something arises to 
show that the Magistrate who had issued the warrants had, from some 
cause or other, made a wrong exercise of his discretion. The Magis- 
trate of the District ought to have proceeded with the case from the 
stage at which he found it, and by not doing so he was held to have 
committed a material error. His order was accordingly set aside.— 

Rughoo Rarirah, 19 W. K., 28 ; (S. C.) 10 13. L. R., 26 App. 

A complaint cannot be dismissed, because it was distrusted, without 
the preliminary examination of the complainant — not even on the report 
of the Police to whom it may have been referred. — Dullalee Bewa, 3 B. 

L. R., 53. The correctness of this opinion seems doubtful under the 
present Code. 

A Magistrate is competent to dismiss a complaint on persual of the 
record and without taking further evidence, if he has first regularly 
withdrawn it from a Magistrate subordinate to him. — Niamutoolla, 14 
W. R., 63. But he cannot, without dismissing the ease regularly before 
him, commence a prosecution for false complaint after the Police have 
reported the case to be false. The original case must first be finally 
dismissed. — Belilias, 12 W. R., 63 ; 2 B. L. R., 151, App, In, re Gyaa 
Ohunder Roy, 8 Cal. L. R*, 267 ; I. L. R., 7 Cal., 203. 

A Magistrate is bound to , examine, and reduce to writing the 
examination of the complainant before dismissing a complaint. He 
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should not return the complaint which forms part of the records of his 
office except under S. 201. Mad. H. Ct., Pro. June^lO, 1869, Weir, 165. 
But if the complaint made is, on the face of it no offence, the Magis- 
trate may refuse to entertain it. Id., Pro. July 24, 1865, Weir, 167. 
Sec also Sheikh Erad Ali, 4 Cal. L. R., 534 where it was held that a 
complaint had been improperly dismissed on a Police report, the Magis- 
trate having refused to examine the complainant who appeared before him 
and applied to have the witnesses examined to establish his complaint. 
A complaint should not be dismissed merely because it has been made to 
a Magistrate liaving jurisdiction rather than to the head of a village. 
Mad. H. Ct., Pro. l)ec. 18, 1873, Weir, 165. After a complaint has 
once been dismissed, no other Magistrate can entertain it without an 
order made under S, 437. Mad. H. Ct., Pro. . March 28, 1878, Weir, 

1 rt y i.L ^ J ,■4. ^ r* ‘ ' w C.? I- WV> 
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IIow far after a case has been dismissed on a Police repoii under 
S. 203 a Magistrate can order the prosecution of the complainant on a 
charge under S. 211, Penal Code, has formed the subject of many 
judgments of the High Courts. See note to S. 195. 


OnAPTER XVII. 

Of tub Commencbmekt of Pkoceedings before 
Magistrates. 


204 . If ill tlio opinion of a Magistrate taking 
, ^ cognizance of an offence there is 

sufficient ground for proceeding 
and the case ajj^cars to be one in which according to 
the fourth column of tlic second schedule a summons 
should issue in the first instance, he shall issue his 
summons for the attendance of the accused. If the 
case appears to be one in which according to that 
column a warrant should issue in the first instance, he 
may issue a warrant, or, if he tlunks fit, a summons, for 
causing the accused to he brought or to appear at a 
certain time before such Magistrate or some other Ma- 
gistrate having jurisdiction. 

Nothing in this section shall ho deemed to affect 
the provisions of section 90. 

(Ss. 147, 148, 149.) 


In Bengal and in Assau a fee of eight annas is charged for a 
summons in respect of one pei son, or of the first two persons residing in 
the same place, and four annas for every additional person named theVe n. 
JJen^al Qaz., 1879, p. 304; Assam 1879, p. 596 ; Wilkins, SU. 
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In Madras, in non-cognizablo cases, the same fee has been fixed for a 
summons as in Bengal. Mad, Oaz,, Aug. 5, 1873. 

The process is one whether one or more persons be named therein, 
and whether such persons reside in one place or not, but an additional 
fee of four annas is chargeable in respect of every additional person not 
being the second person of more than two residing in the same village 
named in the summons : thus if the summons include one person resid- 
ing in village A, and a second person residing in village B, the addition- 
al fee is chargeable in respect of such second person. — Cal. H. Ct., Cir. 
13, May 12, 1874. But in Madras only half these rates are chargeable 
if the process is to be served within a radius of six miles from the 
Court-house, the villages within such radius to be determined, by the 
Judge of each Court, and to be notified in a conspicuous place in the 
Court-house. Power is given to a Magistrate to excuse indigent per- 
sons who may be unable to pay the prescribed fees. Mad» Gaz., 
Sept. 10, 1873. 


In certain districts in 


Bengal. 


Raishahvo. 

Bogra. 

Dinagpporc. 

Mulda. 

Rungporo. 

Bancoora. 

Ilazaroobagh. 


Beerbhoom. 

Chittc'igong. 

Noaklially. 

Singbhoom. 

Loharduggji. 

Maunbhoom. 


Assam. 


Bengal and Assam, in every case in 
which a j)roces3 has to be executed at 
a distance of more than 25 miles from 
the Coilrt from which it is issued, an 
additional fee of one-fourth is charge- 
able ; and if more than 50 miles, the 
fee is increased by one-half. Bengal 
Oaz , 1879, p. 304 : Assam Oaz., 
1879, p. 596, Wilkins, 83. 


Nowgong, Cachar. 

Sylhet. 


In Bombay the fee cliargcable on a summons in a case under 
Chapters XIX, XX, XXI of the Penal Code is four annas^ and one anna 
in every otlier non-oognizablo case, and it is only in this latter case that 
the Magistrate may remit tlie fee on being satisfied that the complain- 
ant has not the means of payingit. Qaz,,, 1874, p. 580. 

In British Burmah, in non-cognizable cases, a fee of eight annas 
is chargeable on a summons on a witness, and one rujiee on a summons 
on an accused person ; no further charge is to be made for boat-hire ; a 
Magistrate who has power to entertain cases on complaint preferred 
directly to himself, can, on special grounds, to be recorded, remit the 
fee on an}" process issuing from his Court. No fee is chargeable on any 
process issued by a Criminal Court of its own motion. Gaz,^ 1873, 
Part II, p. 197. 

In certain districts in Bengal where during a portion of the year 

travelling except by boat is imju’ac- 
ticable, boat-liire may, when it has to 
be incurred, be charged in addition 
to other fees. The rates at which 
such boat-hire shall be charged shall 
be fixed from time to time by the 
District Magistrate (in Assam sub- 
ject to approval by the Sessions 
Judge) and shall be sufficient only 
to cover on the whole the actual cost of such boat establishment as 


Bengal. 

Jossore. Backcrgiingo. 

Pubna. Mymensing. 

Dacca. Tipperah. 

Purreedpore. , Noakhally. 
Assam. 


^Ihet. ' 
Riamroop. 


Nowgung. 

Lukhimpore. 


Ch, XVII. 
S. 204. 
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Ch. XVII. ifc may be necessary to maintain for the purpose of serving processes in 

cases not cognizabie by the Police. Bengal Qaz.^ 1879, p. 304i ; Assam 

S. 205. Oaz., 1879, p. 596; Wilkins, 84 

For warrants of arrest the following fees are charged; in Bengal 
and Assam one rupee in respect of each person inamed therein. — Bengal 
Gaz.y 1879, p. 304: Assam Oaz.y 1879, p. 596; Wilkins, 81; in 
Madbas twelve annas (Oaz»y -Aug. 5, 1873). 

But only half rates are chargeable in Madras if the process is to be 
*V«xecuted within a radius of six miles from the Court-house ; and it has 
further been ordered that, if the warrant remains unexecuted for fifteen 
days after its delivery to the officer entrusted with its execution, an 
additional fee of the same rate shall be levied for every fifteen days 
or portion of fifteen days until return is made, provided that such delay 
is not attributable to the officer of the Court. Magistrates may forego 
the collection of fees for the service of processes in non-cognizable cases, 
where the parties are unable to pay them — Mad. Govt. Pro , Sept. 10, 
1873, 9 Mad. Jur., 30. 

In Bhitish Buemau two rupees is the fee chargeable on a warrant 
of arrest in a non-cognizable case. Gaz.y 1873, p. 197. 

205 . Whenever a Magistrate issues a summons, 

Magistrate may dispense if SCCS reUSOn SO tO do, 

with personal attendance dispense with the personal atten- 
ofaocused, dance of the accused, and permit 

him to appear hy his pleader. 

But the Magistrate inquiring into or trying the 
case mfty, in his discretion, at any stage of the proceed- 
ings, direct the personal attendance of the accused, and, 
if necessary, enforce such attendance in manner herein- 
before provided. 

(S. 151.) 

Ifc is nofc only in summons cases fchafc a Magisfcrafce may dispense 
wifch the jiersonal attendance of the accused, and permit him to appear 
by his pleader, but whenever he issues a summons, which it will be seen 
from S. 205 he can, in the exercise of his discretion, do in warrant case.s. 

This also appears from the latter part of S. 205 which enables a 
Magistrate to direct the personal attendance of the accused in an 
inquiry or trial, for it rarely happens that in an inquiry a summons will 
ordinarily issue. 

“ Pleader” used wifch reference to any proceeding in any Court, 
means a pleader authorized under any law for the time being in force to 
practice in such Court, and includes (1) an advocate, a pleader and an 
attorney of a High Court so authorized and (2) any mookhtar or other 
person appointed with permission of the Court to act in such proceeding 
S. 4 (w). 

If the personal attendance of the accused be dispensed with, he 
should be represented by an agent, who should be provided with a 
mookhtarnamah bearing a stamp of eight annas. 
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Ch. XVIII. 

• CHAPTER XVIII. Ssl^- 

208 . 

Op Inquiry into Cases triable by the Court op 
Session or High Court. 

206 • Any Presidency Magistrate, District Magis- 
Power to oonmiit for tratc, Sub-divisional Magistratc^nT 
trial. Magistrate of the first class or any 

Magistrate empowered in this behalf by the Local 
Government may commit any pei’son for trial to the 
Court of Session or High Court for any offence triable 
by such Court. 

But save as herein otherwise provided, no person 
triable by the Court of Session shall be committed for 
trial to the High Court. 

(S. 143.) 

Except a Presidency Magistrate no Magistrate can commit direct to 
the High Court unless tlie person cliarged is an European British subject, 
or charged jointly with an European British subject, with an offence 
punishable with death or transportation for life. S. Only a Magis- 

trate of the first class who is also a Justice of the Peace and an European 
British subject can commit such a case. Commitments should be made 
ordinarily to the Court of Session. S. 447. 

In Bengal all Magistrates of the second class have been empower- 
ed to commit to the Court of Session {Oaz , 1H78, p. 79) ; so al.«!o in the 
Punjab (^Gaz,^ 1878. p. 75). In Madras this power has been con- 
ferred on all Magistrates {Qaz., 1873, p. 717). 

207. The following procedure shall be adopted in 
Procedure in inquiries inquiries before Magistrates where 

preparatory to commit- the casc is triable exclusively by a 

Court of Session or. High Court, 
or, in the opinion of the Magistrate, ought to bo tided 
by such Court. 

(S. 189.) 

208. The Magistrate shall, when the accused 
Taking of evidence pro- appears or is brought before him, 

duoed. proceed to hear the complainant 

(if any), and take in the manner hereinafter provided all 
such evidence as may be produced in support of the 
prosecution or in behalf of the accused, or as may ho 
called for by the Magistrate. 
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Ch. XVITI. If the complainant or oflB.cor conducting the pro- 
- s"lo8 productioa sccution, 01 * the accused, applies to 

• of further evidence. thc Magistrate to issue process to 
compel the attendance of any witness or the production 
of any document or other thing, the Magistrate shall 
issue such process unless, for reasons to he recorded, he 
deems it unnecessary to do so. 

Nothing in this section shall he deemed to require 
a Presidency Magistrate to record his reasons. 

(Ss. 190, 357, 362, para. 1.) 

The fees for a process are stated in the note to S. 204. The first 
application for the summons of a witness or other person to attend 
either to give evidence or to produce a document is exempt from stamp 
duty, — Court Fees' Act (VII, 1870) ; S. 19, ol. xiv ; otherwise it should 
bear a stamp of eight annas, Id. Sch. II, Art. 1 (6). 

The following orders have been issued by the Cal. High Court 
regarding the examination of witnesses before Magistrates : — 

{a) The evidence of witnesses should invariably be recorded as soon 
as possible after their attendance. If from unavoidable causes an 
adjournment is indispensable, there should be no unnecessary delay. 
Witnesses remaining over from one day should, as a rule, be examined 
at the first sitting of the Court on the following day. By this means 
the public will be put to no inconvenience, and justice will be adminis- 
tered in a prompt and satisfactory manner. 

(i) Chief Magistrates of districts should carefully supervise the 
returns of their subordinates, as they will be held responsible for the 
correction of irregularities. Cal. II. Ct., Cir. 12, Nov. 27, 1865. 
Wilkins, 70. 

(c) Every witness shall be examined viva voce in open Court. 

(t?) A Magistrate or Judge shall not bo engaged in any other 
business whilst the examination of a witness is going on, or whilst any 
documentary evidence is being read. 

(e) If, after the examination of a witness has commenced, the Ma- 
gistrate or Judge is compelled to attend to any other business, the 
examination of the witness shall be suspended as long as such other 
business is being attended to. 

(y*) The examination of a witness shall not be interrupted for the 
purpose of enabling the Magistrate or Judge to attend to other business 
unless such business is of an urgent nature. 

fy) It shall be the duty of every Appellate Court subordinate to 
the High Court to examine the Memorandum of the evidence made by 
the Subordinate Court, and to report to the High Court cases in which 
it shall appear that the above Eules have not been strictly and properly 
attended to. 

(A) The evidence of every witness shall invariably be recorded in 
the presence of the officer who may decide the case, except in cases other- 
wise specially provided for it under sections 349, 850 of the Code of 
Criminal Procedure, in which the recalling and rc-examination of the 
witnesses is optional. 
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* 

(i) After the examination of witnesses has commenced, the trial or Ch. XVU. 

inquiry should be proceeded with until all the witnesses in attendance 

have been examined, *those for the prosecution being first examined ; and S. 208. 
if any witness be detained for a longer period than two days, the 
Magistrate should record a Memorandum, stating the reasons of such 
detention. 

(j) When it is deemed necessary to adjourn the hearing of a case, 
the adjournment shall be for as short a time as possible, and no person 
accused of any offence shall be remanded for any period exceeding fifteen 
days (section 344i Code of Criminal Procedure). 

(k) Every Magistrate shall sit daily and punctually at the hour 
appointed for the opening of his Court, unless prevented by circum- 
stances which are to be recorded in the proceedings of the Court. Gal. 

H. Ct., Cir. 6, May 16, 1864.. Wilkins, 77. 

All Magisterial officers shall, in the examination of prosecutors, 
witnesses, and prisoners, record in each deposition, statement, or defence 
the following particulars, which are indispensably necessary for the 
future identification of the parties examined, viz., the name of the 
person examined, the name of his or her father, and if a married woman, 
the name of her husband, the religion, caste, profession, and age of the 
party or witness, and the village and pergunnah in which he or she 
resides. Cal. H. Ct., Cir. 19, Sept. 17, 1864i ; Wilkins, 78. Bomb. H. Ct. 

Dec. 27, 1872 ; Bomd. Qaz. 1873, p. 20. 

Where an accused is brought before a Magistrate, that officer has no 
authority further to detain him in custody or to remand him to prison, 
without some reason made manifest to him, either in the shape of sworn 
testimony given before him or in some other form which can be put on 
the record, and which is sufficient to justify him in sending the accused 
to prison. — Abdool Kadir. 11 B. L. K., 8, App, 

Any Magistrate inquiring into or trying any case may permit any 
person other than an officer of Police below the rank of Police Inspector 
to conduct the prosecution ; but no person other than the Advocate 
General, Standing Counsel, Government Solicitor, Public Prosecutor or 
other officer generally or specially empowered by the Local Government 
in this behalf shall be entitled to do so without such permission. Any 
person conducting the prosecution may do so personally or by a pleader. 

S. 495. 

Every person accused before any criminal Court may of right be 
defended by a pleader. S. 340. 

The evidence would be recorded in the manner provided by Ss. 356, 

357, 359, 360. Special provision in this respect is made by S. 362 for 
evidence taken in the Court of a Presidency Magistrate. 

If from the absence of a witness or any other reasonable cause it 
becomes necessary or advisable to postpone the commencement of, or 
adjourn any inquiry or trial, the Court may, by order in writing, stating 
the reasons therefor, from time to time postpone or adjourn the same 
on such terms as it thinks fit, for such time as it considers reasonable, 
and by a warrant remand the accused, if in custody. Provided that no 
Magistrate shall remand an accused person to custody under this section 

29 
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Oh/ XVI L for a term exceeding fifteen days at a time. Every order made under 

this section by a Court other than a High Court shall be in writing 

S. 209. signed by the presiding Judge. S. 314. 

In a serious case a Magistrate is not only justified but bound to 
adjourn tlie inquiry or trial if further evidence, i. e , the evidence of 
‘ the man robbed, is necessary. It is obvious that if the administration 
of justice in serious cases depended on the party injured choosing to 
appear, the procedure of the Court would encourage acts of concealment 
of crimes wliich are themselves criminal offences. Mad. H. Ct. Pro. 
Sept. 12, 1864 ; Weir, 177. 

209 . When the evidence referred to in section 
'When accused person to 208, pni'ii^mphs 1 nnd 2, hets hccn 
be discharged. taken, and he has examined the 

accused for the purpose of enaldin" him to explain any 
circumstances appearing in tlic evidence against him, 
such Magistrate shall, if he finds that there are not 
sufiicient grounds for committing the accused person 
for trial, discharge him, unless it appears to tlie Magis- 
trate that such person should be tried before himself or 
some other Magistrate, in which case he shall proceed 
accordingly. 

Nothing in this section shall he deemed to prevent 
a Magistrate from discharging the accused at any pre- 
vious stage of the case if, for reasons to he recorded hy 
such Magistrate, he considers the charge to he ground- 
less. 

(S. 195.) 

It should be noted that the purpose for which an accused is to be 
examined is limited, viz. to enable him to explain any circumstances 
appearing in the evidence against him. S. 364 prescribes the manner in 
which the examination of an accused person shall be recorded. 

The following observations of tlie Calcutta High Court ('per Kemp 
and E. Jackson, J J.) in the case of Krishto Dlioba (14 W. li., 16) de- 
serve especial attention in connection with S. 209, and are altogether in 
accordance with the Circular of the same Court, which follows it : — 

“ I have for some time felt from examination of criminal trials, that 
many Magistrates are too hasty in making commitments, or rather that 
they do not make the thorough inquiry which, I think, they ought to 
make previous to commitment. In a case of murder more especially, 
there can be no doubt that it is the duty of the Magistrate to sift every 
fact bearing on the case, in order to ascertain whether the accused is 
guilty or innocent and to examine the accused on the facts which bear 
against him. One of the points of the evidence in this case which led 
to presumption of the accused’s guilt was, that he had been absent 
about the time the murder was committed. His statement as to where 
he was at that time should have been recorded, and should also, have 



EXAMINATION OF THE ACCUSED. 227 

been thoroughly enquired into. It is not sufficient to say that the Ch. XVfJ. 

accused might bring witnesses to prove his innocence at the trial. It 

is possible the accused may not know the names of the witnesses ; and S. 209. 
if the witnesses can give evidence in his favour to exculpate him, he 
sliould not be committed. A long time elapses before a trial at the 
Sessions comes on, and witnesses cannot then give as clear evidence, 
more especially as to time and duty, as when the facts have only lately 
occurred. I think every enquiry should hfive been made previous to 
commitment, to ascertain not only whether there was presumption of 
the guilt of the accused, but also whether he was innocent. It is the 
duty of the Police and the Magistrate not to bring the parties suspected 
of being guilty to trial, but also to ascertain whether the suspected 
can clear themselves from the crime of which they are accused. There 
is a clause in the Procedure Code which empowers Magistrates to com- 
mit without inquiry into the defence of the accused. I believe the 
discretion given by this clause is much abused. It may be applied in 
certain cases, but in serious charges of murder, when the life of the 
accused is at stake, I think this clause should not be acted upon, 
because no certainty of the accused’s guilt can arise until his defence is 
negatived, and proof that his defence is false is frequently very strong 
evidence in favour of the prosecution. If the result of the inquiry into 
the defence leaves the matter in doubt, it is the duty of the Magistrate 
to commit and leave the Sessions Court to decide which is the true 
story.” 

The following are the terms of a Circular, 13, July 28, 1864, issued 
by the Calcutta Iligh Court to the Magistrates subordinate to it : 

“Although the Code of Criminal Ih’ocedure does not make it tm- 
peratioe on a Magistrate to examine an accused person at any stage of 
the inquiry before committing him to stand his trial at the Court of 
Session, the Court think it necessary td* impress upon all Magistrates the 
expediency of the general adoption of this course at some stage or other 
of the enquiry. In those few and exceptional cases in which the guilt 
of an accused may be beyond reasonable doubt, the practice in force 
may be permitted without risk ; but inasmuch as by S. 209 it is 
discretionary with a Magistrate to discharge or to commit an accused 
person, according as he tiiids that the evidence is, in his opinion, suffi- 
cient for his conviction by the Court of Session or otherwise, it is 
obvious that the truth of any ordinary case will be best elicited, and 
obscure points will be cleared away, by any explanation that an accused 
may wish to give, when, after hearing all the evidence against him, or at 
any other time in the discretion of the Magistrate, he may be subjected 
to an examination before the Magistrate on points requiring elucidation, 
it being clearly explained to the accused that it is at his option to an- • 
swer such questions or not. The Court, however, desire to explain that, J 
in issuing these directions, they in no way sanction any proceedings of 
an inquisitorial nature.” • 

The Calcutta High Court (Cir. 3, May 24, 1880 ; 65 Wilkins,) has 
ordered that the examination of an accused shall contain his or her 
name, that of his or her father, and if a married woman, tluit of her 
husband, the religion, caste, profession, and ago of the accused person 
and the village or pergunnah in which he or she resides. Also Bomb. 

H. CJ:., Qaz.y 1873, p. 20. 
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The examination of the accused should not be recorded until 
a complaint has been made. A criminal trial cannot properly be com- 
menced by such examination (Cal. H. Ct., 627, 1868), but an admission 
of crime, fairly made, and after due warning, is not inadmissible, 
because at the time it was made no formal accusation had been 
made against the party making it. — Itamchurn Chamar and others, 
4 W. R., 10. 

When an accused person wishes to make a statement the Magis- 
trate is bound to record it. In re Abdool Guffoor, 10 Cal! L. R., 51. 

When death appears to have resulted from injuries voluntarily 
inflicted by the party accused, a Magistrate ought to be very careful 
and not take it upon himself to absolve the accused from the graver 
charge of culpable homicide or murder and to convict of hurt or 
grievous hurt only, unless it is quite clear that there is not suflicient 
evidence to warrant a commitment to the Sessions Court on such 
charge. — Cal. H. Ct. Cir. 9, Sept. 6, 1869. Wilkins, 103. 

An order of discharge may be passed at any stage of the case if, 
for reasons to be recorded by him, the Magistrate considers the charge 
to be groundless, otherwise the Magistrate must examine ‘‘ all such 
evidence as may be produced by the prosecution.” S. 208. 

An order of discharge does not operate as an acquittal. S. 403. 

If in the opinion of the Court of Session or District Magistrate, 
the case is triable exclusively by the Court of Session and the accused 
has been improi^erly discharged by an inferior Court, the Court of 
Session or District Magistrate may order him to be arrested and after 
notice to the accused to the same either order a fresh inquiry to be held 
or the accused to be committed for trial of the offence of which he has 
been improperly discharged. S. 436. 

But in a warrant case, which may be a case regarding an offence 
triable exclu'-ively by a Magistrate, or by a Magistrate and a Court of 
Session, in which any accused per.son has been discharged, the High Court, 
Court of Session or District Magistrate may order further inquiry to be 
made. S. 437. This is a new provision of the law in the consequence of 
several judgments of the High Court holding that after an order of 
discharge in a warrant case, the trial could not bo re-opened except by 
order of the High Court as a Court of Revision. See Mohesh Mistree, 
I. L. R., 1 Cal, 282: Mary Donelly, I. L. R., 2 Cal, 405 ; Gowdapa 
bin Venkugowda, 1. L. R , 2 Bomb., 634 &c., &c. The law as now 
enacted in S. 437 places no restriction on the exercise of the power to 
order fresh inquiry in a case in which the accused has been discharged, 
and that inquiry can be held by whomsoever the Court directing it may 
order it to be held. 


210. When, upon such evidence being taken and 
■wuen charge ia to be suc*h examination (if any) being 
framed. made, the Magistrate finds that 

there are sufficient ^miods for committing the accused 
for trial, he shall frame a charge under his hand, declar* 
,ing with what offence the accused is charged. 
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As soon as the charge has been framed, it shall he Ch. xvil. 

Charge to be expiaiped, read and explained to the accused 
and copy fipnished, to ao- and a copy thereof shall, if he so re- ‘ 213 . 

quires, he given to him free of cost. 

(Ss. 196, 196, Expl. Ill ; S. 198, para. 1 ; S. 199.) 

Sch. V, No. 28 contains various forms of charges. Under S. 35 
of the Court Fees Act (VII of 1870) the Governor General of India in 
Council has remitted the fees payable on a copy of a charge furnished 
under S. 210. India Oaz. 1873, p. 520. w 

S. 350 provides for the case of a Magistrate vacating his office 
before concluding an inquiry commenced by him and enables his 
successor to continue the proceedings, or under certain circumstances 
requires him to recommence the inquiry and rehear the evidence. 

211 . The accused shall he required at once to 

List of witnesses for give in, OKilly or in writing, a list 
defence on trial. of porsons (if any) whotp. he 

wishes to he summoned to give evidence on his trial. 

The Magistrate may in his discretion allow the 
accused to give in any further list 

Further list. ^ j j j - 

01 Witnesses at a subsequent time ; 
and, where the accused is committed for trial before the 
High Court, notliing in this section shall he deemed to 
preclude the accused from giving, at any time before 
his trial to tlie Clerk of the Crown a further list of the 
persons whom he wishes to be summoned to give evi- 
dence on such trial. 

(S. 200, paras. 1, 3.) 


S. 216 lays down the course to bo taken by the Magistrate in sum- 
moning fresh witnesses. 

212 . The Magistrate may in liis discretion sum- 
3Power of Mogietrate to ^uon and examine any witness 

examine such witnesses. named in any list given in to him 

under section 211. 

(S. 200, para. 2.) 

213. When the accused on being required to give 

_ ^ , ... in a list under section 211 has de- 

clmea to do so, or when he has 
given in such list and the witnesses (if any) included 
therein whom the Magistrate desires to examine have 
been summoned and examined under section 212, the 
Magistrate may make an order committing the accused 
for trial by the High Court or the Court of Session (as 



230 


CODE OF CRIMINAL PROCEDURE. 


Ch. XVII. ^nd (unless the Magistrate is a Presi- 

S~213 doncy Magistrate) shall also record briefly the reasons 
for such commitmi'nt. 

(S. 198, para. 1 ; S. 200, para. 2.) 

The reasons for commitment should set forth with exaetness the 
proof against each particular pnsoner and the manner in which the 
offence has been substantiated. — Kodai Kahar, 5 W. R., 6. 

A Magistrate sliould not commit the accused person for trial but 
shoul4(dischargc him, if the act or omission charged does not amount 
to an offence on account of the existence of any of the general excep- 
tions contained in Chapter IV of the Penal Code (Cal. H. Ct. Cir. 1, 
Feb. 12, 18G7) ; but this rule does not apply to cases in which it may 
appear that the accused jierson has committed an act amounting to an 
off'ence triable exclusively by the Court of Session, at a time when by 
reason of unsoundness of mind he was incapable of knowing the nature 
of that act, or that be was doing what was wrong or contrary to law. 
Such cases should be committed for trial if the accused appears to bo 
sane at the time of inquiry. S. 409. 

The duty of a committing Magistrate is to ascertain whether by 
the evidence of the prosecution a primd facie case has been made out 
against the accused. Magistrates are apt to sujiposo that it is incum- 
bent on them to satisfy themselves fully of the guilt of the accused 
before making a commitment. The idea is erroneous. Where there is 
sufficient ground for putting an accused person on his trial, the Magis- 
trate should make a commitment. — Moha Singh, 3 All., 27. 

A Magistrate should, on no account, commit a 2 >erson for trial by a 
Court of Session, unless there be good ground on the evidence for 
exjiecting a conviction (3 W. R , 10, C. L.) ; but if he is in doubt, 
where the evidence for the defence is nearly as strong as that for the 
prosecution, he should commit. If the evidence for the prosecution is 
manifestly false, of course there should be no commitment. 8 W. R., 
12, C. L. 

When an offence falls under two sections of the Penal Code, the one 
general and cognizable by a Magistrate, tlie other specifying aggravated 
circum.stjince.s and cognizable by the Se.ssions Court only, the jurisdiction 
of the Magistrate is not necessarily ousted. The Magistrate must 
determine whether be will dispose of the case under the general section, 
or commit the accused to the Court with a discreet regard to tho 
gravity of the circumstances of the particular case. — Mad. H. Ct. 
July 19, 1871 ; March 18, 1868; Nov. 26, 1867 ; Nov. 4, 1865. 

When death appears to have resulted from injuries voluntarily 
inflicted by the party accu.sed, a Magistrate ought to be very careful 
and not take it upon himself to absolve the accused from the graver 
charge of culpable homicide or murder and to convict of hurt or grievous 
hurt only, unless it is quite clear that there is not sufficient evidence 
to warrant a commitment to the Sessions Court on such charge. — Cal. 

H. Ct. Cir. 9, Sept. 6, 1869. 

When the offence charged is triable by a Magistrate as well as by a 
Court of Session, the Magistrate should exercise bis own discretion in 
deciding whether the case should be committed, or whether the justice 
of the case will be fully satisfied by a sentence which he himself is 
authorized to pass. The amount of property stolon is one very^ proper 
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point for consideration in determining this question. — Mad. H. Ct. Pro., Ch. XVIL 
July 23, 1866. Weir, 134. 

If two or more persons are jointly indicted, and the jurisdiction of S. 214. 
the Magistrate is ousted in the case of one, the Magistrate should hold 
a preliminary inquiry and commit both or all for trial before the Court 
of Session. — Mad. H. Ct., March 18, 186<S. 

When several persons are charged with offences of various degrees, 
arising out of the same act or transaction, all implicated therein, against 
whom sufficient evidence is forthcoming, should be committed to the 
Court of Session, if any of the accused is charged with an offence beyond 
the cognizance of a Magistrate, or one which, in the opinion *bf the 
Magistrate having jurisdiction in the case, ouglit to be tried by the 
Court of Session. — Agra Sud. Ct. Cir. 14, 1862 ; Cal. H. Ct. Cir. 16, 

May 27, 1862 ; Cir. 13, Aug. 29, 1870, Wilkins, 100. The term trans- 
action here used must not be understood to extend to a riot in which 
different parties are concerned not having the same “ common object.*' 

Thus when a riot is charged, and the Magistrate is about to commit 
the contending parties for trial, not only should separate charges be 
drawn up against each party, but separate trials should bo held, since 
the offences of each pai'ty are distinct and separate. Durzoolla Khan, 

9 W. R , 83 ; Hosein Buksh Sheikh and others, 6 Cal. L. K., 521. Sim- 
ilarly, a separate trial should be held on each charge of “ giving false 
evidence,” although the statements forming the basis of the charge may 
relate to the same subject-matter. Two persons cannot be joined in one 
indictment. — 10 W. K., 2, C. L. ; Mad. H. Ct., March 15, 1867. Weir, 

268 ; Chand Khan, 2 Leg. Rem., 183. 

When more persons than one are accused of the same offence, or if 
different offences committed in the same transaction, or when one person 
is accused of committing any offence, and another of abetment of, or 
attempt to commit, such offence, they may be tried together or sepa- 
rately, as the Court thinks fit, and the provisions contained in Ss. 221 
— 238 shall apply to all such charges. S. 239. The Illustrations to 
that section show the meaning to be put on the expression “ same trans- 
action.” 

A Magistrate having committed a person who appeared before him by 
agent [S. 205], the Calcutta High Court (Huronath Eai, 2 W. R., 50) 
held that the commitment was not necessarily illegal ; but as the agent 
had not been required to give in a list of the witnesses whom he wished 
to have summoned for his priiicijjal, the Court directed the Magistrate to 
make the demand. 

A Magistrate who is about to go on leave, exercises an improper 
discretion in committing to the Court of Session, a case properly triable 
by the Magistrate, merely on the ground that the witnesses for the 
defence are not in attendance, and that it would be inconvenient for his 
successor to commence the trial anew, but in doing so he does not com- 
mit an illegality such as would justify the. High Court in quashing the 
commitment. — Bomb. H. Ct. Bern, in Chambers, July, 1876. 

214 . If any person (not being an European Bri- 
Person charged outside tisli subject) is accused before a 
Presidency-towns Jointly Magistrate other than a Presidency 

Bubjeot. Magiskate oi haying committed an 
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Ch . XV IL offence conjointly with an European British subject 
Ss. 215 216. about to be committed for trial, or to be tried, 

’ before the High Court on a similar charge arising out 
of tiie same transaction, and the Magistrate finds that 
there are sufficient grounds for committing the accused 
for trial, he shall commit him for trial before the High 
Court, and not before the Court of Session. 

An European Eritish subject can be committed to the High Court 
direct by a Magistrate other than a Presidency Magistrate only when 
the offence charged is punishable with death or transportation for life 
(S. 447), but the trial of an European Britisli subject arising out of a 
commitment to a Court of Session may be held by a High Court cither 
by express order of that Court, or if it be referred by the Sessions Judge 
because in his opinion he cannot pass an adequate sentence. S. 449. 

Whetlicr one or separate trials would be held would entirely depend 
on the action taken by the accused, when before the High Court. S. 452. 

215 . A commitment once made under section 
Quashing commitments 213 or section 214i by a competent 
under section 213 or 214. Magistrate Can be quasbed by tho 
High Court only, and only on a point of law. 

(S. 197, last para, and Expl.) 

These words are not used in an exclusive sense so as to deprive a 
High Court of its powers of revision to cancel a commitment made 
other til an by a competent Magistrate. Luchman Singh, I. L. B., 2 All. 
308 ; per Stuart, C. J. (Spankie, J. dis.) 

But if a commitment has been made by a Magistrate or other au- 
thority without jurisdiction in that respect, and the Sessions Court 
considers that the accused has been prejudiced or if an objection to the 
proceedings of the committing oflicer as being without jurisdiction has 
been made before the order of commitment, the Sessions Court can 
quash the commitment and direct fresh inquirj’^ by a competent Magis- 
trate. S. 532. 

If in the opinion of a Sessions Judge, a commitment made to his 
Court is illegal, he should refer the case for the orders of the High 
Court (Cal. H. Ct., Cir. 7, June 20, 1864); but the insufficiency of 
legal evidence against the prisoner is no ground for such reference. — Gokul 
Bandari, 1 W. K, 8. 

216 . When the accused has given in any list of 
Summons to witnesses witnesses Under section 211 and 
for defence when aooused bos been Committed f or trial, the 
IB committed. Magistrate shall summon such of 

the witnesses included in the list as have not appeared 
before himself, to appear before the Court to which tho 
accused has been committed : 
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Provided that where the accused has been commit- XVII. 
ted to the High .Court, the Magistrate may in his dis- g"^ 
cretion leave such witnesses to he summoned by the 
Clerk of the Crown, and such witnesses may be ‘ sum- 
moned accordingly : 

Provided also that if the Magistrate thinks that 

witness is included in the Ust 
deposit made. for the purpose of vexation or de- 

lay, or of defeating the ends of justiee, the Magistrate 
may require the accused to satisfy him that there are 
reasonable grounds for believing that the evidence of 
such witness is material, and, if he is not so satisfied, 
may refuse to summon the witness (recording his rea- 
sons for such refusal), or may before summoning him 
require such sum to be deposited as such Magistrate 
thinks necessary to defray the expense of obtaining the 
attendance of the witness. 

(Ss. 358, 359.) 


The accused person, on commitment to the Court of Session, gave 
in his list of witnesses. Among these two did not appear, the sum- 
mons not being served on one, and no summons having been issued on 
tlie other. On the trial, the pleader for the defence asked for an ad- 
journment on account of the absence of these witnesses, but was refused. 
The High Court, on appeal, held that accused was entitled, as a matter 
of right, to liave these two witne.sses examined, and accordingly, under 
S. 428 directed their evidence to be taken. — Prosunno Coomar Moitro, 
23 W. K.. 56. 

S. 216 does not permit a Magistrate to inquire generally into 
what the defence of tho accused person is to be, and to consider whe* 
ther, on hearing the nature of the defence, be is absolutely to abstain 
from summoning the whole of the witnesses of the accused. It is in- 
tended rather to provide, that when among the persons named by the 
accused as witnesses for the defence, the Magistrate considers that any 
particular witness is included for the purposes of vexation or delay, he is 
to exercise his judgment and inquire whether such a witness is material. 
Baj Coomar Singh and others, 2 Cal. L. B., 62. 

217 . Complainants and witnesses for the prosecu- 
Bond of complainants tion and defence, whose attendance 
and witnesses. before the Court of Session or 

High Court is necessary, and who appear before the 
Magistrate, shall execute before him bonds binding 
themselves to be in attendance when called upon at the 
Court of Session or High Court, to prosecute or to give 
evidence, as the case may be. 

30 
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S. 218. 


If any complainant or witness refuses to., attend be- 
Detention in custody in fo^e the Court of ^ession or High 
case of refusal to attend CoUrt, Or tO eXeCUte the boud 

or to execute bond. abo VC directed, the Magistrate may 

detain him in custody until he executes such bond, or 
until liis attendance at the Court of Session or High 
Court is required, when the Magistrate shall send him 
in custody to the Court of Session or High Court, as 
the case may be. 

(S. 360.) 

A Magistrate cannot require recognizances for the attendance at 
the Sessions or High Court of witnesses cited for the defence who have 
never appeared before him. Mad. H. Ct. Pro. Oct. 19, 1876 ; Weir, 252. 

It will be the duty of the Magistrate, in order prevent hardship 
and unnecessary detention to such persons, so to arrange the coming 
on of cases before the Court of Session that such paities may not 
bg brought from their homes to the Sudder Station before they are ac- 
tually required, and they should have written notice of the specific dato 
on which their attendance will be necessary, and it should be carefully 
explained that failure to attend will bo severely dealt with. — Cal. H. Ct. 
Cir. 4, dated May 6, 1868. 

218 . When the accused is committed for trial. 


Coimnitment wlien to be _ 

notified. to such pci’son as may be appoint- 

ed by the Local Government in this behalf, notifying 
the commitment, and stating the offence in the same 
form as the charge, unless the Magistrate is satisfied 
that such person is already aware of the commitment* 
and the form of the charge ; 

and shall send the charge, the record of the inquiry 
Charge, &o, to be for- and any weapon or other thing 
warded to High Court or which is to be produCcd iu CVi- 
court of Session. dcucc, to the Court of Sessiou or 

(where the commitment is made to the High Court) to 
the . Clerk of the Crown or other officer appointed in 
this behalf by the High Court. 

When the commitment is made to the High Court 
Bngush translation to a^id any part of the record is not 
be forwarded to High in English, an English translation 

of such part shall be forwarded 

with the record. 

(Ss. 198, 202.) 


the Magistrate shall issue an order 



NOTICE OF COMMITMENT. 

Sch. V^JTo. 27 contains a form of notice of commitment by a Magis- 
trate to the Government Pleader. 

The following* rules issued by the Calcutta High Court (Cir, 4, 
May 6, 1868) should be read with S. 218 : — 

“The Judge will, in the first week of December in each year, fix 
the number of Sessions to be held in the year following, and the dates 
on which respectively they are to begin (the number varying with the 
estimated or average number of trials, and not being less than six or 
more than ten in each year) ; and the Magistrate of the District, in 
communication with all the Subordinate Magistrates who exercise the 
power of committing to the Sessions and obtaining from them the 
particulars of all cases committed by them, will prepare and submit to 
the Zillah Judge, two days before the commencement of each Sessions, 
a calendar of all such cases in the form annexed : — 

Calendar of Accused Persons for trial before the Court of Session, 

Sessions of 187 


No. 


of Caso. 


jCommitting 

Officer 


Number Charges 
and and 
Name of Section 
Accused. I. P, 0. 


Date of 

Date of apprehension 
Offence, or appearance 
to summons. , 


Date of In Jail or 
Commit- on Bail, 
ment. 


“ The names of the witnesses should be placed on the back of the 
charge sheet. The Magistrates will be careful to arrange their commit- 
ments with a view to the trials taking place at the earliest or next 
ensuing Session, in order to avoid the needless detention of accused 
persons for prolonged periods. 

“ Whenever a commitment is made, intimation will be immediately 
given to the Court of Session, through the Magistrate of the District, 
by a letter in the annexed form : — 


Form of letter to he sent by Committing Officers^ through the Magistrate 
oj^ the District^ to the Judge. 


To 


The SESSIONS JUDGE op 


Sib, 


I beg to report that I have this day committed to take his 
trial before the Court of Sessions the person named in the margin on 
the charge specified below. 

I have, &c., 

A. B., 

Magistrate {as the case may he). 


Chaboe 

1 


“ It will be unnecessary for the Court of Session to send any an- 
swer fixing a date for the trial. Bub^the Judge will be guided by the 
information which he thus receives in estimating the time which it will 


2gr* 

Ch. XVII. 

S. 218. 



CODE OF CRIMINAL PROCEDURE. 

Ch. XVII. be necessary to devote to the Criminal Sessions, and con?»quently at 
' what period he will bo able to take up civil business thereafter. 

S. 218. “ Prosecutors and witnesses will bo bound over io appear ‘ at the 

t next Criminal Sessions commencing on 

“ But it will be the duty of the Magistrate, in order to prevent 
hardship and unnecessary detention to such persons, so to arrange the 
coming on of cases before the Court of Session, that such parties may 
not be brought from their homes to the sudder station before they are 
actually required, and that they should have written notice of the 
specific date on which their attendance will be necessary, and it should 
be carefully explained that failure to attend will be severely dealt with. 

“ The directions herein contained for committing Magistrates are 
to be observed, so far as they are applicable, by Civil Courts and othef 
authorities committing persons for trial at the Sessions. 

“ The names of the witnesses should be entered at the back of the 
charge sheet.” — Cal. H. Ct, Cir. 5, Oct. 14, 1879, Wilkins, 101. 

In Madras, under orders of the High Court, a Register of Prelimi- 
nary Inquiries is kept .by Magistrates of every grade in committing an 
accused person for trial before the Court of Session, and the Magistrate 
is directed to place witli the record an extract of the case taken from 
the Register of Preliminary Enquiries. 

In the Panjab the fixing of the date and place of trial of a case is 
with the Sessions Judge, due notice being sent to the committing 
Magistrate. — Smyth, p. 90. But jail deliveries of each District should 
be held at intervals of not more than ninety days, if there are prisoners 
awaiting trial, the selection of the time being left to the Judge. — Id,, 
p. 98. 

The following form of Calendar for commitments to Courts of 
Session in the Panjab has been issued by the Chief Court [Book Cir. 
1—87 of 1873, (?««!., 1873, Part III, p. 41,] the model form being filled 
in as an illustration. 
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13. Gulaba, son of Ghulam — identifies earring. 

14, Jhanda — identifies bloody knife. 

lo. Alladin — saw deceased in company- of prisoners 
land II. 
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Ch. XVII. The following instructions have also been issued on jthe subject 

The reasons for commitment required by the Code of Criminal Pro- 

S. 218. cedure may be written eitlier in the Calendar Sheet or on a separate 
sheet as may be most convenient. 

The papers, which, upon commitment being made, will have to be 
transmitted to the Court of Session, will be — 

{a.) Copy of the charge. 

(J) ) Calendar. 

(c.) Reasons for commitment. 

{d.) Record of original inquiry. 

Besides these any weapon or other article of property necessary to 
produce in evidence must be sent. 

The papers to be transferred to the Sessions file from the record of 
original inquiry are briefly those received in evidence by the Sessions 
Court. Smyth, p. 95. 

The following is a list of the papers which will ordinarily have to 
be transferred : — 

(a.) Evidence of Medical witness. 

(b.) Report of Chemical Examiner. 

(c ) Examination of accused before Magistrate. 

(d.) Evidence of present witness recorded at preliminary inquiry 
when Sessions Judge grounds his judgment thereon. 

(e.) Certificate of previous acquittal or conviction. 

(/!) Confession of accused when relevant. 

(y.) Statement of persons who cannot be called as witnesses in- 
eluding dying declaration. 

Such papers will be transferred to the Sessions Court, and an 
endorsement to that effect will be made upon each. 

In cases of commitments by Native Magistrates, the Calendar shall 
be written in the vernacular of the Court, and so submitted. 

The Calcutta High Court has directed (8 B. L R., 6, Bules^ &c. ; 
Wilkins, 100) that the record referred to in this section, which is to be 
forwarded to the Court of Session, shall include— 

First. — The proceedings by which the case has been originated in 
the Magistrate’s Court. 

Second. — All papers showing the steps taken under the authority 
of the Magistrate upon the complaint ; the summons (if any) and if 
returned ; the warrant, and the return, or other documents showing 
how and when it has been executed ; also any such warrant and the 
report showing how it has been executed. 

Third. — The report, if any, on such inquiry as that under S. 205. 
Fourth. — The orders, if any, sanctioning the prosecution, when such 
sanction is necessary. 

Fifth. — The order, if any, withdrawing or transferring the case 
from one Court to another. 

When a confession or examination of accused person made before 
a Magistrate forms part of the evidence against the persons committed 
for trial to the Court of Sessions, it should be accompanied by a transla- 
tion into^ English fairly written out. Cal. H. Ct. Cir., 4, Aug. 10, 18C2. 
Wilkins, 105, 



WITNESSES EXAMINED AFTER COMMITMENT. 

219 . '«wThe Magistrate may summon and examine 
Power to summon tap- Supplementary witnesses after the 

piementary witnesses. commitment and before the com- 
mencement of the trial, and hind them over in manner 
hereinbefore provided to appear and give evidence. 

Such examination shall, if possible, be taken in the 
presence of the accused, and, where the Magistrate is 
not a Presidency Magistrate, a copy of the evidence of 
such witnesses shall, if the accused so require, be given 
to him free of cost. 

(S. 357, para. 2.) 

A witness so examined, not in the presence of the accused person, 
must attend before the Court of Session or High Court. If he should 
die or cannot be found, or is incapable of giving evidence, or is kept out 
of the way by the adverse party, or if his presence cannot be obtained 
without unreasonable delay or expense, his deposition so taken before 
^ the Magistrate, but in the absence of the accused person, will not be 
evidence before the Court of Session or High Court, because the accused 
person had not the opportunity to cross-examine (S. 33, Act I, 1872), 
so that every endeavour should be made to examine all such witnesses in 
the presence of the accused person. 

If any person affected by an order passed by a Criminal Court 
desires to have a copy of any order or deposition or other part of the 
record, he shall, on applying for such copy, bo furnished therewith ; 
provided that he pay for the same, unless the Court for some special 
reason, thinks fit to furnish it free of cost, S. 518. 

220. Until and during the trial, the Magistrate 
Custody of - accused shall, subjcct to the provisions of 

pending trial. Codc regarding the taking of 

hail, commit the accused, hy waivant, to custody. 

If it is a bailable offence the Magistrate should admit the accused 
to bail, unless he thinks fit instead of taking bail to discharge him on 
executing a bond without sureties for his appearance, S. 496 ; but* if a 
person is accused of a non-bailablo offence he shall not be released on 
bail if there are reasonable grounds for believing that he is guilty of the 
offence of which he is accused, (S. 497) ; there would be such grounds 
after he has been committed for trial by a High Court or Sessions Court. 
The High Court or Sessions Court may, however, in any case, direct 
that any person may bo admitted to bail. S. 498. 


23 »' 
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Ch. XIX. 


S. 221. 


CHAPTER XIX. 

Of the Charge . 


In the trial of summons cases no formal charge shall be framed (S. 
242) hut the accused shall be asked to show eause why he should not be 
convicted of the offence of which he is accused, the particulai*s of that 
offence being stated to him. In warrant cases after the evidence for 
the fU'osecution has been taken and the accused examined, if the Magis- 
trate is of opinion that there is ground for presuming that the accused 
has committed an offence wliich the Magistrate is competent to 
try and can be adequately punished by him, a charge shall be framed. 
S. 254. 

In cases regarding security for good behaviour in which the pro- 
cedure sliould be as in warrant cases, it is especially provided that no 
formal charge shall be framed. S. 117. 

In summary trials no formal charge need be recorded. Ss. 262, 

263. 

In inquiries when the evidence affords suflicient grounds for com- 
mitting the accused for trial a charge should be drawn up. S. 210. 

No finding or sentence pronounced or passed sliall bo deemed in- 
valid merely on the ground that no charge was framed, unless, in the 
opinion of the Court of appeal or revision, a failure of justice has been 
occasioned thereby. If the Court of appeal or revision thinks that a 
failure of justice has been occasioned by an omission to frame a 
charge, it shall order that a charge shall be framed, and that the trial 
be re-commenced from the point immediately after the framing of the 
charge. S. 535. 

No error, omission or irregularity in the charge shall necessitate 
the reversal or alteration of a finding, sentence or order coming before a 
Court of confirmation appeal or revision unless it has occasioned a 
failure of justice. S. 537. And on a commitment made without a 
charge or with an imperfect or erroneous charge, the Sessions Court, or, 
in the case of a High Court, the Clerk of the Crown, may frame a charge 
or add to or otherwise alter it. S. 226. 


'Form of Charges. 


221- Every charge under this Code shall state the 
„ . , „ olience with wliich the accused is 

Charge to state offence. ■, 

charged. 


If the law which creates the offence gives it any 
Bpeoifloname of offence specific name, the offence may bo 
.uffloient description. dcscribcd in the charge by that 
name only. 
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241 ** 


1 

If tliftjaw which creates the offence does not give 
How stated where 'of. i* any specific name, so much of 
fence has no speoiflo the definition of the offence must 
“““®- be stated as to give the accused 

notice of the matter with wliich he is charged. 

The law and section of the law against which the 
offence is said to have been committed shall he men- 
tioned in the charge. 

The fact that the charge is made is equivalent to a 
-.TTu t • V statement that every legal condi- 

What implied in Charge. o j., . 

tion required by law to constitute 
the offence charged was fulfilled in the particular case. 


In the Presidency-towns the charge shall he writ- 
- , ^ ten in English : elsewhere it shall 

Language of charge. , -j i ° t i 

be written either in English or in 
the language of the Court. 


If the accused has been previously convicted of 
Frovious conriotioti ^E.y offcuce, and it IS intended to 
wheutobesetout. prove sucli previous conviction for 

the purpose of affecting the punishment which the 
Court is competent to award, the fact, date and place 
of the previous conviction shall he stated in the charge. 
If such statement is omitted, the Court may add it at 
any time before sentence is passed. 


Ch. XIX. 
3 . 221 . 


Illustrations. 


(tf) A is charged with the murder of B. This is equivalent to a- 
statement that A’s act fell within the definition of murder given in 
sections 299 and 300 of the Indian Penal Code ; that it did not fall 
within any of the general exceptions of the same Code ; and that it did 
not fall within any of the five exceptions to section 300, or that, if it 
did fall within Exception 1, one or other of the three provisos to that 
exception applied to it. 

(6) A is charged, under section 326 of the Indian Penal Code, with 
voluntarily causing grievous hurt to B, by means of an instrument for 
shooting. This is equivalent to a statement that the case was not pro- 
vided for by section 335 of the Indian Penal Code, and that the general 
exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery or 
criminal intimidation, or using a false property-mark. The charge may 
state that A committed murder, or cheating, or theft, or extortion, or 
adultery, or criminal intimidation, or that he used a false property- 
mark, without reference to the definitions of those crimes contained in 
the Indian Penal Code ; but the sections under which the offence is 
punishable must, in each instance, be referred to in the charge. 


31 



t242 . 

Ch. XIX. 
S. 221. 


CODE OP CRIMINAL PROCEDURE. 

f 

(d) A is charged, under section ISJ* of the Indi^rT'^ Penal Code, 
with intentionally obstructing a sale of property offered for sale by the 
lawful authority of a public servant. The charge should bo in tliosee 
words. 

(S. 439.) 

With reference to para. 5 and Illustration (a), S. 105 of the 
Evidence Act (I of 1872) should bo read — 

“ When a person is accused of any offence, the burden of proving 
the existence of circumstances bringing the case within any of the 
General Exceptions in tlie Indian Penal Code, or within special excep- 
tion or proviso contained in any other part of the same Code, or in any 
law defining the offence, is upon him, and the Court shall presume the 
absence of such circumstances. 

“ Illustrations, 

“ {a,) A, accused of murder, alleges that, by reason of unsoundness 
of mind, he did not know the nature of the Act. 

“ The burden of proof is on A. 

** {b,) A, accused of murder, alleges that, by grave and sudden 
provocation, he was deprived of the power of self-control. 

The burden of proof is on A. 

(c.) Section three hundred and twenty-five of the Indian Penal 
Code provides that whoever, except in the case provided for by section 
three hundred and thirty-five, voluntarily causes grievous hurt, shall bo 
subject to certain punishments. 

‘‘ A is charged with voluntarily causing grievous hurt under section 
three hundred and twenty-five. 

“ The burden of proving the circumstances bringing the case under 
section three hundred and thirty-five lies on A.” 

In the last para, the law as now enacted is slightly altered from 
S. 439 of the Code of 1872 which it replaces. Tho latter ran thus : and 
if it is intended to prove such previous conviction for the purpose of 
affecting the punishment which is to he awarded.^'^ For the words in 
italics S. 221 of the present Code has substituted “ which the Court is 
competent to award,” so that it would seem that although a previous 
conviction brought against the accused might influence a Magistrate in 
passing sentence, the accused would not necessarily be called upon 
formally to plead to it if the sentence is one which the Magistrate “ is 
competent to award.” It will probably nevertheless be considered 
necessary to give the accused an opportunity of showing that he was 
not the person so convicted. A previous conviction apparently would 
not form part of the formal charge unless the Magistrate makes it the 
ground of commitment to tho Sessions or High Court or of referring tho 
case in cci*tain Districts to the District Magistrate invested with extra- 
ordinary powers under S. 30. S. 348. 

Where the previous conviction did not form part of the charge, the 
enhanced sentence was set aside, and the Sessions Judge directed to re- 
open the trial with the same set of jurors on that charge, giving the accused 
an opportunity of making a fresh defence to it. Tho High Court remark- 
‘ cd that the question of proof of previous conviction is one of fact which^ 
ought to have gone to, and been determined by a jury. — Eslian Chunder 
Dey, 21 W. 11., 40. 
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222 > •The charge shall contain such particulars 
Particulars as to time, as to tlic timo and placo of the 
place and person. alleged oifencc, and tho person (if 

any) against, or tho thing (if any) in respect of which, 
it was committed, as are reasonably sufficient to give 
the accused notice of the matter with which he is 
charged. 

(S. 440.) 

223. When the nature of the case is such that 

When manner of com- particulavs mentioned in sec- 

mitting offence must bo tions 221 and 222 do not give tho 
accused sufficient notice of the 
matter with which he is charged, the charge shall also 
contain such particulars of the manner in which the 
alleged oifencc was committed as will be sufficient for 
that purpose. 


Illrntratiom. 

(а) A is accused of the theft of a certain article at a certain time 
and place. The charge need not set out the manner in which the theft 
was effected. 

(б) A is accused of cheating B at a given time and place, Tho 
charge must set out the manner in which A cheated B. 

(c) A is accused of giving false evidence at a given time and place. 
The charge must sot out that portion of the evidence given by A which 
is alleged to be false. 

(d) A is accused of obstructing B, a public servant, in the dis- 
charge of his public functions at a given time and place. The charge 
must set out the manner in which A obstructed B in the discharge of 
his functions. 

(e) A is accused of the murder of B at a given time and place. 
The charge need not state the manner in which A murdered B. 

(/) A is accused of disobeying a direction of the law with intent 
to save B from punishment. The charge must set out the disobelience 
charged and the law infringed. 

(S. 441.) 


224. In every charge words used in descidbing an 
Words in charge taken offcuce shall bc dcomed to have 

whiroffenoelrpuSfsL" the sense attached to 

•We. them respectively by the law under 

which such offence is punishable. 

(Act XVII 1862, S. 82.) 


Ch. XIX. 

Sa. 222— 
224. 
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225. No error in stating either the oflfB^ce or the 
„„ , , particulars required to be stated in 

the charge, and no omission to state 
the offence or those particulars, shall he regarded at any 
stage of the case as material, unless the accused was 
misled by such error or omission. 


Illustrations, 

{a) A is charged, under section 21<2 of the Indian Penal Code, 
with “ having been in possession of counterfeit coin, having known at 
the time when lie became possessed thereof that such coin was counter- 
feit,” the word “ fraudulently” being omitted in the charge. Unless it. 
appears that A was in fact misled by this omission, the error shall not 
be regarded as material. 

(6) A is charged with cheating B, and the manner in which he 
cheated B is not set out in the charge, or" is set out incorrectly. A 
defends himself, calls witnesses, and gives his own account of the 
transaction. The Court may infer from this that the omission to set out 
the manner of the cheating is not material. 

(c) A is charged with cheating B, and the manner in which he 
cheated B is not set out in the charge. There were many transactions 
between A and B, and A had no means of knowing to which of them 
the charge referred, and offered no defence. The Court may infer from 
such facts that the omission to set out the manner of the cheating was, 
in this case, a material error. 

{d) A is charged with the murder of Khoda Baksh on the 2l8t 
January 1882. In fact, the murdered person’s name was Haidar 
Baksh, and the date of the murder was the 20th' January, 1882. A was 
never charged with any murder but one, and had heard the inq^uiry 
before the Magistrate, which referred exelusively to the case of Haidar, 
Baksh. The Court may infer from these facts that A was not misled 
and that the error in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20th 
January, 1882, and Khoda Baksh (who tried to arrest him for that 
murder) on the 21st January 1882. When charged for the murder of 
Haidar Baksh, he was tried for the murder of Khoda Baksh. The 
witnesses present in his defence were witnesses in the case of Haidar 
Baksh. The Court may infer from this that A was misled, and that the 
error was material. 

(S. 443.) 

Unless otherwise specially provided for no finding, sentence or order 
passed by a Court of competent jurisdiction shall be reversed or al- 
tered under Chapter XXVII (on submission for confirmation) or on 
appeal or revision on account of any error, omission or irregularity in 
the charge unless such error, omission or irregularity has occasioned 
a failure of justice. S. 537. 

In Baban Khan Valad Mhaskoji, I. L. B., 2 Bomb., 142 the con- 
viction and sentence were set aside on the ground that the charge did 
not give to the accused the information which the law intended him to 
have of the particular o:Sence, expressed circumstantially, to which he 
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was called to answer. The High Court remarked : — The descrip- 

tion of crimes in the Penal Code must of necessity be expressed in 
abstract terms, but the very object of a trial is to determine whether 
particular acts or omissions on the part of an accused fall or do not 
fall within the rule thus abstractedly stated. Conformably to the prin- 
ciple all the models of charges given in Sch. V of the Code of Criminal 
Procedure contain or imply the setting forth with reasonable particu- 
larity of the matters alleged to constitute the offence. 


226 . When any person is committed for trial 
without a charge, or with an im- 


Procedure on commit- o i ^ 

mont without charge or pcrtect 01’ ciToneous Charge, the 
with imperfect charge. ^ ^ High 


Court, or, in the case 
Court, the Clerk of the Crown, may frame a charge, or 
add to or otherwise alter the charge, as the case may he, 
having regard to the rules contained in this Code as to 
the form of charges. 

(S. 446.) 


Cb. XIX. 

Ss. 226— 
228. 


When the accused was charged under S. 217, Penal Code, without 
any statement of the direction of law which he disobeyed and how he 
disobeyed it, it was held that the charge being thus expressed in such 
vague terms, the prosecution, on the appeal against the conviction, 
should be limited to the particular sense in which the charge had been 
understood at the trial. Paban Khan Vahid Mhaskoji, I. L. It., 2 Bomb. 
U2. 


227 . Any Court may alter any charge at any time 
before judgment is pronounced, or. 
Court may alter onarge. ^lie casc of trials before the 

Court of Session or High Court, before the verdiet of 
the jury is returned or the opinions of the assessors are 
expressed. 

Every such alteration shall be read and explained 
to the accused. 


(Ss. 444, 446.) 

228 . If the charge framed or alteration made un- 
when trial may proceed der scction 226 Or soction 227 is 
tion. such that proceeding immediately 

with the trial is not likely, in the opinion of the Court, 
to prejudice the accused in his defence or the proseeu- 
tor in the conduct of the case, the Court may in its 
discretion, after such charge or alteration has been 
framed or made, proceed with the trial as if the new or 
altered charge had been the original charge. 

(S. 447.) 
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The object of the law is to secure to a prisoner a.-4ii*a?jminary in- 
quiry which affords him an opportunity of becoming acquainted with 
Ss, 229 — the circumstances of the offence imputed to him so as to enable him 
231, to prepare his defence. Consequently a Sessions Judge is not competent 
to add a charge regarding which no evidence was taken by the Magistrate. 
He should have adjourned tlie trial and directed further inquiry. 
Kovilagbatha llama Varma Raja, I. L. R., 3 Mad., 351. 

The fact that the accused defended by a competent pleader when 
the charge was altered during the trial, never asked for a new trial, goes 
to show that he was not prejudiced by the proceedings subsequently 
taken. It is only in the case of charges closely related that a trial goes 
on forthwith after an amendment of the cliarge by the addition of a 
charge of another offence. Thus, where the prisoner was charged with 
murder, the addition of a charge of abetment of murder, though it 
had the effect of making the statement of another prisoner also being 
tried in the same trial admissible against him, was held to be no ground 
for holding that the trial should have been adjourned, or afresh trial held. 
Govind Babli Raul, 11 Bomb., 278. 

229 . If the new or altered charge is such that 

di^ctearrtriifsrspLd! proceeding immediately with the 
ed. trial IS likely, in the opinion of the 

Court, to prejudice the accused or the prosecutor as 
aforesaid, the Court may cither direct a new trial or 
adjourn the trial for such period as may bo necessary. 

(S. 448.) 

230 . If the ofPcnce stated in the new or altered 
stay of proceedings if charge is One for the prosecution 

X“d"“°hargV®re“qi^re ofwliich prcvious sauctiou is uc- 
previous sanction. ccssary, tlic casc shall uot bc pro- 

ceeded with until such sanction is obtained, unless sanc- 
tion has been already obtained for a prosecution on the 
same facts as those on which the ncAv or altered charge 
is founded. 

(S. 450.) 

The cases regarding which previous sanction to prosecute is neces- 
.sary are specified in Ss. 132, 195, 197. 

S. 230 declares that such a case shall not be proceeded with until 
such sanction is obtained unless &c. &c., but S. 637 provides that no 
finding, sentence or order shall be reversed or altered under Chapter 
XXVfl (in a case submitted for confirmation of sentence) or on appeal 
or revision on account of the want of any sanction required by S. 195 
unless such want has occasioned a failure of justice. S. 637 does not 
however apply to cases requiring sanction under other sections than 
S. 195, e,g, under S. 132, S. 196, or S. 197. 

231 . Whenever a charge is altered by the Court 
after the commencement of the 
trial, the prosecutor and the ac- 


Recall of witnesses when 
charge altered. 
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cused sliku-bc allowed to re-call or re-summon, and exa- C h- XIX . 
mine with reference to such alteration, any witness who 232 , 233 . 
may have been examined. ’ 

(S. 449.) 

232. If any Appellate Court, or the High Court 

Bffeot of material errors. in WlC CXCrcisC of its pOWCrS of re- 

vision or of its powers under Chap- 
ter XXVII, is of opinion that any person convicted of 
an olfenco was misled in his defence by the absence of 
a charge or by an error in the charge, it shall direct a 
new trial to bo had upon a charge framed in whatever 
manner it thinks fit. 

If the Court is of opinion that the facts of th® 
case are such that no valid charge could be prefci'red 
against the accused in respect of the facts proved, it 
shall quash the conviction. 

Illustration, 

A is convicted of an olTcncc under section 19G of the Indian Penal 
Code, upon a charge which omits to state that he knew the evidence 
which he corruptly used or attempted to use as true or genuine was false 
or fabricated. If the Court thinks it probable that A had such know- 
ledge, and that he was misled in liis defence by the omission from the 
charge of the statement that he had it, it shall direct a new trial upon 
an amended charge ; but if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction. 

(S. 451.) 

No finding or sentence shall be invalid merely on the ground 
that no charge was framed unless, jn tlie opinion of the Court of 
appeal or revision, a failure of justice has been occasioned thereb 3 ^ 

If the Court of appeal or revision thinks that a failure of justice 
has been occasioned by an omission to frame a charge, it shall order the 
charge to be framed, and that the trial be recommenced from the point 
immediately after the framing of the charge. S. 535. 

Joinder of Charges. 

233. For every distinct offence of which any 
Separate ohar^es for dis- pcrson IS accused tlicrc shall be a 

tinot offences. separate charge, and every such 

charge shall bo tried separately, except in the cases 
mcntional in sections 234, 235, 236 and 239. 
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Ch. XIX. Illustration, _ 

A is accused of a theft on one occasion, and pf causing grievous 

Ss, 234; 235. another occasion. A must be separately charged and separately 

tried for the theft and the causing grievous hurt. 

(S. 452.) 

Thus, two persons tried for intentionally giving false evidence (S. 193, 
Penal Code) in the same trial, must be separately charged and separately 
tried. Mad. H. Ct., March 15, 18G7 ; Weir, 2G8 ; 10 W. R., 2 Cal. 
Chand Khan, 2 Leg. Rem., 183. 


234. 


Three offences of same 
kind within year may be 
charged together. 


When a person is accused of more offences 
* of same than one of the same kind, com- 
X may be mitted witliiii the space of twelve 
months from the first to the last 


of such offences, he may be charged with, and tried at 
one trial for, any number of them not exceeding three. 

Offences are of the same kind when they are pun- 
ishable with the same amount of punishment under 
the same section of the Indian Penal Code, or of any 
special or local law. 

(S. 463.) 


The offences must be committed against the same person to be 
joined in one trial under S, 234. Thus, where M was accused of cheat- 
ing G on two occasions and K on a third, it was held that although the 
three offences were of the same kind and were all committed within the 
space of twelve months they should not have been joined in the same trial. 
Murari, I. L. R., 4 All., 147. 

When certain persons had been tried in one case and convicted of 
various offences committed between 1872 and 1876, it was held that the 
trial was irregular, and therefore the hearing of appeals against the 
conviction and acquittal of such offences would also be irregular. The 
High Court consequently restricted the appeal in respect of offences com- 
mitted in 1874-5 only, having regard to S. 234, as it appeared that this 
course did not prejudice the accused persons who had been fairly tried for 
those offences. Harmanta Madhaji Khadke and others, Bomb. H. Ct , 
Feb. 26, 1877. 

S. 234 does not mean that if, at one time, or within one year 
or more a man commits fifty distinct offences of the same kind, he shall 
not in one day be prosecuted for more than three such offences. This 
is clear from S. 235 (d). It only restricts the number of offences 
charged in one trial. In the matter of Ram Manickyo Chuckerbutty, 
1 Cal. L. R., 478. 


235. I. — If, in one series of acts so connected to- 
i.-Triai for more than gethcr as to form the same trans- 
one offence, action, more offences than one are 

committed by the same person, he may be charged with, 
and tried at one trial for, every such offence. 
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ii.-4rfjjie acts alleged constitute an offence fall- 
ii.-offenoe falling ing within two or more separate 3^235. 
within two definitions. definitions of any law in force for 

the time being by which offences are defined or punish- 
ed, the person accused of them may he charged with and 
tried at one trial for each of such offences. 

III. — If several acts, of which one or more than 
, one would by itself or themselves 

III.— Acts constituting a-aa js; a*aa 

one offencO} but const! tut- COTlStlcUtG diH OlTGUOGj COUStltUtO 

ing when combined a when Combined a different offence, 

different offence. j i i p ai 

thG person accused oi them may- 
be charged with and tried at one trial for the offence 
constituted by such acts when combined, or for any 
offence constituted by any one, or more, of such acts. 

Nothing contained in tliis section shall affect the 
Indian Penal Code, section 71 . 


Illustrations, 

to jiaragraph I — 

(a) A rescues B, a person in lawful custody, and in so doing 
causes grievous hurt to C, a constable, in whose custody B was. A may 
be charged with, and tried for, offences under Ss. 225 and 333 of the 
Indian Penal Code. 

{b) A commits house-breaking by day with intent to commit 
adultery, and commits, in the house so entered, adultery with B’s wife. 
A may be separately charged with, and convicted of, offences under 
sections 454 and 497 of the Indian Penal Code. 

(c) A entices B, the wife of C, away from C, with intent to com- 
mit adultery with B, and then commits adultery with her. A may be 
separately charged with, and convicted of, offences under Ss. 498 and 
497 of the Indian Penal Code. 

(d) A has in his possession several seals knowing them to be 
counterfeit and intending to use them for the purpose of committing 
several forgeries punishable under S. 466 of the Indian Penal Code. A 
may be separately charged witli, and convicted of, the possession of 
each seal under S. 473 of the Indian Penal Code. 

(e) With intent to cause injury to B, A institutes a criminal pro- 
ceeding against him, knowing that there is no ju.st or lawful ground for 
such proceeding ; and also falsely accuse.s B of having committed an 
offence, knowing that there is no jnst or lawful ground for such charge. 
A may be separately charged with, aiid convicted of, two offences under 
S. 211 of the Indian Penal Code. 

(y*) A, with intent to cause injury to B, falsely accuses him of 
having committed an offence, knowing that there is no just or lawful 
ground for such charge. On the trial, A gives false evidence against B, 
intending thereby to cause B to be convicted of a capital offence. A 
may be separately charged with, and convicted of, offences under S. 211 
and 194 of the Indian Ponal Code. 

32 
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Ch. XIX. (^) A, with ' six others, commits the offences of riojflng, grievous 

^ hurt, and assaulting a public servant endeavouring itTthe discharge of 

S. 235. bis duty as such to suppress the riot. A may he separately charged 
with, and convicted of, offences under Ss. 147, 325 and 152 of the Indian 
Penal Code. 

(Ji) A threatens B, C anJ D at the same time with injury to their 
persons with intent to cause alarm to them. A may be separately 
charged with, and convicted of, each of the three offences under S. 600 
of the Indian Penal Code. 

The separate charges referred to in Illustrations (a) to (Ji) respec- 
tively may be tried at the same time. 

to paragraph II — 

(i) A wrongfully strikes B with a cane. A may be separately 
charged with, and convicted of, offences under Ss. 352 and 323 of the 
Indian Penal Code. 

(y ) Several stolen sacks of corn are made over to A and B, who 
know they are stolen property, for the purpose of concealing them. A 
and B thereupon voluntarily assist each other to conceal the sacks at 
the bottom of a grain-pit. A and B may be separately charged with, and 
convicted of, offences under Ss. 411 and 414 of the Indian Penal Code. 

(k) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of such expo- 
sure. A may be separately charged with, and convicted of, offences 
under Ss. 317 and 304 of the Indian Penal Code. 

(/) A dishonestly uses a forged document as genuine evidencoi 
in order to convict B, a public servant, of an offence under S. 167 of 
the Indian Penal Code. A may be charged separately with, and con- 
victed of, offences under Ss. 471 (read with 466) and 196 of the same 
Code. 

to paragraph III — 

{m) A commits robbery on B, and, in doing so, voluntarily causes 
hurt to him. A may be separately charged with, and convicted of, 
offences under Ss. 323, 392 and 393 of the Indian Penal Code. 

(S. 454.) 

S. 71, Penal Code, should be read with this section : — 

When anything which is an offence is made up of parts, any of 
which parts is itself an offence, the offender shall not be punished with 
the punishment of more than one of such his offences unless it be so 
expressly provided. 

Illustrations. 

{a.) A gives Z fifty strokes with a stick. Here A may have com- 
mitted the offence of voluntarily causing hurt to Z by the whole beating, 
and also by each of the blows which make up the whole beating. If A 
were liable to punishment for every blow, he might be imprisoned for 
fifty years, one for each blow. But he is liable only to one punishment 
for the whole beating. 

(5.) But if, while A is beating Z, T interferes, and A intentionally 
strikes T, here, as the blow given to Y is no part of the act whereby A 
voluntarily causes hurt to Z, A is liable to one punishment fpr yolm;(-i 
tarily causing hurt to Z, and to another for the blow given to Y*. 
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The jud^^ment of the Madras H. Ct. in the case of Noujan, 7 Mad* Ch. XIX. 

875 ; (S. 0.) 271 ; is very instructive and may well be consulted 

with respect to S. 235 though it proceeds on an Illustration to S. 454 of E. 236. 
the Code of 1872 which has not been reproduced. It was there held 
that a person cannot be punished for abducting a child with intent dis- 
honestly to .take moveable property, and also for the theft of a part of 
the moveable property which he intended dishonestly to take by means 
of the abduction. 

The Allahabad High Court (Mungroo and another, 8 All., 293) 
similarly set aside a conviction and sentence under S. 316, Penal Code, 

(wrongful confinement in secret) holding that the prisoner could nok 
also be convicted of attempt to kidnap out of British India (Ss. 511, 

863), since the latter ofi^ence necessarily implies confinement or restraint 
of some kind. 

As a general rule, when in the same penal statute there are two 
clauses applicable to the same act of an accused, the punishments are 
not to be considered as cumulative, unless it be so expressly provided. 

So separate convictions and sentences under S. 435 and S. 436, Penal 
Code, were disapproved, the sentence under S. 435 being set aside. — - 
Bom. H. Ct , Dodbasaya, Feb. 12, 1874. S. 235, para. 2 has omitted 
the concluding words of S. 454, para. 2 which it professes to re-enact, 

“ but he must not receive a more severe punishment than could be 
awarded by the Court which tries him, for either.** 

236. If a single act or series of acts is of such a 

Where It ie doubtful mature that it is doubtful which of 
what offence has been several offcnccs the facts which can 
committed. provod will Constitute, the 

accused may be charged with having committed all or 
any of such offences, and any number of such charges 
may be tried at once ; or he may be charged in the 
alternative with having committed some one of the said 
offences. 


Illustration, 

A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trust or cheating. He may be 
charged with theft, receiving stolen property, criminal breach of trust 
and cheatingj or he may be charged with having committed theft, or 
receiving stolen property, or criminal breach of trust or cheating. 

(S. 466.) 

S. 72, Penal Code, declares that in all cases in which judgment is 
given that a person is guilty of one of several offences specified in the 
judgment, but that it is doubtful of which of these offences he is guilty, 
the offender shall be punished for the offence for which the lowest 
punishment is provided if the same punishment is not provided for all. 

The distinction between section 236 and the first para, of S. 235 
ahould be noted. In the former it is the application of the law to 
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Ch. XIX. the facts that is doubtful, whereas S. 235, para. 1, refers to^the cotnmis* 

■ — sion of a series of acts, each of which taken separately constitutes a 

Ss. 237, 238. distinct offence. ( 

237. Ifj in the case mentioned in section 236, the 

accused is charged with one of- 
rwmenapereon is charged fence, and it appears in evidence 

convicted of another. tliat lie committed a ditterent 

offence for which he might have 
been charged under the provisions of that section, he 
may be convicted of the offence wliich he is shown to 
have committed, although he was not charged with it. 

Illustration. 

A is charged with theft. It appears that he committed the offence 
of criminal breach of trust, or that of receiving stolen goods. He may 
be convicted of criminal breach of trust, of receiving stolen goods (as 
the case may be), though he was not charged with such offence. 

(S. 456.) 

On a trial for abetment and attempt to commit criminal breach of 
trust, it was held that the prisoner might and should have been convict- 
ed of attempt to cheat and abetment of that offence. The High Court 
remarked that tlie legal character of the acts done by the accused 
might well be considered ambiguous, but the evidence given would 
apply to the one offence as to the other. The prisoners had been 
acquitted by the Sessions Judge, though he found facts sufficient to 
convict them of attempt and abetment of cheating, and a new trial 
was ordered by the High Court on the appeal of Government. — Govern- 
ment of Bombay, 12 Bomb., 1. 

238. Wlien a person is charged with an offence 
When offence proved Consisting of Several particulai-s, a 

included in offence Combination of somo only of which 
charged. coustitutcs a Complete minor of- 

fence, and such combination is proved hut the remain- 
particulars are not proved, he may be convicted of the 
minor offence, though he was not charged with it. 

When a person is charged with an offence and 
facts are proved which reduce it to a minor offence, 
he may be convicted of the minor offence although he 
is not charged with it. 

Nothing in this section shall be deemed to au- 
thorize a conviction of any offence referred to in section 
198 or section 199 when no complaint has been made as 
required by that section. 
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J Illmtrations. Ch. XIX. 

(a) A* ia ^vjharged, under S. 407 of tho Indian Penal Code, 

with criminal breaoh of trust in respect of property entrusted to him as S. 239. 
a carrier. It appears that he did commit criminal breach of trust 
under S. 406 in respect of tho property, but that it was not 
entrusted to him as a carrier. He may be convicted of criminal breach 
of trust under S. 406. 

{h) A is charged ’Under S. 325 of the Indian Penal Code with 
causing grievous hurt. He proves that ho acted on grave and sudden, 
provocation. Ho may be convicted under S. 335 of that Code. 

(S. 457.) 

This section applies to cases in which the charge is of an offence 
which consists of several particular.^, a combination of only some of 
which constitutes a complete minor offence. The grave charge in such 
a case gives to the accused notice of all the circumstances going to 
constitute the minor one of which he may be convicted. The latter is 
arrived at by mere substraciion from the former. Bnt this is not the 
case where the circumstances embodied in the major charge do not 
necessarily, and according to the definition of the offence imputed by 
that charge, constitute tliat minor offence also ; the principle no longer 
applies, because notice of the former does not necessarily involve notice 
of all that constitutes the latter. The section was not intended to 
apply to a collateral offence. It is not open to a Court to find a man 
guilty of the abetment of an offence on a charge of the offence itself. — 

Chand Nur and another, 11 Bomb., 240. 

S. 238 enables a verdict to be given on some of the facts which are 
a component part of the original charge, provided that those facts 
constitute a minor offence. Thus when the prisoners were charged with 
being members of an unlawful assembly in prosecution of tho common 
object of which grievous hurt was committed by some member, it was 
held that they could bo convicted of voluntarily causing grievous hurt. 

Mahuddi, 6 Cal. L. B., 819. 

So where the prisoner was charged with culpable homicide (S, 304) 
and voluntarily causing grievous liurt without grave or sudden provoca- 
tion (S. 825), he was convicted under S. 335 of having caused that hurt 
on grave and sudden provocation. Lukhiuarain Agoori, 23 W. R., 61. 

The offence of criminal house-trespass, S. 445, Penal Code, is not 
part of the offence of dacoity, or of riot, and, therefore, without a 
specific charge, a person under trial for dacoity and riot cannot be 
convicted of criminal house-trespass. — Salamat Ali, 23 W R., 59. But 
the retaining stolen property acquired by dacoity, S. 412, Penal Code, 
is included in the more comprehensive charge of dacoity. — Lakhya 
Govind, I. L. R., 1 Bomb., 50. 

239. When more persons than one are aecused of 

■What persona may be tho Same offeuce, or of different 
charged jointly. offcnces Committed in the same 

transaction, or when one person is accused of commit-, 
ting any offence, and another of abetment of, or 
attempt to commit, such offence, they may bo charged 
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Ch. XiX. and tried together or separately, as the Court thinks fit ; 
S~^ and the provisions eontained in the former ^rl of this 
chapter shall apply to all such charges. ' 

Illustrations. 

(a) A and B are accused of the same ^urder. A and B may be 
charged and tried together for the murder. 

(5) A and B are accused of a robbery, in the course of which A 
commits a murder with whicli B has nothing to do. A and B may be 
tried together on a charge, charging both of them with the robbery, and 
A alone with the murder. 

(c) A and B are both charged with a theft and B is charged with 
two other thefts committed by him in the course of the same transac- 
saction. A and B may be both tried together on a charge, charging 
both with the one theft, and B alone with the two other thefts. 

(S. 468.) 

If two or more persons are jointly charged with an offence and the 
jurisdiction of the Magistrate is ousted as to one, the Magistrate should 
iiold an inquiry and either discharge or commit all for trial by the 
Sessions Court. Mad, H. Ct. Pro. March 18, 1868 ; Weir, 135. 

When several persons are charged with offences of various degrees 
arising out of one act or transaction, all implicated therein, against 
whom sufficient evidence is fortlicoming, should be committed to the 
Court of Session, if any of the accused is charged with an offence be- 
yond the cognizance of a Magistrate, or one which, in the opinion of 
the Magistrate having jurisdiction in the case, ought to be tried by a 
Court of Session. — Agra Sadder Court Cir. 64, 1862 ; Cal. H. Ct. Cir., 
May 19, 1862. 

A person purchasing stolen articles from a thief or receiver of 
stolen property cannot he said to be engaged in the same transaction 
with another who purchases a different article. There is no privity 
whatever between the two and they should therefore be tried separately. 
Manik, 1 Leg. Kem., 216. 

Persons charged with having, as witnesses, intentionally given false 
evidence on the same trial or proceedings should be charged and tried 
separately. 10 W. 11., 2 Cal. ; Mad. H. Ct., March 15, 1867 ; Weir, 
268; Cband Khan, 2 Leg. Bern., 183. So should the persons composing 
the contending parties in a riot. Durzoola Khan, 9 W. B., 83 ; Hoseiu 
Buksh Sheikh, 6 Cal. L. B., 521. 


240 > When more charges than one are made 
Withdrawia of remaining against the Same person, and when 
oiiarges on conviction on a conviction has been had on one 
one of several charges. jjjQyg them, the Complainant, 

or the officer conducting the prosecution, may, with the 
consent of the Court, withdraw the remaining charge 
or charges, or the Court of its own accord may stay the 
inquiry into, or trial of, such charge or charges. Such 
withdrawal’ shall have the effect of an acquit^ on such^ 
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charge Op charges, unless the conviction be set aside, in 
which caselh^ said Court (subject to the order of the 
setting aside the conviction) may proceed with the 
inquiry into or trial of the charge or charges so with- 
drawn. 

(S. 469.) 

S. 240 it should be noted is general and not like the corresponding 
section, 459, of the Code of 1872, restricted in its application to trials 
before a High Court or Court of Session. • 

Chapter XXXVIII relates to Public Prosecutors, S. 495 of which 
empowers a Magistrate to permit any person other than an officer of 
Police below the rank of Police Inspector to conduct a prosecution. 
S. 494 further provides that a Public Prosecutor with consent of the 
Court may withdraw from a prosecution in cases tried by jury before the 
return of the verdict, and in other cases before the judgment is pro- 
nounced. 


CHAPTER XX. 

Of the Trial of Summons-cases bt Magistrates. 

241 . The following procedure shall be observed 

Procedure In Bummous- by Magistrates in the trial of sum- 

wses- mons-cases. 

(S. 203, para. 1.) 

A summons-case means a case regarding an offence not punishable 
with death, transportation or imprisonment for a term exceeding six 
months, S. 4 ( ^ ) that is, an offence punishable with imprisonment for a 
term not exceeding six months or with fine or with whipping or any of 
these punishments combined. 

242 . When the accused appears or is brought 

subBtanoe of accusation before tho Magistrate, the parti- 
to be stated. culars of the offeuce of which he 

is accused shall be stated to him, and he shall be asked 
if he has any cause to show why he should not be con- 
victed ; but it shall not be necessary to frame a formal 
charge. 

(Ss. 203, para. 2 ; S. 206, para. 1.) 

When a Magistrate issues a summons, he may if he sees reason to 
do so, dispense with the personal attendance of the accused and permit 
him to. appear by pleader, but he may, in his discretion, at any stage of 
the proceedings, direct the personal attendance of the accused, and if 
ueoft^^ary enforce bis attendance. S. 205^ 
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Ch. XX. It is necessary tliat the accused should have a clear statfcment made 

to him (1) that he is about to be put on his trial and^^) as to the 

Ss. 243 244. offence or facts constituting the offence with the cothmission of which 
he is accused. Where certain persons had been brought before the Magis- 
trate for other pur])oses while he was in camp, and these circumstances 
were not made known to them, they were ^released as having been impro- 
perly convicted. In the matter of Acbarj'ee Lall and another, 3 Cal. L. 
K., 87. 

243 * If tlio accused admits that he has commit- 

Conviction on admission tecl the offoncc of wliich he is ac- 
of truth of accusation. cused, his admission shall be re- 
corded as nearly as possible in the words used by him ; 
and if he shows no sufficient cause why he should not 
be convicted, the Magistrate shall convict him accord- 
ingly. 

(S. 206, para. 2.) 

244 . If the accused does not make such admis- 

Proeedure when no such Magistrate shall proceed 

admission is made. to hear the Complainant (if any), 

and take all such evidence as may be produced in sup- 
port of the prosecution and also to hear the accused and 
take all such evidence as he produces in his defence. 

The Magistrate may, if he thinks fit, on the appli- 
cation of the complainant or accused, issue process to 
compel the attendance of any witness or the production 
of any document or other thing. 

The Magistrate may, befoi’e summoning any wit- 
ness on such application, require that his reasonable 
expenses, incurred in attending for the purposes of the 
trial, be deposited in Court. 

(Ss. 207, 361.) 

In summons-cases tried before a Magistrate other than a Presidency 
Magistrate, the Magistrate shall make a memorandum of the substance 
of the evidence of each witness as the examination of the witness pro- 
ceeds. Such memorandum shall be written and signed by the Magis- 
trate with his own hand and shall form part of the record. If such 
Magistrate is prevented from making a memorandum as above required, 
he shall record the reason of his inability to do so, and shall cause such 
memorandum to be made from bis dictation in open Court, and shall 
sign the same ; and such memorandum shall form part of the record. 
S. 355. But if the Magistrate thinks fit, he may take down the evidence 
of any witness as in a warrant case. S. 355. 

S. 362 provides for the record of evidence in Presidency Magis- 
trates' Courts. 
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245/. If the Magistrate upon taking the evidence 
AoquittaL * referred to in section 244 and such 
further evidence (if any) as he 
may, of his own motion, cause to be produced, and (if 
he thinks fit) examining the accused, finds the accused 
not guilty, he shall record an order of acquittal. 


If 


Sentence. 


he finds the accused guilty, he shall pass 
sentence upon him according to 
law. 


(S. 211, paras. 1, 2.) 


See Cba{)tei' XXVI, Ss. 366 — 372 for the rules regarding the deli- 
very and recording of judgments. 

Magistrates of tlie second and third classes should submit to the 
Magistrate of the District a calendar of every case in which conviction 
takes place, within 24 hours from the sentence being passed, in order 
to enable a District Magistrate at once to take measures towards recti- 
fying injury done by an illegal sentence. — Bomb. H. Ct. Cir., 43. 

Whenever any oflicer, enlisted soldier or sepoy is sentenced in any 
Criminal Court to fine of Its. 200 or upwards, or to imprisonment 
otherwise than in default of paying a fine not amounting to Ks. 200, 
the Court should proprio motu send a copy of its firtal order to the 
superior of the person convicted — Govt, of India, 1G32, Oct. 3, 1871 ; 
Govt, of Bengal Cir. 58, Oct. 30, 1871 ; Smyth, p. 148. 

Whenever any person serving under Government in the Military 
Department is convicted in a Criminal Court, information should bo 
given to the Oflieer Commanding the Regiment or Corps to which he 
belongs ; and if the person convicted be serving under the Government 
of India in the Military Department, a copy of the conviction and 
sentence should be provided to that Department. — Cal, H. Ct. Cir. 6, 
July 17, 1871. 

Whenever any Government officer is judicially convicted of any 
offence, a copy of the decision should be sent to the head of the depart- 
ment in which he is employed, in order that such action as may be 
deemed proper may be taken at once. — Govt, of India, Aug. 7, 1868 ; 
Govt, of Bengal, 4589, Aug. 22, 1868. 

Ordinarily cases tried under this Chapter are non-cognizablo cases ; 
complaints or charges of cases of that class are liable to stamp-duty 
of eight annas under the Court Fees^ Act (VII, 1870), Sch. II, Art. 8, 
(6) ; or if no written but a verbal complaint has been preferred, the com- 
plainant is required to pay a fee of eight annas on his examination (S. 18). 
M agistrates, on convicting persons accused of such offences should bear in 
mind that, under S. 31 of the same Act, they are bound, in addition to the 
penalty imposed upon an accused, to order him to repay to the complainant 
the fee paid on such application or petition or for such examination as 
well as any fees for serving processes — Such fees “ may be recovered as if 
they were fines imposed by the Court,” e , under S. 387 of this Code. 

If sentence of imprisonment is passed the warrant of commitment 
to J^il should be in the form prescribed by Sch. V, 29. 

33 


Ch. XX. 
S. 245. 
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Oh^x. 246. A Magistrate may, under sectio^i 243 or 

6b* 24t6 24(7* Fiixdiiijf not limited by section 245, convici^ tlie acGused of 
complaint or summons. any oflPence triable under this 

chapter which from the facts admitted or proved he 
appears to have committed, whatever naay be the nature 
of the complaint or summons. 

(S. 203, para. 2.) 


247. If the summons have been issued on com- 
iron-appeaionce of com- plaint, and upou the day appointed 
piainant. Jqj. appearance of the accused 

or any day subsequent thereto to which the hearing may 
be adjourned the complainant does not appear, the 
Magistrate shall, notwithstanding hereinbefore con- 
tained, acquit the accused, unless for some reason ho 
thinks proper to adjourn the hearing of the case to some 
other day. 

(Ss. 205, 208, para. 3; S. 212.) 


The discretion given by this section to dismiss a complaint on non- 
appearance of -the complainant is not applicable to a case falling under 
S. 195, that is, a case requiring special sanction for its institution. Where 
therefore sanction had been given by a Court to prosecute a person for 
resisting the authority of one of the bailiffs of that Court, the non- 
appearance of the bailiff does not justify a Magistrate in dismissing 
the complaint. — Bomb. H. Ct. Empress v, Ramchunder Sidheshwar, 
Oct. 21, 1878. See also Muse Ali Adam, I. L. R., 2 Bomb., 653. 

Where the order for adjournment was not made in the presence 
and the hearing of the parties, and the case was subsequently dismissed 
on account of the absence of the complainant, the proceedings were set 
aside as illegal. — Mad. H. Ct. Pro., Feb. 24, 1875 ; 8 Mad., 6, 

An adjournment is within the discretion of the Magistrate. In the 
case of Bhekka Roy (10 W R., 36), the Calcutta High Court would 
not interfere, because the Magistrate had refused to grant an adjourn- 
ment for the purpose of summoning the witnesses for the defence ; and 
in the case of Dinoo Roy (16 W. R., 21), the same Court held that an 
adjournment for this purpose was not wrong in law. But the Magistrate 
should not dismiss a case on the day fixed for the attendance of the 
witnesses for the defence merely because the complainant did not appear, 
unless his attendance has been specially required at that adjourned date, 
for be has done all that is necessary for him to do to establish his case. 
Mad. H. Ct. Pro. Nov. 5, 1874, Weir, 184. 

An adjournment of the trial may be granted by an eft’der in writing 
stating the reasons therefor, on account of the absence of a witness or 
any other reasonable cause, on such terms as the Magistrate may think 
fit and for such time as he may consider reasonable, provided that it is 
not for a term exceeding fifteen days. S. 344. 



COMPENSATION TO THE ACCUSED. 

/'M • 

Wher6‘a case was dismissed in consequence of the non-appearance Ch. XX. 
of the complainSntj and it appeared that he had not been informed of ’ 

the day fixed for the trial, it was held that a grave irregularity had been S®* 248— 
committed such as to make the proceedings held amount to no trial, 250. 
and that therefore there was no acquittal of the accused. Mad. H. Ct. 

Pro. Aug. 17, 1875, Weir, 189. 

248. If a complainant, at any time before a fina l 
Withdrawal of oom- Order is passed in any case under 

this chapter, satisfies the Magis- 
trate that there are sufficient grounds for permitting 
him to withdraw his complaint, the Magistrate may per- 
mit him to withdraw the same, and shall thereupon 
acquit the accused. 

(S. 210.) 

S. 345 provides for the compounding of certain offenees, under 
Ss. 341, 352, 436, 447, 490, 491, 492, Penal Code, some of whicli are 
summons-cases, without permission of the Court, and abetments of, or 
attempts to, commit such offences may be similarly dealt with. 

Where a prosecution can be instituted only with the sanction of a 
particular oflicer or Court, it cannot be withdrawn without such sanc- 
tion. In re Muse Ali Adam, I. L. B., 2 Bomb., 653. 

249. In any case instituted otherwise than upon 
Power to stop proceed- Complaint, a Presidency Magistrate, 

ingswhennooompiainant. a Magistrate of the first class, or, 
with the previous sanction of the District Magistrate, 
any other Magistrate, may, for reasons to be recorded 
by him, stop the proceedings at any stage without pro- 
nouncing any judgment either of acquittal or conviction, 
and may thereupon release the accused. 

(new.) 

250. If, in J^y case instituted upon complaint. 

Frivolous or vexatious \a Magistra,te acquits the accused 

complaints. uudcr scction 24i6 or section 247, 

and is of opinion th^t the complaint was frivolous or , 
vexatious, he may, in\ his discretion, by his order of 
acquittal direct the complainant to pay to the accused, 
or to each of the accuse^ where there are more than one, 
such compensation, not ^ceeding fifty rupees, as the 
Magistrate thinks fit. \ 

The sum so awarded ^all be reilverahle as if it 
Beoovery of oompensa- ^ ¥“6 : Provided that, if it 

Won- cannot realized, the imprison- 
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ment to be awarded shall be simple, and for silch term, 
S. 250. iiot exceeding thirty days, as the Magistrate directs. 

At the time of awarding compensation in any 
subsequent civil suit relating to the same matter, the 
Court shall take into account any sum paid or recovered 
as compensation under the section. 

(S. 209, paras. 1 and 2.) 

S. 515 enables a Court to apply the whole or any part of a fine 
which was been rendered to the payment of the expenses of a complain- 
ant or as compensation for the injury sustained. 

In Bengal and in Assam on an application for the recovery of 
compensation under S. 250 a fee of eight annas is charged for the 
warrant for its levy. Bengal Gaz. 1879, p. 304 : Assam Gaz^ 1879, 
p. 590. Wilkins, 82. 

When a Magistrate allows a complaint to be withdrawn he cannot 
allow compensation to the accused. Amanut Khan v, Khoda Buksh, 
1 Leg. Rem., 148. 

There is a wide difference between the procedure necessary, when 
a person is charged with an offence under S. 211, Penal Code (making 
a false charge with intent to injure, &c.), and that laid down in S. 250, 
Code of Criminal Procodure. Under the latter by the order of dis- 
missal, if his complaint be frivolous and vexatious, the complainant 
might be ordered to pay to the person against whom the charge was 
brought, such amends, not exceeding 50 rupees, as the Magistrate 
might consider just and reasonable ; but in order to make him liable to 
the penalty provided by S. 211, Penal Code, for a false complaint, it 
would be necessary to hold a regular trial. — Cal. H. Ct. Cir. 19, July 
22, 1803, adopted by the Agra Sud. Ct., 23, 1803 and by the Judicial 
Commissioner, Cen. Prov., 37, 1803. 

It is not necessary that any charge should be preferred before a 
person can be fined for making a frivolous or vexatious complaint. The 
Magistrate should simply call upon the complainant to show cause why 
lie should not be fined. — Cal. H. Ct., 672, 1863. Contra Muthoor 
Ghose, 11 W. R., 10. 

Compensation can be awarded only in summons cases. When the 
complaint made was house-trespass with intent to rob and murder, 
compensation cannot be awarded, although the Magistrate may treat 
the case as an ordinary case of hifuse-trespass and try it as a summons 
case. — Gurningapa, 7 Bomb., 48, Grown Cases, 

But the Calcutta High Court has held that where the complaint 
was made of various offences, some triable as warrant cases and 
others as summons cases, the Magistrate can in the latter award com- 
pensation. — Muddoosoodun Ghose, 13 W, R., 39. 

As opposed to the rule laid down by the Calcutta High Court in 
the case of Muddoosoodun Ghose, 13 W. R., 39, see Hurree Dutta 
18 W. R., 6, in which it was held that when the complaint was of 
criminal force and theft or robbery, compensation could not be award- 
ed, because the case was not altogether a summons case But when 
the complaint was improperly made as one of theft, whereas the 
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offence really committed was mischief or using criminal force, both Ch, 3 lX. . 
summons cases, a Magistrate is not prevented from awarding compen- — 
sation. Cal. H. Ct. Lalla Baneshwar Sahai, Aug. 20, 1877. S. 250. 

Simultaneously with awarding compensation, the Magistrate may 
give permission to tlie accused person to institute a prosecution on a 
charge of intentionally giving false evidence or instituting a false case 
with intent to injure. — Rupon Rai, 6 B. L. R., 296. The award is no 
ground for the abandonment of such a prosecution ; but, if the Magis- 
trate thinks that by the fine imposed sufficient punishment has been 
imposed, he can refuse to give leave to prosecute — Cal. H. Ct. Ill, 

1863. Nor does an award of compensation deprive the accused of any 
right of suit for damages in the Civil Court. — Adram, 1 N. W. P., 58, 
but in such a suit the Court shall take into account any sum paid or 
recovered as compensation. S. 250, last para. 

Where a master made a complaint on behalf of his servant which 
was dismissed as frivolous and vexatious, it was held that compensation 
could not be awarded as the complainant had no locus standi and the 
complaint should have been dismissed without investigation. Corbyn, 

Panj. Rec. 1869, p. 61. 

A karkun on the establishment of a Sub- Judge reported that^he 
had been obstructed in the execution of his duty, whereupon the Sub- 
Judge instituted criminal proceedings before the Magistrate, who found 
that no obstruction to the attachment had been offered by the accused, 
and accordingly acquitted him, directing the karkun to pay Rs. 5 as 
compensation under S. 250. The High Court set aside this order of 
compensation as illegal, remarking that the Sub- Judge, and not the 
karkun, must be regarded as the complainant, that the Sub-Judge 
would not be liable to this penalty as he acted judicially, and that the 
karkun might be punished for making a false report, or giving false 
evidence, but he was not liable under S. 250, because he was not the 
complainant . — In re Keshav Lakhsman, I. L. R., I Bomb. 175. 

The jurisdiction to award compensation is limited to cases in 
which the accused is not called upon to make a defence. The complaint 
is then dismissed, and if it appears frivolous and vexatious, the Magis- 
trate can award compensation. But when the evidence for the complain* 
ant is such that the case requires an answer, and evidence is thereupon 
given on the part of the defendant, then, even though the accused is 
acquitted, the jurisdiction of the Magistrate to award compensation is 
ousted. It is very obvious that the complaint cannot have been fri- 
volous or vexatious since the Magistrate has seen fit after hearing the 
complainant's case, to require the accused to answer it. Mad. H. Ct. 

Pro. Nov. 22, 1879 ; Weir, 13 Sup. 

An order under S. 250 awarding compensation cannot bo passed by 
an Appellate Court, which revises the sentence passed. — 8 Mad, 7, App . ; 

Pro. Feb. 27, 1875, Weir, 186. 

The simultaneous issue and currency of warrants of distress and 
imprisonment in the Civil Jail as the alternative of non -realisation of 
the fine, are illegal. It is only when the person fined admits that he 
has no goods and thereby waives the right to have the amount levied 
by distress, that the Magistrate may at once proceed to imprison him in 
the Civil Jail. — Bisheshwar Shaba, 23 W. R., 65. 

Compensation cannot be awarded as a fine, in default of payment 
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■Ch. XXr. of which, imprisonment will be undergone. That follows on default of 

realization of the fine by distress — Gopal, 2 All., 430 ^ ' Phabhoo Dyal, 

Sa. 251,252. Panj. Kec., 1869, p. 58. Bat imprisonment canhot be awarded in 
anticipation of default of distress. — Mad. H. Ct. Pro., Dec. 28, 1871: 
7 Mad. Jur., 137. 

S. 388 enables a Court to suspend execution of a sentence of im- 
prisonment in default of payment of a fine, when the sentence is of line 
only. (Ss. 386, 387 provide for the levy of a fine.) 


CHAPTER XXI. 

Of the Trial of Warrant-cases by Magistrates. 

251. The folio win}? procedure shall he observed 
Procedure in warrant hy Magistrates in the tiial of war- 

®“®“- rant-cases. 

(S. 213.) 

Warrant-case means a case relating to an offence punishable with 
death, transportation or imprisonment for a term exceeding six months. 
S. 4 («). 

252. When the accused appears or is brought be- 
Eridenoe for proseou- foi'® a Magistrate, sucli Magistrate 

shall proceed to hear the complain- 
ant, if any, and take all such evidence as may he pro- 
duced in support of the prosecution. 

The Magistrate shall ascertain, from the complain- 
ant or otherwise, the names of any persons likely to be 
acquainted with the facts of the case and to he able to 
give evidence for the prosecution, and shall summon to 
give evidence before Iximself such of them as he thinks 
necessary. 

(Ss. 190, 362.) 

Ss. 356 et seq. provide for the manner in which evidence of wit- 
nesses in warrant cases shall be recorded. 

See note to S. 208 for the rules prescribed by the Calcutta High 
Court for the duty of the Court in recording evidence. 

Where an accused is brought before a Magistrate, that officer has 
no authority further to detain him in custody or to remand him to 
prison without some reason made manifest to him, either in the shape 
of sworn testimony given before him or in some other form which can 
be put on the record, and which is sufficient to justify him in. sending 
the accused to prison.-— Abdool Kadir, 11 B. L. B.| 8, 



DISCHARGE IN WARRANT-CASE. 


Whenever a Magistrate issues a summons he may, if be sees fit to 
do so, dispeiJse with the personal attendance of the accused and permit 
him to appear by* pleader, but He can at any stage of the proceedings 
direct the personal attendance of the accused, and if necessary, enforce 
bis attendance. S. 203. 

If the personal attendance of the accused person be dispensed 
with, he should be represented by an agent, who should be provided with 
a mukhtarnama bearing a stamp of eight annas. 

253 - If upon taking all the evidence referred to 
in section 262, and making such 
Discharge of ocoused. examination (if any) of the accus- 
ed as the Magistrate thinks necessary, he finds that no 
case against the accused has been made out which if 
unrehutted would warrant his conviction, the Magis- 
trate shall discharge him. 

Nothing in this section shall be deemed to prevent 
a Magistrate from discharging the accused at any pre- 
vious stage of the case if, for reasons to be recorded by ^ 
such Magistrate, he considers the charge to be ground- 
less. 

(S. 216.) 

An illegal arrest by the Police, without a warrant issued, on complaint 
for non-cognizablc offence is no valid ground for an order of discharge 
by a Magistrate. He cannot p.ass an order of discharge until he has 
beard the evidence against the accused. — Bomb. II. Ct., Sangapa San- 
krapa, May 21, 1S73. 

“ All the evidence re(]^uircd to in S. 252 that is, ** all such evidence 
as may be produced in support of the prosecution” and “ such witnesses 
as the Magistrate may think necessary to summon” but this is modi tied 
by the last para, of S. 253 which is new. The Calcutta High Court has 
in numerous cases held that where a Magistrate terminates a trial with- 
out examining all the witnesses tendered by the prosecution he cannot 
direct the complainant to be prosecuted for making a false complaint 
under S. 211, Penal Code. In the matter of Ganjoo Singh and others, 

2 Cal. L. R., 389. But under S. 215 Explanation III of the Code of 
1872 then in force an order of discharge could not be passed until the 
evidence of the witnesses for the prosecution had been taken. This is 
now within the discretion of a Magistrate. S. 476, however, states that 
before directing such a prosecution, the Court should make any prelimi- 
nary inquiry that may be necessary, and if a Magistrate under the last 
para, of S. 253 summarily discharges an accused, it will probably bo 
necessary that before directing the complainant to be prosecuted, he 
should in a preliminary inquiry examine whatever witnesses may bo 
tendered on behalf of that person. 

There is no restriction put by this section on the power to examino 
the accused. In the corresponding section (S. 209) relating to inquiries, 
it is stated that where the evidence has been taken and the Magistrate 


Ch XXL 
S. 253, 
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Ch. XXI. has ** examined the accused for the purpose of enabling him^ to explain 

any circumstances appearing in evidence against lijui” &c., S. 289 re- 

S. 254. lating to Sessions trials is like S. 253 general in its terms regarding the 
examination of the accused. But see S. 342 which requires a Court, 
for the purpose of enabling an accused to explain any circumstances 
appearing in the evidence against him, to question him generally on the 
case after the witnesses for the prosecution have been examined and 
before he is called on for his defence. 

Under the Code of 1872 it was held that after an order of discharge 
passed by a Magistrate in any case except a Sessions case, that is, a 
case triable exclusively by a Court of Session, no Magistrate could 
re-open the proceedings and commence a new trial unless evidence be 
forthcoming which was not before tlie Magistiate in the first proceed- 
ings. See Mohesh Mistree, I. L K., Cal., 282 ; Marj^ Donelly, I. L. It., 
2 Cal., 405 ; Gowdapa bin Venkugovvda, I. L. It , 2 Bomb., 531 &c., &c. 
But S. 437 of this Code has altered the law by enabling a High Court, 
Sessions Court, or District Magistrate to direct further inquiry to be 
made into the case of any accused person who has been discharged. 


254 . If, wlien such evidence and examination 

Charge to be framed been taken and made, the 

when ofifenee appears Maj^istvate is of opuiion that there 

is ground for presuming that the 
accused has committed an offence triable under this 


chapter, which such Magistrate is competent to tiy, and 
which, in his opinion, could he adequately punished 
by him, he shall frame in writing a charge against the 
accused. 


(S. 216.) 

Sch. V, No. 28 contains various forms of charges. 

It is unnecessary for a Magistrate to examine more witnesses than 
are sufficient to convince him of the truth of the charge, and in that 
view he is competent under S. 342 to put questions to the accused. 
The answers given to these questions, it any are given, will generally 
have as great effect as to the witnesses necessary to be examined on tlie 
part of the prosecution ; and if, after the complainant has been examin- 
ed, questions put to the accused elicit answers which leave no doubt as 
to the commission of the offence, there seems to be no reason why the 
Magistrate should not then frame the charge and call upon the accused 
to plead. — Mad H. Ct., Sept. 12, 18G1; Dec 18, 1861. 

In framing a charge a Magistrate is not restricted to the offences 
stated in the complaint. If on the evidence he should find that an 
offence different from that which had been specially charged in the 
complaint has been committed, he is competent to inquire into and 
proceed against the accused with regard to the other offence. — Dhondu 
Ramchandra, 5 Bomb., 100, Crown Oases. 

The examination of an accused is by S. 342 declared to be for the 
purpose of enabling liim to explain any circumstances appearing on the 
evidence again.st* him, and a Magistrate is accordingly' empowered at 
any stage of the trial without previously warning him to put him such 
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questions as*he may consider necessary, and also for the same purpose Ch. XXI. 
question him genei^lly on the case after the witnesses for the prosecu- — ■ ■ 
tion have been examined and before he is called upon for his defence. Ss. 255, 266. 

255. The charge shall then be read and explained 

to the accused, and he shall be 
asked whether he is guilty or has 

any defence to make. 

If the accused pleads guilty, the Magistrate shall 
record the plea, and may in his discretion convict him 
thereon. 

(S. 217.) 

No inference can be drawn from a plea, if it does not amount to a 
distinct confession of the char<j;e ; tlie charge must be proved. — Mad 
H. Ct. Pro., Dec. 14, 1871 ; 7 Mad. Jur., 136. 

256. If the accused refuses to plead or does not 

plead, or claims to be tried, he 
shall l)e called upon to enter upon 
his defence and to produce his evidence, and shall, at 
any time while he is making liis defence, be allowed to 
recall and cross-examine any witness for the prosecu- 
tion present in the Court or its precincts. 

If the accused puts in any written statement, the 
Magistrate shall flic it with the record, 

(S. 218.) 


Tho examination of an accused person which may have been made 
before the preparation of a charge, will not dispense with the necessity 
for putting him on his defence after the charge has been prepared. — 
Golab Roy, 3 Agra, 156. 

A Magistrate held that, by simply pleading not guilty, the accused 
had made no defence such as to entitle him to recall and cross-examii\e 
the witnes.ses for the prosecution ; but this order was set aside by the 
High Court, who held that the accused was entitled to prove that 
he was not guilty by cross-examining the witnesses. — Belilios, 19 
W. R,, 53. 

The terms of S. 256 remove many of the difficulties experienced 
from the corresponding section (218) of the Code of 1872. The accused 
shall, at any time while he is making his defence be allowed to recall 
and cross-examine tho witnesses for the prosecution •present in the 
Court or its precincts the words in italics are new. The accused 
has of course the right to cross-examine the witnesses for the prosecu- 
tion after they have been examined in chief, that is, examined by. tho 
party who called them, the cross-examination relating to relevant lacts, 
(S. 138, Evidence Act), and the exercise of this right will not prevent his 
asking to have the witnesses recalled and cross-examined softer he has 
been called upon to enter upon his defence provided that such witnesses 

34 
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Cb. XXI. are present in the Court or its precincts. — A Magistrate has the discre- 
— tion under certain circumstances (see S. 257) to refuse to require the 

S. 250. re-attendance of witnesses for the prosecution for purposes of cross-ex- 

amination or ho may first require the deposit of their reasonable expenses 
so that the accused can no longer insist on the witnesses being re-sum- 
moned. This alteration in the law will no doubt if judiciously carried 
out prevent the abuses felt under the former law. 

The object of the section is to secure to the accused the oppor- 
tunity of cross-examining the witnesses for the prosecution after he has 
been informed as to the nature of the specific charge which he is 
required to answer. Until ho knows this, he is not in a position to 
decide on what points the evidence for the p»*osecution is material. If 
this opportunity be secured, he has no further right of recalling the 
witnesses for the prosecution. If he refuses to exercise this right, 
after he has entered on bis defence, he cannot demand as a right to 
recall the witnesses for the prosecution, if the case be adjourned, because 
he has not produced his witnesses. What his own witnesses may have 
to say, can have little or no bearing on the cross-examination of the wit- 
nesses for the prosecution who are called to support the charge but not to 
refute the evidence fur the defence. Baldco Sahai, I. L. R., 2 All., 253, 

When, as frequently haj^pens, it becomes necessary to summon 
witnesses for the defence from a distance, and consequently to adjourn 
the hearing for some days, the necessity of retaining in attendance the 
witnesses for the prosecution must occasion considerable inconvenience 
to the witnesses and expense to the public. Therefore, the Magistrate 
should in all cases before granting an adjournment inquire of the 
accused if he desires to exercise his rights of recalling the witnesses for 
the prosecution or consents to the discharge of any or all of them. If 
the accused consents to their discharge, and they are discharged accord- 
ingly, he is not entitled to have them re-summoned as a matter of right, 
but it would be in the discretion of the Magistrate to re-summon them. 
Whether, if the Magistrate before granting an adjournment called upon 
the accused to exercise his right of recalling the witnesses for the 
prosecution, and the accused refused to do so at that time, the Magis- 
trate would thereupon be at liberty to discharge the witnesses, for the 
prosecution need not now be determined. In the present instance the 
Magistrate did not call upon the accused to exercise his rights and there 
is no sufficient proof that the accused consented to the discharge of the 
witnesses, he was probably not aware that lie had any option in the 
matter, and therefore it would be an unsound inference from his silence 
that he consented to it. The accused was entitled to have the witnesses 
whom he desired to cross-examine re-summoned. — Lall Mahomed, 6 
All., 284. 

An accused person in a warrant case has an undoubted right to 
have the witnesses for the prosecution recalled for the purpose of cross- 
examination after the charge has been framed against him, unless he 
has waived that right ; he may no doubt either waive it by express words, 
or he may waive it by allowing the proper time in the course of the trial 
to go by without availing himself of that right. As a rule the proper 
and convenient time in the course of the trial is at the commencement 
of the defence of the accused person. But the law does not lay down 
any rigid rule on the subject, and unless the accused person has waived 
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the right, he is entitled to recall and cross-examine the witnesses for the Ch. XXt. 
prosecution eveif ^fber he has called and examined the witnesses for — 
his defence. If a trial is likely to continue over many days or a S. 258. 
lengthened period, it may be great harassment and vexation to the 
witnesses that they should all be compelled to remain at the place of 
trial until its termination, and it is right and proper that the Court 
should permit them to go home as soon as their attendance at Court 
has become unnecessary. But it is incumbent on the Court before it 
discharges a witness from the duty of attendance before the trial is 
ended, to ascertain from the accused person whether he has, or is likely 
to have, any need of the witness’s testimony, and if ho has such need 
then to take such steps for insuring the presence of the witness at the 
required time as may be necessary. If a Magistrate before discharging 
a witness obtains the assent of the accused person to his going away 
without any order for bis re-appearance, then no doubt such assent 
would be the best possible evidence of waiver of the accused person’s 
right to cro.ss- examine. Nothing having been shown to have been done 
or omitted to be done on the part of the accused, which could possibly be 
construed into a waiver of his right to cross-examine the witnesses for 
the prosecution, though that right was not claimed until the witnesses 
for the defence had been examined, the Calcutta High Court held that 
the Magistrate was not competent to refuse to recall them, and setting 
aside the conviction ordered the trial to be re-opened at this point. — 
Khurruckdhareo Singh, 22 W. K., 4iL Sec also Ram Kishen Halwai, 

25 W. R., 48. 

In the case of Thakoor Dyal Sen, 17 W. R , 57 the following 
judgment was delivered by Coucii, C. J., (Ainslie, J., concurring.) 

“ It does not clearly appear whether it was intended by the Code 
that there should be, previous to the preparation of the charge, a full 
cross-examination by the accused or by his pleader ; it would rather 
seem, that that was not contemplated, and that the Magistrate should, 
in the first instance, examine the witnesses with a view to seeing whether 
there was a primd facie case against the accused person, and then that 
he should prepare the charge. 

‘*Now I do not say that if an accused person or his pleader went 
into a full cross-examination before the preparation of the charge, and 
were told that if he did that, he might bo waiving his right to a fur- 
ther cross-examination after the charge had been prepared, that he would 
not be precluded from the subsequent cross-examination. It is possible 
that if put to it, he might be obliged to elect between the two, and not 
to have the inconvenient proceeding of the whole of the cross-examina- 
tion being again repeated. 

“ But here that does not seem to have been done. The Magistrate 
appears to have allowed a cross-examination before the charge was 
prepared ; but when the accused was put upon his defence, it might be 
very important that some further question should be put to the witnesses 
for the prosecution in order to elicit facts which might constitute a 
defence for him. I think that the Magistrate had no power to say that 
this should not be done, and that the cross-examination, which had been 
already had, should be the only cross-examination in the case. If the 
privilege of cross-examination had been abased and questions which had 
been put before and appeared to have been answered (the witoMses 
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Ch. XXI, understanding the questions), were repeated, the Magistrate might have 
stopped that and confined the cross-examination . to its proper limits. 

Ss. 257, 258. I think it was not competent to him to refuse to allow the witnesses to 
be recalled and cross-examined after the accused had been upon his 
defence. 

“ Also, the subsequent section would entitle the accused person to 
call the witnesses as his own. Of course, he would be in a different 
position then, and would not bo allowed to cross-examine them and treat 
them as witnesses for the prosecution. What he really required, and 
what ho was entitled to, was to have them recalled and to cross-examine 
them, treating them as witnesses for the prosecution.** — Thakoor Dyal 
Sen, 17 W. K., 57. 

257. If the accused applies to the Magistrate to 

_ , , issue any lu’ocess for compelling the 

Process fori compelling j ^ / i 

production of evidence at attendance ot aiiy witncss (whether 
instance of aocused. lic lias oi’ lias not hecu previously 

examined in the case) for the purpose of examination 
or cross-examination, or the production of any document 
or other thing, the Magistrate shall issue such process 
unless he considers that such ajjplication should be re- 
fused on the ground that it is made for the purpose of 
vexation or delay, or for defeating the ends of justice. 
Such ground shall be recorded by him in writing. 

The Magistrate may, before summoning any witness 
on such apiilication, require that his reasonable expenses 
incurred in attending lor the puiq)oscs of the trial he 
deposited in Court. 

(S. 262, para. 2.) 

By the terms of this section an accused by summoning a witness 
for the prosecution for the purpose of cross-examination would not make 
him his witness The prosecution will of course be entitled to re- 
examine such a witness. Evidence Act (1 of 1872), S. 138. 

A person summoned to produce a document does not become a wit- 
ness by the mere fact that he produces it, and cannot be cross-examined 
unless and until he is called as a witness. Evidence Act (I of 1872), 
S. 189. 

When a Magistrate refused to summon witnesses cited by an 
accused person without assigning any reasons, and convicted him, the 
conviction was set aside and lie was ordered to proceed according to law. 
In re Satnarain Singh, I. L. 11., 3 All., 392. A Magistrate is not at 
liberty to refuse such an application except for the reasons specified in 
the law. In re Deela Mahtoon, 8 Cal. L. R., 72. 

258. If in any case under this chapter in which 

a charge has been framed the 
* ' Magistrate finds the accused not 

guilty, he shall record an order of acquittal. 
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If ill any such case the Magistrate finds the accused 
_ _ . » guilty, he shall pass sentence upon 

him according to law. 

(S. 220.) 

If, however, before signing judgment it appears to a Magistrate at 
any stage of the proceedings that the case is one which ought to be 
tried by the Court of Session or High Court and he is empowered to 
commit, he shall stay further proceedings and commit the accused. If 
he is not empowered to commit, the Magistrate will submit the case 
with a brief report explaining its nature to any Magistrate to whom he 
is subordinate, or to such other Magistrate having jurisdiction as the 
District Magistrate directs. Ss. 347, 346. 

Chapter XXVI, Ss. 366 — 372 provide for the recording and delivery 
of judgments of acquittal or conviction. Where a complete trial had 
been held except that no formal charge had been drawn and the prisoner 
had been acquitted, it was held that tlic mere absence of a formal charge 
would not prevent the order from operating as an acquittal unless it 
be shown that tlie absence of a charge has been in itself the cause of 
a failure of justice (see S. 537). In the matter of Joga Pershad, 3 Cal. 
L. ll , 131. ■ 

Sch. V. No 28 gives the form of warrant for eommitment on a 
sentence of imprisonment or fine. 

If the accused is convicted of an offence which is a non-cognizablc 
ollence, the Court shall in addition to the penalty imposed upon him, 
order him to repay to the complainant the fee jmid on his application or 
petition viz., eight annas — (S. 18, Court Fees’ Act, VII of 1870) or the 
same amounlj paid on his examination (S. 18) and, when he has paid fees 
for serving processes, also the amount paid therefor; all such fees to be 
recovered as if they were tines imposed by the Court — Court Fees’ Act, 
VII 1870, S. 31. 

259 . When the proceedings have been instituted 
upon complaint and upon any day 

Absence of complainant. ^ i i* ji i • i? at 

nxed lor tlic licarmg ot the case 
the complainant is absent and the offence may he law- 
fully compounded, the Magistrate may, in his discretion, 
notwithstanding anything hereinbefore contained, at 
any time before the charge has been framed, discharge 
the accused, 

(S. 216.) 

S. 845 declares that certain offences may be compounded by cei-tain 
persons without and with the permission of the Court before which the 
prosecution of such offence is pending, Sch, II, Col. 6 also specifies 
the offences which are compoundable. 


Ch. XXI. 
S. 269. 
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Ch. XXII. 

® CHAPTER XXII. 

Op Summary Trials. 

260. Notwithstanding anything contained in this 

Power to try sammarily. Codc. 

(1) the District Magistrate, 

(2) any Magistrate of the first class specially em- 
powered in this behalf by the Local Government, and , 

(3) any Bench of Magistrates invested with the 
powers of a Magistrate of the first class and specially 
empowered in this behalf by the I>ocal Government 
may try in a summary way all or any of the following 
offences : — 

(a) Offences not punishable with death, transporta- 
tion .or imprisonment for a term exceeding six months ; 

(i) Offences relating to weights and measures, 
under sections 201, 205 and 260 of the Indian Penal 
Code ; 

(c) Hurt, under section 323 of the same Code ; 

(d) Theft, under section 379, 380 or 381 of the 
same Code, where the value of the jwperty stolen does 
not exceed fifty rupees ; 

(<?) Receiving or retaining stolen property, under 
section 111 of the same Codc, where the value of such 
property does not exceed fifty rupees ; 

(f) Assisting in the concealment or disposal of 
stolen property, under section 111 of the same Code, 
where the value of such property docs not exceed fifty 
rupees ; 

(ff) Mischief, under sectioii 427 of the same Code ; 

(A) House-trespass, under section 148 of the same 
Code ; 

(i) Insult with intent to provoke a breach of the 
peace, under section 504, and criminal intimidation, 
under section 606, of the same Code ; 

(y) Abetment of any of the foregoing offences ; 

(k) An attempt to commit any of the, foregoing 
offences, when such attempt is an offence : 
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Provided iliat no case in which a District Ma^trate 0**- XXII. 
exercises the special powers conferred by section 84 g_ 200 . 
shall be tried in a summary way. 

(Ss. 222, 223, 224.) 

In the N. W. Provinces, all Magistrates of the first class who are 
or who have officiated as Joint Magistrates, and also all Assistant Com- 
missioners who are or who have officiated in the first class, have been 
invested with powers to act under S. 2G0. — Govt. Not., Dec. 24,. 1873. 

In Madras, every Magistrate of a Division of a District exercising 
powers of a Magistrate of the first cla.ss has been vested with the power 
of holding summary trials under S. 260. — Mad. Oaz.^ 1874, p. 1136. 

To the list contained in S. 222 of the Code of 1872 the offence 
specified in (f) has been added and both to it as well as to (e) receiving 
or retaining stolen property a limitation has been placed on the jurisdic- 
tion to hold a summary trial only where the value of the property does 
not exceed fifty llupees as in case of theft. 

If any Magistrate, not being empowered by law on that behalf, 
tries an offender summarily, his proceedings shall be void. S. 530 {q). 

Ss. 15, 16 relate to the powers and constitution of Benches of 
Magistrates and for the making of rules for their business. 

It should be noted that S. 262 declares that no sentence of im- 
prisonment for a term exceeding three months shall be passed in the case 
of any conviction in a summary trial, and as S. 414 provides that 
there shall be no appeal by a convicted person in cases tried summarily 
in which a Magistrate empowered to act under S. 260 passes a sentence 
of imprisonment not exceeding three months only, or of fine not exceed- 
ing two hundred Kupees only, or of whipping only, an appeal would lie 
against a sentence passed in a summary trial held under S. 260 only 
where the sentence passed is a combination of any two or more punish- 
ments. 

If, however, the trial be held by a Bench of Magistrates under S. 261, 
an appeal would lie to the District Magistrate against any sentence 
passed. S, 407. 

The restriction placed in the Magistrates’ powers in summary trials 
by S. 262 will no doubt to a great extent remove the temptation to 
adopt this easier mode of trial rather than the procedure and the addi- 
tional labour of recording evidence as in warrant cases. It is not unusual 
to find that in a case in which the offence really committed is one that 
cannot bo tried summarily, a summary trial is held for a minor offence 
which forms one of the component parts of the offence actually commit- 
ted and this minor offence being one within the list of offences specified 
in S. 260, the snmmary trial is, apparently legal. This practice has been 
condemned in many judgments of the High Court. 

The case of Chunder Seekor Thakoor, 22 W. ii., 29 will serve as an 
illustration of the practice. The complaint was made of theft of pro- 
perty valued at Ks. 884, and after Police investigation was reported 
to be house-breaking by night in order to commit theft (S. 457, Penal 
Code) neither of these offences being triable summarily. The Magis- 
trate, however, summarily tried and convicted the accused of dishonestly 
receiving stolen property (S. 411) an offence falling within S. 222 of the 
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Code of 1872. The proceedings were set asidp as •contrary to 
law, the following observations being made by the 3&Ligb Court : — 

The powers conferred upon Magistrates under Chapter XXII of 
the Code of Criminal Procedure appear not to have been intended to 
give them the power of altering a charge brought againsb an accused 
person so as to bring his case within the provisions of that Chapter, but 
when a charge of a serious offence, one which the Magistrate is not 
competent to inquire into summarily, has been regularly preferred, it 
is the plain duty of the Magistrate to apply the procedure prescribed 
for such cases and either to convict or acquit or commit for trial the 
person implicated. The procedure under Chapter XXII is to be fol-^ 
lowed when a charge brought against the accused is plainly and directly 
one of those specified in S. 260. Now, supposing that the Magistrate 
could properly and legally have brought this case within the provisions 
of Chapter XXII, there were very cogent reasons why he should not 
liave done so. Whether the Legislature intended to bring under this 
Chapter all cases of receiving stolon property, whether the value of 
the property stolen did or did not exceed Its. 50, it is clear where the 
value is large and where the property has been acquired by so grave a 
crime as house-breaking, the offence is one which it would be proper to 
visit with a punishment far exceeding three months* rigorous imprison- 
ment, and in which consequently an appeal would lie to the Court of 
Session. In such a case therefore the provisions of S. 227 (now S. 263) 
would manifestly not apply, and it would be neev ssary to record at least 
the substance of the evidence. As the case stands there has been abso- 
lutely no trial and no investigation into the charge preferred by the 
Police, viz., a charge under S. 457 of the Indian Penal Code . — In re 
Chunder Scekor Thakoor, 22 W. 11., 29; see also In re Banee Madhub 
Dass, 23 AV. R., 3, where tlie Magistrate in a summary trial convicted 
under S. 352, Penal Code, of using criminal force instead of under 
S, 353 of using criminal force to a public servant, <fcc. 

A Magistrate cannot split up an offence into its component parts 
for the purpose of giving himself summary jurisdiction. If a charge of 
an offence not triable summarily is laid and sworn to, the Magistrate 
must deal with the case accordingly, unless he is at the outset in a posi- 
tion to show from the deposition of the complainant that the circum- 
stances of aggravation are really mere exaggeration and not to be 
believed. In this case the accused were tried and convicted summarily 
of being members of an unlawful assembly (S. 143, Penal Code) whereas 
the complaint made and the evidence showed that they were armed 
with swords, and should therefore have been tried under S. 144 which 
could not be tried summarily. TIic convictions wore set aside and 
fresh trials were ordered. In the matter of Abdool Kadir and others, 
3 Cal. L. R., 44 ; (S C.) I. L R., 4, Cal., 16. See also Chunder Seekor 
Sookul, 1 Cal. L. R., 434 ; Beputoolla, 2 Cal. L R., 374: Pwarkanath 
Majoomdar, 2 AV. R., 89 ; Ram Chunder Chatterjee, 25 W. R., 19 ; 
Bugleh Ali, 22 W. R., 65, &c., <&c. 

The judgment of the Calcutta High Court in the case of Issur 
Chunder Mundul and others, 25 W, R., 65 is also deserving of careful 
attention. 
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** In tli^s case certain persons have been convicted under S. 426 of Ch. XXII. 

the Indian Penal S«de of the offence of mischief, and sentenced to a fine 

of Bs. 20, or fifteen days* rigorous imprisonment for each. The mischief S. 260. 

charged was the causing cattle to trespass and graze on the prosecutor’s 

land. 

** The proceeding was nominally by way of summary trial. Practi- 
cally, it was a very hotly contested suit, in which the masters of the 
prosecutor and of the accused respectively asserted and tried to prove 
their right to the land on which the cattle were alleged to have tres- 
passed. 

“ S. 227 (of the Code of 1872, now re-enacted in S. 263 of this 
Code) enacts that in summary trials the Magistrate need not record the 
evidence of the witnesses, nor the reasons for passing the judgment, 
but that he shall enter in a register, to be kept for the purpose, the 
prisoner’s plea, tlie finding, and, in the case of a conviction, a brief 
statement of the reasons therefor. 

“ How little this case really partook of the nature of a summary trial 
may be Judged of from the time spent over it. Many days (the 13th, 

I4th, 15th, JGth, 17th, 19th, and 20th of June) were occupied in the 
examination of witnesses, and a long written judgment was delivered on 
the 22nd of June. The record of the evidence and the judgment toge- 
ther fill 69 very closely written pages, an office copy of which, written 
ill the ordinary manner, covered more than 130 pages. 

** Such a proceeding is manifestly an abuse of S. 227, which section 
is intended to ai)ply only to short and simple cases in which but little 
evidence is needed. As soon as the Magistrate discovered that the 
question before him was really a dispute between Mr. Gow Smith on 
behalf of the factory which he represents and the persons who are 
throughout these proceedings spoken of as “ the Tagore Baboos,” he 
ought at once to have declined to proceed further and to have referred the 
parties to the Civil Court. A lo7id fide claim of right deprives a Ma- 
gistrate of jurisdiction to deal with a criminal charge in a summary way. 

And in this case there was a bond fide claim or assertion of right, so far 
at any rate as the accused persons were concerned. To prove that the 
accused caused damage is not enough. It must be proved against each 
individual convicted that he caused the damage with a wrongful intent, 

— with a knowledge that he was not justified in doing it, and that “ the 
Tagore Baboos” liad no real title.” 

Where the jurisdiction to try a case of theft summarily depends on 
the pecuniary value of the property stolen, a Magistrate should indicate 
in the Register Statement that the value was such as to bring the 
offence within his summary power. Mad. H. Ct , Sept. 23, 1878 ; Weir, 

195. It should appear on the face of tlie conviction what the value of 
the stolen property was. Abheein Parirah, 20 W. R., 17. 

When an accused is also charged with a previous conviction of an 
offence under Chapter XVII, Penal Code, he cannot he tried summarily 
as the subsequent offence becomes a different offence from the act when 
standing alone. Mad. H. Ct. Pro., Sept. 23 1878 ; Weir, 195. 

The confiscation of contraband articles under the Excise or Salt Act 
following on a conviction would not exclude the offence from the category 
of offenpes triable summarily as a summons case. The confiscation is not 
a part of the sentence but a consequence of it. Boidonath I. L. R , 

3 Cal., 366, Pull Bench. 
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261 . The Local Government may confpr on any 

Power to invest Bench Boncli of Magisti'ates invcstod 
of Magistrates invested with tho Dowcrs of a Magistrate of 

with leas power. ,, i • i i j 

the second or third class power to 
try summarily all or any of the following offences : — 
(a) Offences against the Indian Penal Code, sec- 
tions 277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 
323, 334, 336, 341, 352, 426, and 447 ; . 

(i) Offences against Municipal Acts, and the con- 
servancy-clauses of Police Acts, punishable only with 
fine, or with imprisonment for a term not exceeding 
one month ; 

(c) Abatement of any of tho foregoing offences ; 

(d) An attempt to commit any of the foregoing 
offences, when such attempt is an offence. 

(S. 225.) 

Ss. 15, 16 relate to Benches of Magistrates, their powers and rules 
for their guidance. 

S. 277 of the Indian Penal Code relates to voluntarily fouling the 
water of a public spring or reservoir so as to render it unfit for ordinary 
use ; 

S. 278, to voluntarily making the atmosphere noxious to the health 
of the neighbourhood ; 

S. 279, to rash or negligent riding or driving on a public way ; 

S. 285, to rash or negligent conduct with respect to fire or combus- 
tible matter ; 

S. 286, to rash or negligent conduct with respect to any explosive 
substance ; 

S. 289, to wilful or negligent conduct with respect to any danger- 
ous animal ; 

S. 290, to the commission of a public nuisance ; 

S 292, to sale, &c., of obscene books ; 

S. 29J1, to possession of obscene books, &c., for sale, &c. ; 

S. 294, to singing, &c., obscene songs, &c., to annoyance of others; 

S. 323, to voluntarily causing hurt without grave or sudden provo- 
cation ; 

S. 334, to voluntarily causing hurt on grave or sudden provocation ; 

S. 336, to rashly or negligently endangering human life or personal 
safety of others ; 

S. 341, to wrongful restraint ; 

S. 352, to assault or criminal force without grave or sudden provo- 
cation ; 

S. 426, to mischief ; 

S. 447, to criminal trespass. 

With the exception of an offence under S. 323, Penal Code, all these 
offences are summons cases,, and as such would fall under S. 260 (a) ; 
voluntarily causing hurt under S. 823 is, however, also triable summarily 
under S. 260 (c). ^ 
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All sentences passed by a Bench of Magistrates under S. 261 if only Ch. XXII. 

exercising powers the second or third class would be appealable to 

the District Magistrate. S. 407. If the Bench exercised the powers Ss. 262, 263. 
of a Magistrate of the first class the trial would be held under S. 260, 
and the right of appeal would be regulated by S. 414. 

Any two or more persons authorized to exercise all or any of the 
powers of a Magistrate, who, until the 1st January 1873, acted together 
under Act XXVII, 1867, in the cities of Lahore, Jullundhur, Amritsur, 

Delhi, Gujranwalla, Dera Ismail Khan, and Botala, may sit together as 
a Bench and such Bench was invested with powers under S. 261. 

^unj, Oaz , 1872, p. 2024. 


262. In trials under this chapter, the procedure 
Procedure for summons prescribed for summons-cascs shall 
iind warrant-oases appli- bo followcd in summons-cascs, and 
the procednre prescribed for war- 
rant-cases, shall be followcd in warrant-cases, except as 
hereinafter mentioned. 

No sentence of imprisonment for a term exceeding 
three months shall he passed in the 
case of any conviction under tliis 


liimit of imprisonment. 


chapter. 


(S. 226.) 


In accordance with this section the procedure in summons cases or 
warrant cases is to be followcd according to the nature of the case, but 
S. 355 provides that the evidence in summary trials held by Magistrates 
of the first or second class is to be recorded as in summons cases and 
this is again subject to S. 203 which directs that, where no appeal lies, 
the Magistrate or Bench of Magistrates need not record the evidence 
of the witnesses. 

All the offences mentioned in S, 2G0 except {a) are warrant cases. 

The last para, of this sentence is new and is a very important 
alteration of the law. 

The procedure for the trial of summons cases by Magistrates is con- 
tained in Chapter XX, Ss. 241 — 250. 

The procedure for the trial of warrant cases by Magistrates is con- 
tained in Chapter XXI, Ss. 251 — 259. 


263. In cases where no appeal lies, the Magis- 
H«oord in oases where ‘ trate 01’ Bench of Magistrates need 
there is no appeal. not record tlic evidence of the wit- 

nesses or frame a formal charge ; hut he or they shall 
enter in such form as the Local Government may direct 
the following particulars : — 

(a) the serial number ; 

■ (b'S the date of the commission of the offence : 
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(d) the name of the complainant (if any)t; 

(e) the name, parentage and residence of the 
accused ; 

(/') the offence complained of and the offence (if 
any) proved, and in cases coming under clause (d), 
clause (e) or clause (y*) of section 2G0 the value of the 
property in respect of which the offence has been com- 
mitted ; 

(</) the plea of the accused and his examination (if 
any) ; 

(A) the finding, and, in the case of a conviction, a 
brief statement of the reasons therefor ; 

(*) the sentence or other final order ; and 

(j) the date on which the proceedings terminated. 
(S. 227.) 

(y*) is new, and the words “ and his examination if any,’* have 
been added to (y). 

If any Magistrate not being empowered by law in that behalf tries 
an offender summarily, his proceedings simll be void. S. 530 (^). 

See note to S. 258 quoting the Court Fees’ Act (VII of 1870) 
Ss. 31, 18 regarding the repayment by an accused, on conviction of a 
non-cognizable offence or wrongful confinement or wrongful restraint, 
of Court Fees paid by the complainant. 

No ajipeal lies in any case tried under S. 260 against a sentence 
of imprisonment only, not exceeding three months ; or of fine only, not 
exceeding two hundred rupees ; or of whipj)iiig only. S. 41*1. But 
an appeal lies against every order of acquittal (S. 417) : S. 263 will, 
nevertheless, probably be held to refer only to appeals against the sen- 
tence passed. 

If in any summary trial the sentence passed is a combination of 
one or more of the punishments specified in S. 414 an apj^cal would lie 
to the Sessions Court under S. 408. Where a Bench of Magistrates 
has been vested with powers of a Magicstrate of the first class, or unless 
otherwise provided by an order of the Local Government, one of its 
members being a Magistrate of that class, it is deemed a Magistrate of 
that class (S. 15), the same rule would apply in cases tried under S. 260, 
and also under S. 26 1, as all the offences specified in the latter are 
included in the former section, but if the Bench is vested with lower 
powers, an appeal would lie to the District Magistrate against any 
sentence passed (S. 404). 

No provision is made for tlie manner in which the examination of 
an accused person in a summary trial is to be recorded except that it is 
not to be recorded as in a regular trial (S. 364) probably it would be 
recorded in the same manner as evidence is recorded in such a trial, but 
the examination would be only for the purpose of enabling the accused 
to explain any circumstances appearing in evidence against him. S. 342. 

Where a Magistrate had inadvertently omitted to record a judg- 
ment as directed by S. 263 (/i), in a case, in which he had convicted 
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the accused ,in a summary trial, it was held that thel)mi8sion could be Ch. XXII. 

remedied by a Statement of the reasons for bis order subsequently 

recorded and inasmuch as the requirements of the law had thus been S. 264* 
fully complied with, the High Court refused to interfere as a Court of 
lie vision. In re Dowlut Singh, 6 Cal. L. II., 273. 

The Magistrate should so state the reasons for convicting the ac- 
cused, that, the High Court, on Revision, may judge whether there are 
sufficient materials to support the conviction. Where they were not so 
stated the conviction was set aside. In re Punjab Singh, I. L. R., 6 
Cal., 579. 

In a trial under this Chapter, under a procedure in which the Legis- 
lature has provided a minimum of protection for the person affected by 
the order, it is absolutely necessary that the Magistrate should most 
strictly observe the scanty formalities prescribed, otherwise it will be 
absolutely impossible for the High Court as a Court of Revision, or any 
other authority, to exercise the smallest control over proceedings which 
may form the subject of complaint. See further remarks of Jackson, J., 
in the case of Joheri Singh, 22 W. R., 28. 

When the offence under trial under Chapter XXII is a warrant 
case, the prisoner should be called upon to plead to a deGnite charge 
which must be made verbally. The Gnal order or judgment in such 
cases should, where conviction is not made, invariably show whether the 
accused has been discharged or acquitted, the tost being whether after 
hearing the evidence for the prosecution, the Court has called upon the 
prisoner to plead to a definite charge or not. — Smyth, jip. 101, 102. 

Whenever any Government officer is judicially convicted of any 
offence, a copy of the decision should be sent to the Head of the De- 
partment in which lie is employed, in order that such action as may 
1)0 deemed proper may be taken at once — Govt, of India, Aug. 7, 1868 ; 

Govt, of Bengal, 4589, Aug. 22, 1868, 

Whenever any officer, enlisted soldier or sejioy is sentenced by a 
Criminal Court to fine of Rs. 200 or upwards, or to imprisonment 
otherwise than in default of paying a fine not amounting to Rs. 200, 
the Court should proprio motu send a copy of its final order to the 
superior of the person convicted. — Govt, of India, 1632, Oct. 3, 1871 ; 

. Govt, of Bengal, Cir. 58, Oct. 30, 1871 ; Smyth, p. 148. 

264 . In every ease tried summarily by a Magis- 
Beoord in appealable trate oi* Bench in wliicli an appeal 
lies, such Magistrate or Bench 
shall, before passing sentence, record a judgment em- 
bodying the substance of the evidence and also the 
particulars mentioned in section 2G3. 

Such judgment shall be the only record in cases 
coming within this section. 

(S. 228.) 

See note to S. 2G3 as to the summary trials in which an appeal 
lies against the sentence passed, and note to S. 258 as to the repayment 
by the accused, on conviction of certain offences, of Court Fees paid by 
complainant. 
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Ch. XXII. In the case of Kheraj Mullah (20 W. R., 13 ; (S. C.) 11 E. L. II., 33), 

the Sessions Judge in an appeal against a conviction'^pronounced under 

S. 2G5. S. 264, held that from the substance of the evidence recorded, ho could 
not form any opinion as to its credibility, and tliat there was nothing 
in the evidence which would warrant him in finding that the witnesses 
were not speaking the truth, or that the conviction was wrong : he 
therefore dismissed the appeal. The High Court, however, held that 
as the Sessions Judge was unable with the aid of the Magistrate’s 
finding to form an independent judgment as to whether the prisoners 
had committed the offence or not, it was his duty to have acquitted. 
The conviction was accordingly quashed. 

The Allahabad High Court has, however, held under the same cir- 
cumstances that the Sessions Judge sliould have required the Magistrate 
to repair the defect by recording a judgment in which the substance of 
the evidence should be fully embodied, if necessary re-examining the 
witnesses for that purpose, or he should have ordered a re-trial. Karan 
Singh, I. L. R., All. 680. 

A re-trial was ordered by the Chief Court, Punjab, in a case falling 
under S. 264, because the Magistrate had omitted to record a judgment 
“ embodying the sithstance of the evidence on which the conviction was 
had.” — Bakku, Panj. Rec., 1874, p. 3. 

In the case of JOowlut Singh, 6 Cal. L. R , 273, the Calcutta High 
Court refused to interfere in a case in whicli the Magistrate had omitted 
to record a judgment, but had subsequently remedied the defect by 
writing a brief statement of the reasons for his order. 

The following Circular 7, July 8, 1876 issued by the Calcutta 
High Court is deserving of attention : — 

The attention of the Court has been recently called to a case in 
which a Magistrate, having tried an offence summarily and passed a 
sentence from which an appeal lay, made the record required by S. 264 
of the Code of Criminal Proceduie as an entry in the register prescribed 
by S. 263 and on the Appellate Court calling for the record of the trial, 
cut out and sent up the portion of the register containing this entry. 
There is reason to believe that this is not an isolated case. The prac- 
tice of mutilating official registers is open to the gravest objection, and 
is strictly prohibited ; there is no warrant for it in the law. 

S. 263 of the Code of Criminal Procedure directs that a register 
shall be kept for a certain purpose, namely, for the purpose of entering 
such particulars as are specified in the section, in cases where no appeal 
lies. The provisions of this section do not apply to any other cases. 

The judgment required to be drawn up in appealable cases under 
S. 264 is to contain the particulars mentioned in S. 263 and something 
more, namely, the substance of the evidence on which the conviction 
was had. But it is not to be entered in the register of non-apealable 
cases, and is evidently intended to be in a separate form, so that, when 
necessary, it may be submitted to the Court of Appeal. 

265 . E-ccords made under section 263 and judg- 
Language of record and mcnts rccordcd undcr scction 264) 
judgment. sliall bc Written by the presiding 

officer, cither in English or in the language of the 
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Court, or if the Court to which such presiding officer 
is imme^atelj’- subordinate so directs, in such officer’s 
mother-tongue. 

The Local Government may authorize any Bench 
Bench may be author- of Magistrates empowered to try 
lied to employ clerk. offences Summarily to prepare the 

aforesaid record or judgment by means of an officer 
appointed in this behalf by the Court to which such 
Bench is immediately subordinate, and the record or 
judgment so prepared shall be signed by each member 
of such Bench present taking part in the proceedings. 

(Ss. 229, 230.) 


CHAPTEB XXIII. 

Of Trials before High Courts and Courts of 

Session. 

No" Sessions Court shall ordinarily take cognizance of any offence 
as a Court of original jurisdiction unless the accused jicrson has been 
committed by a Magistrate duly empowered in that behalf (S. 193), 
that is, by a District Magistrate, a Suhdivisional Magistrate, a Magis- 
trate of the first class, or any Magistrate specially empowered by the 
Local Government (S. 20G). 


A . — Preliminary . 

266- Ih this chapter, except in section 307, the 
^ expression “ High Court” means a 

"High Court” defined. , ri a ct t ^ j. i i- i 

High Court ol: Juchcature establish- 
ed or to be established under the twenty-fourth and 
twenty -fifth of Victoria, chapter 104, and includes the 
Chief Court of the Panjab, and such other Courts as 
the Governor General in Council may, by notification in 
Gazette of India, declare to be High Courts for 
the purposes of this chapter. 

(Act X of 1876, S. 3.) 


Compare the definition given in S. 4 (i). 

267. All trials under this chapter before a High 
Trioia before Highcourt Oourt sliall be by jury ; 

to b*© by jury. 
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Ch. XXIII. and, notwithstanding anything herein contained, in 
Q oi^o(>a criminal cases transferred to a High" Court under 
’ ‘^'this Code or under the Letters Patent of any High 
Court established under the twenty-fourth and twenty- 
fifth of Victoria, chapter 101, the trial may, if the High 
Court so directs, he hy jury. 

(Act X of 1875, S. 32.) 

268. All trials before a Court of Session shall be 
Trials before court of either by iuiT, or with the aid of 

Session to be by jury or ^ 

with assessors. clSSGSSOrS. 

(S. 232.) 

269. The Local Government may, by order in 
Local Government may the official Gazette, direct that the 

order trials before Court trial of all olfeiices or of any parti- 
of Session to be by jury. pillar class of olfcnccs, before any 

Court of Session, shall he by jury in any District, and 
may revoke or alter such order. 

Wlien the accused is charged at the same trial 
with several olfences of which some arc and some are 
not triable by jury, he shall he tried hy jury for all 
such offences. 

(S. 233, paras. 1, 2.) 

The Government of Bengal has ordered [January 7th, 18G2 Oaz, 
1862, p. 87] tliat, in the Districts of the 24-Pergunnahs, Hooglily, Burd- 
wan, Moorshedabad, Nuddea, Patna, and Dacca, the trial by any Court of 
Session of any of the offences provided for by Chapters VIII, XI, XVI, 
and XVll of the Indian Penal Code shall be by Jury. These Chapters 
relate to offences against the public tranquillity : false evidence and 
offences against public justice : offences affecting the human body : 
offences against property. On May 27th, 1862, {Qaz. 1862, p. 2041,) 
offences under Chapter XVIII of the Indian Penal Code, i. e,, offences 
relating to documents and to trade or property marks, were added to tlie 
above list : and on October 13tli, 1862, {Oerz, p. 3416,) it was further 
extended by the addition of trials for abetments of, or attempts to 
commit, any of the above offences In the Province of Assam all trials 
in tlie ^ssions Court are held by Jury. — Govt, of Bengal, March 28, 
1862, Oaz, p. 1286. 

After the Government order that the trial of all offences by the 
Court of Session in Assam should be by Jury, Goalparah, then a Dis- 
trict of Assam, was transferred to Cooch Behar, and made subordinate 
to the Sessions Court of that Province, — held, that trial by Jury in 
Goalparah ceased on its transfer from Assam.-<->Khoodeeram 9 W. 
R., 89. It has, however, since been ordered that the trial of all offences 
in the Sessions Court at Goalparah be held by Jury. — Govt, of Bengal, 
August 21, 1867. 



TRIAL BY JURY, MADRAS; BOMBAY. 

In Madbas the Government has introduced the systpm^ of trial bj 
Jury into £he Sessions Courts of Cliittoor, Ciiddapah, Rajahmundry, 
Tail j ore, Tranquebar, Cuddalore, and Vizaga^atam, but only for the 
following offences : — 

Theft, under Ss. 379, 380, 381, Ponal Code. 

Robbery or gang robbery, under Ss. 392-3-4-5, 397-8-9, 400-1-2. 

Receiving stolen property, under Ss. 411-12-14. 

House-breaking, <fec. Ss. 451-2-3-4 5-6-7-8-9, 461. 

In the Presidency of Bombay, trial by Jury is held only in the 
Sessions Court of Poona for all offences under Chapters VIII, XI, XII, 
XVI, XVII, XVIII of Ponal Code, punishable with death, transportation 
for life, or imprisonment for ten years or upwards ; also for all abetments 
of, and attempts to commit, any of such offences. — Not. Govt. Bomb., 
Not. August 31, 1867. 

All offences tried before the Recorder or Judge of Rangoon or 
Moulrnein shall be by Jury. British Burma, Gaz. Dec. 25, 1875, Part 
II, p. 233. 

If an offence triable with the aid of Assessors is tried by a Jury, the 
trial shall not on tliat ground be invalid. If an offence triable by a 
J ury is tried with the aid of Assessors, the trial shall not on that ground 
only be invalid, unless the objection is taken before the Court records 
the finding. S. 536. 

Where a case triable partly by Jury and partly with Assessors was 
inadvertently tried by Jury and the error was discovered after taking 
the verdict of the Jury, it was not competent to the Judge to treat the 
trial, as regards some of the charges, to have been held with Assessors and 
to convict on those charges against the verdict delivered. After delivery 
of the verdict, the trial by Jury cannot be declared by the Sessions Judge 
to be invalid ; he is not competent to change the character of the trial. 
Bbootnath Dey, 4 Cal. L. R., 405. 

270 . In every trial before a Court of Session, the 

Trial before Court of pi'osocution sball be conducted by 
Session to be conducted a Public PrOSeCUtor. 
by Fublio Froseoutor. 

(S. 235.) 

Public Prosecutors are appointed by tbe Governor-General in Coun- 
cil or the Local Government, generally, or in any case, or lor any specified 
class of cases in any local area. S. 492. 

In Sessions trials, in the absence of the Prosecutor or where no 
Public Prosecutor has been appointed, the District Magistrate or, sub- 
ject to his control, the Sub-divisional Magistrate may appoint any other 
person not being an officer of Police below the rank of Assistant District 
Superintendent to bo Public Prosecutor for the purpose of that case. 
S. 493. See Ramchunder Sircar, 13 W R., 18 where the practice of 
ordering the prosecution in Ses.sions trials to bo conducted by officers of 
Police was declared to be objectionable. If a private person instructs a 
pleader, see definition S. 4 (n), to conduct tbe prosecution, the Public 
Prosecutor shall conduct the prosecution, and the pleader so instructed 
shall act under his directions. S. 493. 

36 
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Cb. XXI II. B. — Commencement of Broceedings. 

~ In Bombay, the Hygh Court has directed that Criminal Sessions 

S. 270. commence in each District on the first Monday of each month, 

except when it shall be a close holiday, and, in that case, on the next 
Court day. Sessions Judges are required to give notice to Magistrates 
once for all, up to what date after the commencement of the Sessions 
tliey will receive cases and prisoners for trial at the same Sesadon.— 
Bom. H. Ct. Cir., 39. 

In Bengab the following rules have been laid down for the fixing 
of periodical Sessions (Cal. H. Ct., Cir. 4, May 6, 1868) : — 

The Judge will, in the first week of December in each year, fix the 
number of Sessions to be liekl in the year f crowing, and the dates on 
which respectively they are to begin (the number varying with the 
estimated or average number of trials, and not being less than six or 
more than ten in each year) and the Magistrate of the District in 
communication with all the Subordinate Magistrates who exercise the 
power of committing to the Sessions, and obtaining from them the 
particulars of all cases committed by them, will prepare and submit to 
the Sessions Judge, two days before the commencement of each Session, 
a Calendar of all such cases in the form annexed : — 

Calendar of accused persons for trial lefore the Court of Session. 

Sessions of 187 . 
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The names of the witnesses should be placed on the back of the 
Charge Sheet. 

The Magistrate will be careful to arrange the commitments with a 
view to the trials taking place at the earliest or next ensuing Session, 
in order to avoid the needless detention of accused persons for pro- 
longed periods. 

Whenever a commitment is made, intimation will be immediately 
given to the Court of Session, through the Magistrate of the District, 
by a letter in the annexed form : — 


Fbom 

To 


Sib, 


The MAGISTRATE or 
The sessions JUDGE or 


1 beg to report that 1 have this day committed to take hie 



FIXING SESSIONS : CALCUTTA ; 

trial before jibe Court of Session the person 
charge specified below. 


Magistrate 

CHABGEa. 

1 
2 

It will be unnecessary for the Court of Session to send any answer 
fixing a date for the trial. But the Judge will be guided by the inform- 
ation which he thus receives in ‘estimating the time which it will be 
necessary to devote to the Criminal Sessions, and consequently at what 
period he will be able to take up civil business thereafter. 

Prosecutors and witnesses will be bound over to appear “ at the next 
Criminal Sessions commencing on 

But it will be the duty of the Magistrate, in order to prevent hard- 
ship and unnecessary detention to such persons, so to arrange the com- 
ing on of cases before the Court of Session that such parties may not be 
brought from their homes to the Sudder Station before they are actually 
required, and that they should have written notice of the specific date 
on which their attendance will bo necessary, and it should be carefully 
explained that failure to attend will be severely dealt with. 

The directions herein contained for committing Magistrates are to be 
observed, so far as they are applicable by Civil Courts and other author- 
ities committing persons for trial at the Sessions. 

In Madras the following rules are in force : — 

A monthly Session for the trial of criminal cases is to be held in 
every District. Jurors, assessors, prosecutors, witnesses, and defendants 
admitted to bail should be required to attend on the first Monday, or, if 
that is an authorized holiday, on the first Court day after the first 
Monday in each month. No departure from this rule is permissible 
without the previous sanction of the High Court. There will be no 
Sessions during the adjournment of the Courts, but a special Session 
must be held before the adjournment. Due notice must bo given in the 
District Gazette of the days of the month on which the several Sessions 
will respectively commence, and the Magistracy will make their commit- 
ments accordingly, taking care that there is sufficient time for the par- 
ties to reach the Court before the first day of the Sessions. 

All cases in which the records may be received and the parties pre- 
sent before the first day of any Session should be tried at such Session. — 
Mad. H. Ct., April 10, 1862 ; Weir, App, xlv : Nov. 14, 1862 ; 
Weir, App. xlvii. 

On the termination of eich Session, a statement should be submitted 
to the High Court and published in the District Gazette showing the 
number of cases and persons brought before the Court, the number 
disposed of and the number postponed, distinguishing those cases in 
which a capital sentence has been recorded. — Mad. H. Ct., Sept. 29, 
1862 ; Weir, App. xlvi. 

In the Punjab it has been ordered that Jail deliveries of each Dis- 
trict should be held at intervals of not more than ninety days, if there 
are prisoners awaiting trial, the selection of the time being left to the 
Judge,— Smyth, p. 98. 
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named in the margin on the Ch. XX I II. 


I have, &c. 

A. B., 

(as the case mag he). 


S. 270. 
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S« 271. Commencement of trials. 


271 . "When the Court is ready to oonmjence the 
trial, the accused shall appear or 
be brought before it, and the charge 
shall be read out in Court and explained to him, and he 
shall be asked whether he is guilty of the ofEence 
charged, or claims to be tried. 

If the accused pleads guilty, the plea shall bo 
recorded, and he may be convicted 
thereon. . 

(S. 237.) 


Plea of guilty. 


When any person is committed for trial without a charge or with 
an imperfect or erroneous charge, the Court, or in the case of a High 
Court, the Clerk of the Crown may frame a charge or add to or otherwise 
alter the charge as the case may be. S. 226. The Court may also alter 
any charge at any time before the verdict of the jury is returned or 
the opinions of the assessors are expressed, every such alteration being 
read and explained to the accused, (S. 227,) and may either proceed with 
the trial, (S. 228,) or direct a new trial or adjourn the trial for such 
period as may be necessary, (S. 229,) but whenever a charge is altered 
after the eommeiicement of the trial, the prosecutor and the accused 
shall be allowed to recall or re-summon and examine with reference to 
such alteration any witness who may have been examined. S. 231. 

When the accused is charged with an offence after a previous con- 
viction for any offence, that part of the cliarge shall be reserved until 
the accused has either pleaded guilty to, or been convicted of the sub- 
sequent offence, — A special procedure is provided for such cases. See 
S. 310. 

It should appear on the face of the proceedings that the charge 
has been duly read and explained to the accused and his plea shall bo 
recorded. Gopal Dhanook, 6 L. R., 7 Cal., 96 ; (S. 0.) 8 Cal. L. 
R., 471. 

The accused person should plead to the charge by his own mouth, 
and not through his pleader. — Roopa Goalla, 15 W. R., 42, 

Where a charge is regarding an offence which has a special meaning 
(e. g. murder) it should be fully explained to the prisoner ; an admission 
that he killed the accused is not a plea of guilty. Vaimbillee I. L. R., 6 
Cal., 826. An admission which is not an admission of all the elements of 
the charge is not a plea of guilty. Golap Dhanook, 8 Cal. L. R., 471. 

So where the prisoner admitted that he had killed his wife, but 
added that at the time he was not in his right mind, a Judge should 
proceed to choose Jurors or Assessors, and proceed to hold a regular 
trial. — Cheyt Ram, 5 AIL, 110. 

No inference can be drawn from a plea ; if it does not amount to a 
distinct confession of the charge, the charge must be proved. — Mad. H. 
Ct. Pro , Dec. 14, 1874 ; 7 Mad. Jur., 136. 

If the accused person pleads guilty, it is unnecessary to call for an 
opinion from the Assessors (5 W. R., 2 C. L., 6 ; Ibid^ 4 ; Mad. H. Ct., 
Sept. 27, 1863), or a verdict from the Jury (6 W. R., 1 C. L ), or even 
to appoint Assessors. — Sreekant Qhosal, 10 W. R., 43 ; (S. C.) 2 B. L. R., 
XuU BencJif 28. 
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When a*h accused* person pleads guilty, aqd is forthwith convicted 
by the Sessions Judge, the following finding should be used: — The 
accused pleads guilty of , and the Court directs, 

&c., &c.— 8 W. R., 21, C. L. 

If the accused person plead guilty, it is not absolutely necessary to 
record the evidence for the prosecution [Cal. H. Ct., 859, 1882] ; 
tlie Sessions Judge may record it if he thinks proper [Zc/., 810, 
1863] ; but it may be sometimes necessary to proceed with the trial, 
as for instance when a person is accused of having intentionally 
given false evidence by making statements which are contradictory 
one of the other, and he may plead guilty of having falsely made one 
statement. Here the two statements may be both false ; and because 
the prisoner has pleaded guilty to one charge, he should not of necessity 
be acquitted of the other. Looking to the special nature of such charge, 
the prisoner ought iiot to bo allowed to elect which statement he shall 
admit to be false : the fact should rather be tried, as under S. 237 it 
: is optional with the Court to do. — 8 W. R., 6, C. L. 

If the prisoner pleads guilty and the evidence before the commit- 
ting Magistrate raisc^s great doubt whether at the time of committing 
the offence, he was, by reason of unsoundness of mind, capable of 
knowing the nature of tlie act charged or that he was doing what was 
wrong or contrary to law, the Sessions Judge should not convict on 
that plea, but should proceed with the trial, recording the evidence 
and taking the verdict of the jury or the opinions of the assessors. 
Vaimbillee, I. L. R., 5 Cal., 826. 

13ut if after pleading guilty and claiming to be tried, a prisoner 
confesses in the course of the trial, the Sessions Judge cannot convict 
him on such confession without taking the verdict of the Jury. Mad. 
II. Ct. Pro., Nov. 12, 1866 ; Weir, 197. This would also apply to the 
ojunions of the Assessors where that form of trial is held. 

272 . If tlie accused refuses to, or docs not, plead, 

to plead or claim if claims to bc tried, the 

to be tried. Coui't sliall procced to choose ju- 

rors or assessors as hereinafter directed and to tiy the 
case : 

Provided that, subject to the right of objection 
Trial by same jury or as- hcreiuaCter mentioned, the same 

sessors of several offenders juiy maV try, Or tllC Same aSSCSSOl’S 
in auooession. • i • i.i a • i j* 

may aid in the trial ot, as many 
accused persons successively as the Court thinks fit. 

(Ss. 238, 268.) 

If the prisoner pleads not guilty, he must be tried ; he cannot be 
convicted at once on a confession made to a Magistrate, — Hursookh, 2 
All, 479. If there is no evidence offered for the prosecution, the 
prisoner should be called u[)on to plead to the charge, and if he pleads 
not guilty, the Judge should instruct the jury or assessors that they 
are bound to find him not guilty. — 4 Mad., xxxix, Pro., March 9, 

1869. • 


1. XXIIL 
S. 272. 
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Ch. XXTIT. Any Public Prosecutor appointed by the Governor-General in 

Council or the Local Government may with the consent of the Court, 

Ss. 273,271. in cases tried by jury before the verdict of the jury, and in other oases 
before tlie judj^ment is pronounced, withdraw from the prosecution of 
any person, and upon such withdrawal, after a charge has been framed, 
he shall be acquitted. S. 491. 

When the accused person^makes no answer to the inquiry whether 
he is guilty or has any defence to make, it should be ascertained whether 
he is obstinately mute or dumb cx visitatione dei. If he be found to be 
obstinately mute, the plea of not guilty should be recorded, and the 
trial should proceed. If he be found to be dumb ex visitatione dei, an 
inquiry should be made as to whether ho is sane or insane or incapable 
of being tried. If found sane, a jdea of not guilty should be recorded, 
and the trial should })r()cee(l, but if found to be insane, the proceduro 
laid down by Chapter XXXI should be followed. — Bom. H. Ct., Sattya 
Nandi Appa, August 9, ISGO. 

The accused person should not be examined by the Sessions Judge 
immediately after he has been called u})on to [)lead, if his ]dea be “not 
guilty.” — 3 Agra, S5. An examination under the present Code is for 
the 1)111^)0^50 of enabling the accused to explain any circumstance appear- 
ing in evidence against him. S. 312. 

273. lu tri;ils hcrorc tlio Court, when it 

Entry on unsustainable appoavs to the High Coui't at any 

ohai-Ke. tiiuc bcfoi’c tlic coDimeiiccmont of 

the trial of the person chargetl, tliat any charge or any 
portion thereof is clearly niisustainablo, the Judge may 
make on the charge an entry to that efTect. 

Such cutry shall have the cirect of staying pro- 
Effeot of entry. CCOdiugS UpOll the cliargC 01’ por- 

tion of the charge, as the case may be. 

" (Act X, 1875, S. M.) 

In a Sessions trial the Public Prosecutor with the consent of the 
Court can at any time withdraw from tlie prosecution of any person 
S. ‘lO-l. Sec note to S. 272 ante. 

C . — Choosing a Jury. 

274. In trials before the High Court the jury 

Number of jury. shall cousist of ulue pcrsons. 

In trials by jury before the Court of Session, the 
jury shall consist of such uneven number not being 
less than three, or more tlian nine, as the Local Govern- 
ment, by order applicable to any particular district or to 
any particular class of offences in that district, may 
direct. 


(Act X, 1875, S. 32.) 
(S. 236.) 
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The number of the jury has been fixed by the several Local Govern- Ch, XXTTI. 

ments thus: In Bengal five; CaL Oaz. 1873, Part I, 741 ; in Madbas 

five ; Oaz.f 1873, p. 718 : in Bombay, five when a European not being a Ss. 275,276, 
European British subject or American is the accused or one of the accused, 
and also in the Court of Session at Poona ; Gaz., 1873, p. 129 : in the 
N. W. Peovinces, seven ; Aug. 23, 1873, p. 1042 ; in the Punjab, nine 
in Lahore, Delhi, liawul Pin dee and Peshawur, five in Umballa, Multan 
and Sealkote, three in all other Districts Oaz., Jan. 30, 1873, p. 70 ; in 
the Centbal Peovinces, five in Nagpore, Jubbulpore, Saugor, Raipore, 
Hoshungabad, three in all other Districts. — Oaz.f Jan. 25, 1873, PartlA, 

p. 18. 

275. In a trial by jury, before the Court of Ses- 

sion, of a person not being an 
Jury for trial of persons jjurouean or an American, a majo- 

not Europeans or Amen- i -i* i 

cans before Court of ses- rity of the jury shall, it he SO (le- 
sires, consist of persons who are 
neither Europeans nor Americans. 

(S. 241.) 

There is no such right if the trial is held with the aid of Assessors 
who are chosen as the Judge thinks fit from the persons summoned to 
act as siich. S. 284. 

In trials of European British subjects before a Court of Session, 
if before the first juror is called and accepted, or the first assessor is 
appointed, as the case may be, any such subject requires to be tried by a 
mixed jury, or by a mixed set of asses.sors not less than half the num- 
ber of jurors or assessors shall be Europeans or Americans or both 
Europeans and Americans. S. 451. 

276. The jurors shall he chosen by lot from the 
Juror, to be chosen by persons summoncd to act as such, 

lot. in such manner as the High Court 

may from time to time by rule direct : 

Proviso. Provided that — 

first, pending the issue under this section of rules 
Existing prMtice main- for any Coui’t, the practice now 
toittod. prevailing in such Court in respect 

to the chooj^ng of jm'ors shall be followed ; 

secondly, in case of a deficiency of persons sum- 
Pereons not summoned moucd, the number of jurors re- 
when eligible. quired may, with the leave of the 

Court, be chosen from such other persons as may he 
present; and 

Trials before speoial thirdly, in the Presidency-towns — 

Jurors* 
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Ch. XXTII. 
Ss. 277,278. 


(a) if the accused person is charged wi^h having 
committed an otfence punishable with death, or 

(b) if in any other case a Judge of the High Court 
so directs, 

the jurors shall he chosen from the special jury list 
hereinafter prescribed. 

(Ss. 240, 243.) 

(Act X, 1876, Ss. 33, 38, 49.) 

Subject to the right of objection, the same jury may try as many 
accused persons successively as the Court think 3 fit. S. 272. 

The practice in the High Court, Bombay, original criminal juris- 
diction, regarding choosing persons by lot is described in the case of Keg. 
V. Yitbaldas Pranjivandas and others, I. L. R., Bomb. 4»G2. For the 
practice in Calcutta see Belchambers, Mules and Orders^ pp. 261, 262. 

Before the commencement of the proceedings of a trial, the Sessions 
Judge should record, in English, the names of all the jurymen in 
attendance at the Sessions, and, after selection by lot, under S. 276, of 
the persons who constitute the jury in the particular case before the 
Court, the names of those selected. These papers should form part of 
the record of the case. If any obiection be raised to any juror, the 
name of the objector, the nature ot the objection, and the decision of 
the Court should be recorded. — Cal. H. Ct. Cir. 4, June 23, 1865. 


277 . As each juror is chosen, his name shall ho 
Karnes of jurors to be Called aloud, and, upon his appear- 
caiied. ance, the accused shall be asked if 

he objects to he tried by such juror. 

Objection may then be taken to such juror by the 
accused or by the prosecutor, and 

Objection to jurors. i iiii 

the grounds of objection shall be 

stated : 


Provided that, in the High Court, objections with- 
Objeotion without 0^^* grounds stated shall be allowed 
grounds stated. to tlic number of eight on behalf 

of the Crown and eight on behalf of the person or all 
the persons charged. 

(S. 243, paras. 1, 2.) 

(Act X, 1875, Ss. 47, 63.) 

278 . Any objection taken to a juror on any of 
the following grounds, if made out 
to the satisfaction of the Court, 


Grounds of objection. 


shall he allowed : — 

{a) some presumed or actual partiality in the 
juror ; 
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(b) some personal ground, such as alienage, defici- 
ency in the qualification required by any law or rule 
having the force of law for the time being in force, or 
being under the age of twenty-one or above the age of 
sixty years ; 

■ (c) his having by habit or religious vows relin- 

quished all care of worldly affairs ; 

(d) his holding any office in or under the Court ; 

(e) his executing any duties of police or being en- 
trusted with police-duties ; 

(f) his having been convicted of any offence which, 
in the opinion of the Court, renders him unfit to serve 
on the jury ; 

(g) his inability to understand the language in 
which the evidence is given, or, when such evidence is 
interpreted, the language in which it is interpreted ; 

(h) any other circumstance which, in the opinion 
of the Court, renders him improper as a juror. 

(Ss. 244, 245, 406, 406.) 

(Act X, 1876, Ss. 47, 54, 67.) 

279. Every objection taken to a juror shall be 

„ . . , decided by the Court, and such 

Decision of objection. . -i -iv i i i i i 

decision shall be recorded and be 

final. 

If the objection is allowed, the place of such juror 
supply of piiuieot juror shall be Supplied by any other 
against whom objection juror attending in obedience to a 

summons and chosen in manner 
provided by section 276 ; or, if there is no such other 
juror present, then by any other person present in the 
Court whose name is on the list of jurors, or whom the 
Court considers a proper person to serve on the jury, 
provided th^ no objection to such juror or other person 
is taken undm section 278 and allowed. 

(S. 243, paras. 3, 4.) 

If any objection be made to a juror, the name of the objector, the 
nature of the objection, and the decision of the Court should be record- 
ed. Cal. H Ct. Cir. 4, June 23, 1865. 

280. Wlien the jurors have been chosen, they 

porem«.ofj«,y. appoint One of their number 

to be foreman. 


37 


ch. xxiir. 

Ss.279, 280. 
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Ch. XXIII. 
S. 281. 


The foreman shall preside in the dehates of the 
jury, deliver the verdict of the jury, and ask any infor- 
mation from the Court that is required by the jury or 
any of the jurors. 

If a naajority of the jury do not, within such time 
as the Judge thinks reasonable, agree in the appoint- 
ment of a foreman, he shall be appointed by the Court. 

(S. 246.) 

281. When the foreman has been appointed, the 
jurors shall be sworn under the 
Indian Oaths Act, 1873. 

(New.) 


Swearing of jurors. 


Christian jurors, to whom oaths are administered, should be sworn 
on the New Testament. 

The following forms of oaths and affirmations for jurors haye 
been introduced by the several High Courts : — 

In Bengal, (Cal. H. Ct. Cir. 12, June 7, 1873 ; Wilkins, 87). 

(Oath.) 

I swear that I will justly and truly try and determine the questions 
submitted to the jury in this case, and will give a true verdict according 
to the evidence. 

So help me God. 

(Affirmation.) 

I solemnly declare that I will justly and truly try and determine 
the questions submitted to the jury in this case, and will give a true 
verdict according to the evidence. 

In Madhas, (Mad, H. Ct., Aug. 16, 1873.) 

(Oath.) 

You shall well and truly try and true deliverance make between 
our Sovereign Lady the Queen and the prisoner at the bar, and a true 
verdict give according to the evidence. 

So help you God. 

(Affirmation.) 

I solemnly affirm in the presence of Almighty God that 1 will 
judge truly between the Queen and the prisoner at tlje bar, and will 
give a true verdict according to the evidence. 

In the North Western Provinces, (Cir. 4, May 2, 1873) ; and in 
the Punjab (C. Ct., Punjab Cir. IX, May 8, 1873 ; Smyth, 233, 234). 

(Oath.) 

I shall well and truly try and true deliverance make between our 
Sovereign Lady the Queen and the prisoner at the bar, and give true 
verdict according to the evidence. So help me God. 

(Affirmation.) 

1 solemnly affirm in the presence of Al.niglity God that I shall well 
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and truly try and true deliverance make between our Sovereign L^y Ch. ZXIIL 
the Queen add the prisoner at the bar, and give true verdict according 
to the evidence. 


282. 


If, in the course of a trial by jury, at any 
Procedure when juror time before the rctum of the ver- 
oeases to attend, *0 dict, any juror, from any sufficient 

cause is prevented from attending throughout the trial, 
or if any juror absents himself, and it is not practicable 
to enforce his attendance, or if it appears that any juror 
is unable to understand the language in which the evi- 
dence is given, or, when such evidence is interpreted, 
the language in which it is intei’preted ; a new juror 
shall be added, or the jury shall be discharged and a 
new jury chosen. 

In each of such cases the trial shall commence 
anew. 


Ss. 282— 
285. 


(S. 254.) 

» 

Any juror who fails to attend after an adjournment of the Court 
after being ordered to attend is liable by order of the Court of Session 
to a fine not exceeding one hundred Rupees, or in default of recovery 
of the fine to imprisonment in the Civil Jail for the term of fifteen 
days, unless the fine be paid before the end of that term. S. 332. 


283. The Judge may also discharge the jury 
Disoiarge of jury in case whenever the prisoner becomes in- 
ofsiokue8Bofpri.oner. capable of remaining at the bar. 
(Act X, 1874, S. 99.) 


D. — Choosing Assessors. 

284. When the trial is to be held with the aid 

of assessors, two or more shall be 

Assessors how chosen. cllOSOn, as tllC JudgC thinks fit, 

from the persons summoned to act as such. 

(S. 239.) 

The law does not as in the case of jurors provide for objections 
being made to an assessor. The choice of jurors is by lot, but of as- 
sessors entirely with the Sessions Judge who in exercising this power 
will no doubt pay every consideration to any reasonable objection raised. 

The same assessors may aid in the trial of as many persons succes- 
sively as the Court thinks fit. S. 272. 

285. If, in the course of a trial with tho aid of 
Procedure when esses- asscssors, at any time before the 

sorivunebie to attend. finding, any asscssor is, from any 
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Ch. XXIII, suf&cient cause, prevented from attending throughout 
the trial, or absents himself, and it is not practicable 
Ss. 286, 287. enforce his attendance, the trial shall proceed with 
the aid of the other assessor or assessors. 

If all the assessors are prevented from attending, 
or absent themselves, the proceedings shall be stayed, 
and a new trial shall be held with the aid of fresh 
assessors. 

(S. 259.) 

An assessor failing to attend after an adjournment of the Court 
after being ordered to attend is liable by order of the Court of Session 
to a fine not exceeding one hundred Eupees or on default of recovery 
of the fine imposed to be imprisoned by order of the same Court in the 
Civil Jail for the term of fifteen days unless such fine is paid before 
the end of that term. S. 332. 

E. — Trial to Close of Cases for Prosecution and De- 
fence. 

286. When the jurors or assessors have been chosen. 
Opening cate forproae- tlie prosccutor shall Open his caso 

cution. by reading from the Indian Penal 

Code or other law the description of the offence charg- 
ed, and stating shortly by what evidenee he expects to 
prove the guilt of the accused. 

The prosecutor shall then examine his witnesses. 

Examination of witnesses. 

(S. 247.) 

The jurors or assessors may put any question to the witnesses 
through or by leave of the Judge which the Judge himself might put, 
and which he considers proper. Act I, 1872, S. 166. 

287. The examination of the accused duly rc- 

Examination of accused coidcd by or before the committing 
before Magistrate to be Magistrate sliall be tendered by the 

prosecutor and read as evidence. 

(S. 248.) 

From the use of the words “ by or before the committing Magis- 
trate,” S. 287 would not apjily to a statement or confession recorded 
undei; S. 164 by another Magistrate. But such statement or confession 
would nevertheless be receivable in evidence if put in as it should be. 

■Whenever any document is produced before any Court purporting 
to be a statement or confession made by any prisoner or accused person 
taken in accordance with law and purporting to be signed by any Ma- 
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gistrate, the Court shall presume that the document is genuine ; that Ch. XXIII. 

any staterndhts as to the circumstances under which it was taken. 

purporting to be made by the person signing it, are true, and that such S. 287. 
statement or confession was duly taken. Act I, 1872 (Evidence Act), 

S. 80. 

If any Court before which a confession or other statement of an 
accused person recorded under S. 164 or 364 is tendered in evidence 
finds that the provisions of such section have not been fully complied 
with by the Magistrate recording the statement, it shall take evidence 
that such person duly made the statement recorded ; and notwithstand- 
ing anything contained in the Indian Evidence Act S. 91 such state- 
ment shall be admitted if the error has not injured the accused as to 
his defence on the merits. S. 633. 

If the confession of an accused person before the Magistrate forms 
part of the evidence against the persons committed for trial to tlic 
Court of Session, it should bo accompanied by a translation into Eng- 
lish.— Cal. H. Ct. Cir. 4, Aug. 10, 1872. Wilkins, 105. 

It is not optional with the prosecution to tender as evidence the 
examination of the accused person before the committing Magistrate. 

If it is not put in, the .Judge is bound to call for it and to require it to 
be put in. — Sheikh Mehr Chaiid, 13 W. 11., 63. 

It should be put in and read as a part of the case for the prose- 
cution, before the accused person is called upon to enter on his defence. 

It should be detached from the record of the preliminary inquiry, and 
attached to that of the trial (Cal. H. Ct. Cir. 11, Sept. 2, 1867, Wilkins, 

104, also Cir. 4, Aug. 10, 1872, Id. 105) and marked as an exhibit, a note 
to the effect that this has been done being entered on the record. — Mad. 

II. Ct., March 31, 1869. 

The Judge is not bound to read over to the accused persons the 
confessions made by them to the Magistrate, and to ask them expressly 
if they have any objection to the reception of those confessions. — Misser 
Sheikh, 14 W. 11., 9. 

The statement made by an accused person must be taken in its 
entirety. In a case in which the only evidence against the prisoner 
was his statement that he accompanied the dacoits for a short distance, 
but turned back almost immediately, and had nothing to do with the 
dacoits, and did not even know that such an offence was in contempla- 
tion, it was held that this amounted to no evidence, and he was acquit- 
ted. — Greedharee Manjoe, 7 W. R., 39 ; see also Sheikh Boodbhoo, 

8 W. II., 38 ; also Krishto Mundul, 7 W. R., 7. 

A confession made before a Magistrate, but retracted before the 
Sessions Court, is still evidence against the prisoner, and sufficient for 
his conviction, provided that the Court is satisfied that it was voluntarily 
made and is genuine. — Sreemotee Mongola, 6 W. R., 81 ; Jhuree, 

7 W. R., 41 ; Mussamut Jema, 8 W. 11., 40. It is not necessary that a 
confession should be corroborated by other evidence. — Runjeet Sonthal, 

GW. R., 73 ; Chokoo Khan, 5 W. R., 70 ; Rhukan Rajwan, 12 W, R.,49. 

But where the only evidence in a Sessions trial is a confession made 
to a Magistrate, and subsequently retracted before the case left that 
Court, and misconduct on the part of the Police in the investigation is 
proved, it is not safe to convict on such evidence without corroboration. 

Sofurooddin and others, 2 Cal. L. 11., 132. 
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Ch. XXII L The Evidence Act (I, 1872), S. 30, declares, that when more 
— persons than one are being tried jointly for the same offence, and a 

S. 288. confession made by one of such persons, affecting himself and some 

other of such persons, is proved, the Court may take into consideration 
such confession as against such other person as well as against the 
person who makes such confession. 

This has been discussed in many judgments of the High Courts, 
the substance of which will be found on a reference to that law in the 
Appendix. 

288 . The evidence of a witness duly taken in the 
Evidenoe given at pre- prcseucc of tlic accuscd before the 
liminary inquiry admis- Committing Magistrate may, in the 

discretion of the presiding Judge, 
if such witness is produced and examined, he treated as 
evidence in the case. 

(S. 249.) 

To bring S. 288 into effect, the particular witness must have been 
examined in the High Court or Sessions Court, his evidence must 
have been taken before the committing Magistrate in the presence of 
the accused, and an opportunity for cross-examination given. Dham 
Mundul and others, Cal. il. ('t., Feb. 25, 1880. A witness is not always 
examined in the presence of the accused, for instance, he may be exa- 
mined by commission (Ss. 503 — SOS) or if it j^roved that the accused lias 
absconded and tliere is no immediate prospect of arresting him, the 
committing Magistrate may, in his absence, examine witnesses on behalf 
of the prosecution and record their depositions, and any such deposition 
may be given in evidence on the subsequent trial of the accused, if the 
deponent is dead or incapable of giving evidence or his attendance can- 
not be procured without an amount of delay, expense or inconvenience 
which, under the circumstances of the case, would be unreasonable. 
S. 512. The Evidence Act S. 33 also enables a Court under the same 
circumstances, and also if the witness is kept out of the way by the ad- 
verse party, to use as evidence, evidence given by a witness in a judicial 
proceeding for the purpose of proving in a subsequent judicial proceeding 
or in a later stage of the same judicial proceeding, the truth of the facts 
which it relates. Provided that the proceeding was between the same 
parties ; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine, and 

that the questions in issue were substantially the same in the first 
as the second proceeding — 

Explanation, A criminal trial or inquiry shall be deemed to be a 
proceeding between the prosecutor and the accused within the meaning 
of this section. 

If a Sessions Court acts in accordance with S. 288, it should incor- 
porate with the record of its own proceedings the evidence taken by 
the committing Magistrate. See Cal. H. Ct. Cir. 41, Aug. 10, 1872. 
Wilkins, 105. 

A certificate of a Magistrate would, under S. 80 of the Evidence 
Act, afford primd facie evidence of the circumstances mentioned in it 
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relative to the taking of the statement, but the Magistrate did not Ch. XXIII. 
record any ot the facts necessary to render a deposition admissible under — 

S. 288 of the Code. Moreover, if he did record those facts, still, inasmuch S. 288. 
as the witness, when examined as a witness before the Sessions Court 
and asked about the alleged deposition, denied that it was the depo- 
sition made by him, the presumption allowed by S. 80 of the Evidence 
Act could not be made; and it became necessary to show by direct 
testimony that the conditions of S. 288 had been satisfied. Evidence 
was therefore under S. 428 of the Code called for by the High Court 
to prove the deposition within the terms of the S. 288. — Nussuroodden, 

21 W. R., 5. 

The purpose of S. 288, as recently amended, is to make depositions 
given before Magistrates in the preliminary inquiry evidence for the 
purposes of the trial in the Court of Session, only when the Sessions 
Judge determines, in the exercise of his discretion, that they are to be 
used in this way. But we think that the exercise of this discretion, 
considering it as a matter of fact or of law, is open to review by this 
Court in appeal. When a case is under trial in a Court of Session, the 
Sessions Judge has the depositions given in the Magistrate’s Court 
before him. If he finds that the statements of the witnesses in his 
own Court differ materially from those previously made by the same 
witnesses, it is his duty to examine them as to the discrepancies, and 
this is more especially his duty when the prisoners are undefended, and 
contradictory testimony is given for the prosecution. But if he thus 
examines the witnesses, he ought — see Taylor on Evidence, Ss. 1300, 

1301, and the Indian Evidence Act, S. 155, — in ordinary cases to make 
the depositions upon which he has examined them evidence in the 
case ; he is at liberty to do so, and the power should be exercised so as 
to bring all relevant matter, so far as possible, under consideration in 
forming a judgment on the case. If the Sessions Judge has omitted 
to examine witnesses on obvious and important discrepancies in tbeir 
statements, this Court will, in general, direct that such an examination 
be made, and the Sessions Judge having the witnesses before him for 
such purpose, will, in most cases, feel it his duty to make the former 
depositions evidence quantum valeant for the purpose of the final adju- 
dication on appeal. The alternative is for this Court in such cases to 
order a new trial on the ground that there has been a misuse of the 
Sessions Judge’s discretion which may have caused a failure of justice, 
but a new trial will not be ordered except in special cases. IBer West, J., 

Arjun Megra, 11 Bom., 281. 

The judgment of the Calcutta High Court in the case of Amanoolla, 

21 W. R., 49 ; (S. C.) ; 12 B. L. R., 15 ; is very important in 

connection with S. 288. 

Fheab, J. — In other, words, the Judge founds his conviction of the 
prisoner on the charge of murder upon the testimony which was given 
before another judicial officer, not before himself, by the very persons 
who, according to bis own view before him, showed themselves in the 
very same matter to be utterly unworthy of belief. Even if S. 288 
warranted the Court in taking such a step as this, it seems to mo cer- 
tainly an inordinately long step to take, and I might almost gay that 
the logical consequence would be that the taking of evidence in the 
Sessions Court might be altogether dispensed with : for if it is legitimate, 
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Ch. XXIII. proper, and safe that the Sessions Court should come j;o a verdict 
" against the prisoner upon the evidence given before the Magistrate 

S. 288. by witnesses who before the Sessions Court denied that evidence, and 
showed themselves unworthy of belief, d fortiori^ it would be right, 
proper, and safe for the Sessions Court to found its judgment upon the 
evidence given before the Magistrate in those cases where the witnesses 
afterwards confirm that evidence by the testimony which they give 
in the Sessions Court. And I think that this very obvious consequence 
shows very conclusively that the J udge misapprehended the true scope 
of S. 288 of the Criminal Procedure Code. 

It appears to me that the Legislature, in framing this enactment, 
desired merely to authorize the Court to take a particular statement 
made by a witness before the .committing Magistrate as the true 
statement, notwithstanding that it was denied, or a statement incon- 
sistent therewith was made, by the witnesses before the Court itself, if 
the Court could see from the evidence of that same witness before 
itself, or of other witnesses before itself, that the original statement 
was worthy of belief. Not that the Court should discard wholly the 
testimony of witnesses given before it, and have recourse to the testi- 
mony of the same persons whicli was given elsewhere before another 
judicial officer on the occasion of making the investigation preliminary 
to the final trial. The discretion which is conferred by the passage 
** if the Court thinks fit’’ in S. 288 is to be exercised upon substantial 
materials rightly before the Court, and reasonably sufficient to guide 
the judgment of the Court to the truth of the matter, and not, as was 
the case here, upon mere speculation or conjecture. 

Mobeis, J. — I quite agree in the view of the evidence taken by my 
learned brother in this case. I also think that it was not safe to convict 
the accused Amanoolla solely on the evidence given by the witnesses 
before the Magistrate — witnesses whom the Judge considered had 
perjured themselves before him. It seems to me that, under S. 288 
of the Criminal Procedure Code, a Judge may base bis judgement on 
the evidence given before the Magistrate in the presence of the accused, 
where there are special and particular reasons for considering that evi- 
dence to be honest and true, and when that evidence is, to a certain 
extent, corroborated by independent testimony before himself. In the 
present instance there is nothing of this kind. There is really no one 
such substantive fact exclusively proved as can enable the Judge to say 
with confidence that the evidence given before the Magistrate was true 
as opposed to what was said before himself. Nor can it be said that the 
Police officer or any other witness before the Court of Sessions affords 
independent testimony corroborative of the evidence given before the 
Magistrate. 

The question arose in the case of Joyaddee Jaramanick, 7 Cal. L. R., 
Gl, whether the statement of an approver before a Magistrate was ad- 
missible as evidence in the Sessions trial after he had retracted that 
statement and the pardon had been cancelled. The High C6urt was 
inclined to hold that the former statement was inadmissible except 
against the person who made it, as he bad ceased to sustain the character 
of witness in the Sessions Court, but in the absence of any argument in 
the case the High Court declined to hold that evidence was absolutely 
irrelevant, adding that the value to be attached to it was so exceedingly 
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small that it ought not to affect the case made against the other prisoners 
by the case* of that evidence. In Queen v. Hardewa (N. W. P., 1873, 
p. 217) it was decided by the Allahabad High Court that if an approver 
in the Session Court retracts liis statement before the Magistrate that 
statement is inadmissible against the prisoner. Similarly in Empress v. 
JNajam, 2 L(Jg. Rem., 170, Straight, J. stated, “ For my own part, I confess 
and entertain the gravest doubts as to whether S. 288 was ever intended 
to be applied to the case of an approver who has made a deposition before 
tlie Magistrate, but in the Sessions Court withdraws it in toto upon the 
allegation, that it was not a voluntary but an enforced statement. Even 
if S. 288 has any applicability, the Judge would have exercised a 
sounder discretion had he discarded the statement altogether. It was 
not the case of a witness giving evidence before him inconsistent with 
or contrary to a former statement or statements made to the committing 
Magistrate ; on the contrary be admitted his depositions but declared 
that it was brought about by the coercion of the Police. At any rate 
the proper course would have been to call his attention to the various 
passages of his deposition seriatim before using it to contradict him.” 

289. When the examination of the witnesses for 
Procedure after ex- tho prosecutioii and tlic examiiia- 
amiuation of witnessea for tlon (if ally) of the aceused ave con- 
proseoution. cluded, the aecused shall he asked 

whether he means to adduce evidence. 

If he says that he does not, tlio prosecutor may 
sum up his case ; and if the Court considers that there 
is no evidence that the accused committed the offence, 
it may then, in a case tried with the aid of assessors, 
record a finding, or, in a case tried by a jury, direct the 
jury to rctum a verdict, of not guilty. 

If the accused or any one of several accused says 
that he means to adduce evidence and the Court con- 
siders that there is no evidence that the aecused com- 
mitted the offence, the Court may then, in a case tried 
with the aid of assessors, record a finding, or, in a case 
tried by a jury, direct the jury to return a verdict, of 
not guilty. 

If the accused, or any one of several accused says 
that ho means to adduce evidence, and the Court con- 
siders that there is evidence that he committed the 
offence, or if, on his saying that he does not mean to 
adduce evidence, the prosecutor sums up his case and 
the Court considers that there is evidence that the 
accused commttted the offence, the Court shall call on 
the accused to enter on his defence. 

(S. 261, paras. 1, 2.) 


Oh. xxril. 
S. 289. 


38 
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Ch. XX III. The judgment delivered in the case of Dhumoo Kazee, 10 Cnh 

"■■■ ■■ L. R., 151 : (S. C.) I. L. R., 8 Cal , 121, is very important as pointitifj 

S. 289. out tlie relative positions and obligations of the prosecution and defence 

in a trial. 

The only legitimate object of a prosecution is to secure not a 
conviction but that justice be done. The prosecutor is not therefore 
free to choose how much evidence lie will lay before the Court. He is 
bound to produce all the evidence in his power directly bearing on the 
charge. It is primd facie his duty accordingly to call those witnesses 
who from their connection with the transaction in question must 
be able to give important evidence. The only thing wiiich can 
relieve tlie jirosecutor from calling such witnesses is the reasonablo 
belief that if called they will not speak the truth. If such witnesses 
are not called without sufficient reason being shown and the mere fact 
of their being summoned for the defence seems to us by no means 
necessarily a sufticient reason the Court may properly draw an infercnco 
adverse to the prosecution. There is no corresponding inference 
against tlie accused. IIt‘ is merely on the defensive and owes no 
duty to any one except himself. He is at liberty, as to the wliole 
or any part of the evidence against him, to rely on the witnesses of the 
case for tlie prosecution, and to call witnesses and to meet the charge in 
any way he chooses : and no inference unfavourable to him can properly 
be drawn because he takes one course rather than another. If in the 
present case the witnesses referred to by the Sessions .ludge are thought 
to be trustworthy men then the prosecution was bound to call them. 
If they are thought not to be so, it is e.specially unreasonable to reproach 
the accused for not calling them. — Dhunnoo Kazee, 10 Cal. L. R., 151 : 
(8. C.) I L. R., 8 Cal., 12L 

AVitnes.ses examined before the committing Magistrate or summon- 
ed for the prosecution and not examined on the trial because the case ia 
tbouglit to be sulHciently proved should be tendered by the prosecutor 
for cro.ss-examination by the accused. A fortiori if such a witness haa 
been called and examined by the Court under S. 1(55 of the Evidence 
Act the prisoner should be allowed to cross-examine. — Grisli Cbunder 
Talookdar, I. L. R., 5 Gal. 611. 

On the other band it has been held by the Bombay High Court 
that as there is no provision of the Code entitling a person to have a 
witness for the prosecution who is not called put into the box for cross- 
examination. Tlie Counsel for the defence might have applied to have 
such a witness examined or lie might have commented on his not being 
examined for tbo prosecution or tendered for cross-examination. — 
Futteeeband Vasticliand, 5 Bom., 85, Crown Cases, 

It is not iiece3.sary to take the opinion of Assessors when the Court 
thinks that there are no grounds for proceeding. — Parvati, 7 Bomb., 82, 
Crown Gases. 

When the evidence, if believed, does not amount to proof, the case 
should not be put to the Jury, as a verdict of guilty cannot be sus- 
tained. — Rutton D ies, 16 W. R., 19. The Jury should be instructed 
to return a verdict of acquittal. But when it is a question as to the 
credibility of the evidence, it must be left to the Jury, though the 
Judge himself may disbelieve that evidence. — Hurro Shahu, 16 W. R., 
20 . 
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With the permiission of the Court any Advocate or Pleader may Ch. XXIII. 

address the Court in En^^lish when any one of the Pleaders in the 

opposite side is acquainted with that language, or whenever the Senior S. 290, 
of such Pleaders or his client consents to such. — Cal. H. Ct. Cir. 4i 
March 15, lhG9. Wilkins, 75. 

By the terms ‘tlie prosecutor may sum up his case,’ it is not 
intended to exclude the assistance of Counsel for this purpose when 
such assistance has been accepted by the public prosecutor or other 
officer conducting the j)rosecution. — Narayan Pendshe, 11 Bom , 102. 

There is nothing in tlie law which proliibits a written defence ; if 
presented, it should be received. — 2 Agra, 35G. Sessions Judges should 
put on record any statement that the accused person may make on his 
being called upon to enter upon his defence; and if no statement be 
made by the accused, the fact should be noted by the J udge. — Agra 
Sud. Ct. Cir G, 1SG3. 

If the accused makes any statement on his defence, it should ba 
recorded. If ho does not voluntarily make any statement, and declines 
to answer any question put by the Court, the fact should be noted, and 
w])en there is nothing else to show the nature of the defence, a note of 
the address to the Court (if any) .should be recorded. The record is 
not complete unless it shows the nature of the defence set up. — Gopal 
Jlajjam, 15 W. Ji., IG: (S. G.) : 13 W. U., 15, 3G. 

After the examination of the witnesse.s for the defence, the Sessions 
Judge recalled one of the witnesses for the prosecution and examined 
liim. The proceedings wer (3 quashed and a fresli trial ordered, because 
the prisoner had no o[>portunity of making a defence or calling evidence 
with reference to the fresh evidence admitted after the ])risoner had con* 
eluded his defence — Asaiioolla, 13 W. li , 15; but where evidence so 
received was evidence of which the prisoner had full notice, it was held 
tliat the irrcgulaiity was not one which liad or could have occasioned a 
failure of justice, and therefore the High Court would not interfere. — 

Sham Kishorc Haidar, 13 W. li., 36. 

290 . The accused or his pleader may then open 
his case, stating the facts or law 
Defence. whitdi lic intends to roly, and 

making such comments as lie thinks necessary on the 
evidence for t-hc p]*osecntion. He may then examine 
his witnesses (if any) and after their cross-examination 
and re-examination (if any) may sum up his case. 

(S. 251, para. 3.) 

Every accused person may of right be defended by a pleader. S. 

310. 

There is nothing in the law which prohibits a written defence ; 
if presented, it should be received. — 2 Agra, 356. Sessions Judges 
should put on record any statement that the accused person may make 
on his being called upon to enter upon his defence ; and if no statement 
be made by the accused, the fact should be noted by the Judge. — 

Cir. 6, 1863. Under S. 218 antCy if the accused person in the trial of a 
warrant case before a Magistrate puts in any written statement, the 
Magistrate may file it with the record, but ho is not bound to do so. 
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Ch. XXIIT. If the accused makes any statcineiit on his defence, it should bo 

recorded. If he does not voluntarily make any statement, ffnd declines 

Ss. 291*293* to answer any question put by the Court, the fact should be noted, and 
when there is nothing else to show the nature of the defence, a note of 
the address to the Court (if any) should be recorded. The record is 
not complete unless it shows the nature of the defence set up.— Gopal 
Hajjam, 15 W. R., 16 ; (8. C.) 13 W. R., 15, 30. 


291. The accused shall be allowed to examine 


Bight of accused as to auy witness not previously named 
examination and summon- hy him, if SUch WitueSS iS iu atten- 
ing of witnesses. dancei hut lic shall not, except as 


provided in sections 211 and 231, he entitled of right to 
have any witness summoned, other than the witnesses 
named in the list delivered to the Magistrate by whom 


he was committed for trial. 


(S. 363.) 


A Scissions Judge is bound to postpone a case in which a witness 
summoned for the defence is absent, especially if ho be a material wit- 
ness, and the case cannot be satisfactorily decided in his absence. — • 
Ishan Dutt, G Ji. L. 11., Ixxxviii, App. ; 15 W. K., 31<. 

Under S. 21 L the accused is required, after the charge has been 
read and explained to him, at once to give in, orally or in writing, a list 
of tlie persons (if any) wiipm he wishes to bo summoned bo give evidence 
on the trial, and the Magistrate in his discretion may allow him to give 
in any further list of witnesses at a subsequent time. The accused may 
also at any time before his trial before a High Court give to the Cleric 
of the Crown a further list of witnesses whom he wishes to have sum- 
moned. 

S. 231 declares the right of the accused to recall and resummon 
any witnesses examined when a charge has been altered by the Court 
after the commencement of the trial. 


292. If the accused, or any of the accused, has 
Prosecutor’s right of statcd, wlicu askcd uudcr section 

reply- 289, that he means to adduce evi- 

dence, the prosecutor shall he entitled to reply. 

(S. 262.) 

293. Whenever the Court thinks that the jury 

View by jury or asses- Or aSSCSSOrS sllOuld vicW the plaCG 

Bors. in which the offence charged is 

alleged to have been committed, or any other place in 
which any other transaction material to the trial is 
alleged to have occurred, the Court shall make an order 
to that effect, and the jury or assessors shall be con- 
ducted in a body, under the care of an officer of ‘the 
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Court, to such place, which shall he shown to them by ch. XXIII. 

a person appointed by the Court. 

Such officer shall not, except with the permission 
of the Court, suffer any other person to speak to, or 
hold any communication witli, any of the jury or asses- 
sors, and, unless the Court otherwise directs, they shall, 
when the view is finished, be immediately conducted 
back into Court. 

(S. 263.) 

The Calcutta High Court condcmnefl the proceedings of a Sessions 
Judge who permitted the assessors in a trial to visit tlie scene of the 
alleged offence without adopting the precautions provided by S. 293, 
and ordered certain of tlie witnesses to attend with the assessors, and 
at the same time jiressed upon the latter the necessity of orally examin- 
ing the witnesses, if they deemed proper to do so, in the presence of 
the accused, who would be present. — Chutterdhareo Singh, 5 W. R., 50. 

If a Sessions Judge should desire tou visit the scene of the alleged 
occurrence of the offence undtu* trial, he should give notice to the parties 
and should proceed thither with the assessors and not after they have 
delivered their opinions and the ca.se has closed and awaits delivery of 
the judgment. When this course was taken it was dcclan'd to be 
ill-advised and to be altogether without any authority. — Oudh Behari 
Narain Singh, 1 Cal. L. R., 143. 

294. If a juror or assessor is* personally aoquain- 
Whenjuror or assessor witli ally relevant fact, it is bis 

may be examined. cluty to inform tllO Juclge that SUcll 

is the case, whereupon lie may be sworn, examined, 
cross-examined and rc-examiued in the same manner as 
any other witness. 

(S. 293.) 

The term “ relevant fact” used hero is to be found throughout the 
Evidence Act. See Ss. 5 et seq., which declare what are relevant facts. 

In the same way a Judge can he examined as a witness in a trial 
held before himself. See the case of Mookta Singh, 13 W. R., CO, in 
which the following remarks wore made per Norman, J. : — “ No doubt 
it is extremely inconvenient that a Judge sitting witliout a jury should 
try a case in which he himself is the complainant and principnl witness. 

I should have no doubt that if he has any personal or jiecuniary interest 
in the subject of the charge, he is disqualitied from trying it. But if 
that is not the case, if the Judge, in making the complaint, has acted 
merely in discharge of his duty as a public officer, I think we must say 
be is not incompetent to try the case.” 

In the same case, after citing the English cases, it was said “ I 
think it pretty clear that a prisoner has a right to ask to have the 
evidence of a Sessions Judge who is trying him taken on a point which 
be thinks makes in bis favour.” 
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Ch. XXTII. 295. If a trial is adjourned, the jury or assessors 

Ss. 295-298. Jury or assessors to at- sliall attcud at tllO adjofimod sit- 
' tend at adjourned sitting, ting, and at ovory subsequeut sit- 

ting, until the conclusion of the trial. 

(S. 260.) 


A Sessions Judge is bound to postpone a case in which a witness 
summoned for the defence is absent, especially if he be a material wit- 
ness, and the case cannot be satisfactorily decided in his absence.' — Ishan 
Dutt, 6 B. L. U., Ixxxvii, App. ; (S. C.) : 16 W. R., 34. 

Failure on the part of a juror or assessor to attend after an 
adjournment of the Court after being ordered to attend renders tlie 
juror or assessor lialde to a fine not exceeding one hundred ru})ees, or, 
in default of recovery of the fine hy attachment and sale of liis moveable 
j)ro])erty, to iinj)risonment by order of the Court in the Civil jail for the 
term of iil'tccii days unless such fine is paid before the end of such term. 
S. 332. 


296. The High Goiirt may, from time to time, 
, , . make rules as to keepin*? the iurv 

tog<‘th('r (luring a trial heiore such 
Court lasting for mori^ than one day, and, subject to 
sueh rules, tlie presiding Judge may order whether and 
ill what manner tlie jurors shall ho k(^pt together und(n’ 
tlie charge of an officer of the Court, or whetluu’ tliey 
shall he allowed to return to their respective homes. 
(Act X of 1875, S. 65.) 


F. — Conclusion of Trial in Cases tried hrj Jury. 

297. In cases triced by jury, wlicn the case for 
, . the (loleiice, and the prosecutor’s 

Charge to jury. i /-i? \ i i i 

reply (it any) arc concluded, the 
Court sliall jirocood to charge the jury, summing up 
the evidence for the prosecution and defence, and laying 
down the law hy wliicli tlie jury arc to he guided. 

(S. 255, para, 1.) 


The Court of Session, in trials by jury, shall record the heads of 
the charge to the jury. S. 3G7. 

It is not necessary that a statement of tlie Judge’s direction to tho 
jury should be reduced to writing before delivery, but it should repre- 
sent with absolute accuracy the substance of tlie charge, so as to enable 
the High Court, in the event of an appeal, to see distinctly whether tlie 
case was fairly and properly placed before the jury. — Cal. H. Ct., Cir. 
Memo. 2., 1875 ; 23 W. Li., 7, Buies 

298. In such cases, it is the 
duty of the Judge — 


Duty of Ju^ge. 
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{a) ^decide all questions of law arising in the Cl'- XXI II. 
course of the trial, and especially all questions as to the g 299 . 
relevancy of facts which it is proposed to prove, and 
the admissibility of evidence or the propriety of ques- 
tions asked by or on behalf of the parties ; and, in his 
discretion, to prevent the production of inadmissible 
evidence, whether it is or is not objected to by the 
parties ; 

(b) to decide upon the meaning and construction 
of all documents given in evidence at the trial ; 

(<?) to decide upon all matters of fact which it may 
bo necessary to prove in m*der to enable evidence of 
particular matters to be given ; 

{(1) to decide whether any question which arises is 
for himself or for the Jury, and upon this point his deci- 
sion shall bind the jurors. 

The Judge may, if he thinks proper, in the course 
of his summing up, express to the jury his opinion upon 
any question of fact, or upon any question of mixed 
law and fact, relevant to the pi’occcding. 

Illustrations, 

(a) It is proposed to prove a siatiiinent made bj a person not bein^ 
a witness in the case, on the ground that circumstances are proved 
which render evidence of such statement admissible. 

It is for the »Tudge, and not for the jury, to decide whether the 
existence of those circumstances lias been proved, 

(b) It is proved to give secondary evidence of a document the 
original of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been 
lost or destroyed. 

(S. 256.) 

The term “ relevancy of facts’" is no doubt here used in the senso 
in which it is used in the Evidence Act. See S. 3 and Ss. 5 — 65 
Act 1, 1872. 

It is no doubt useful, because it saves time, that the Judge should 
state to the jury in the narrative form so much of the facts as are 
admitted by both sides. But when he has reached this ])oint, it is best 
that he explain distinctly the issues of fact that it remains for the jury 
to determine having regard to that part of the ca.'^c which is admitted 
and to the charges upon which the prisoners are tried ; and having made 
the jury understand these issues, the more convenient mode of summing 
up for him to adopt is to present to the jury as clearly and impartially 
as he can a summary of the evidence and the considerations and in- 
ferences to be drawn from the evidence as they bear both on the nega*- 
tive -and affirmative sides of each of these issues. It is impossible, of 
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Cli. XX III, course, for any Judgfe to state every item of evidence, or to draw the 

attention of the jury to every fact which has been deposed to, but he 

S. 298. can, without diflioulbjs give them a summary of the leading points of 
the evidence and the considerations and inferences to be drawn from it 
on the one side or the other. 

He may, if he thinks lit, under the last clause of S. 298, at 
the same time, express to the jury his own opinion on the facts j hut 
that is a very different thing from that which the Judge has done in 
this case. The Judge has not simply expressed his opinion and then 
left all the evidence fairly before the jury on the one side, and on 
the other, for them to judge of it by the aid of his opinion if they 
choose to avail themselves of it. But he has endeavoured from the first 
to last to persuade the jury to take a particular view of the faets and 
of the inferences from the evidence which he has himself taken and 
drawn, and indeed he has left them no loophole for taking any other 
view. That is not in accordance with the Code, but is a course calcu- 
lated in the moffussil to withdraw altogether from the jury the actual 
decision of the case . — Fcr Phear, J. llajcooiiiar Bose, 10 B. L. It., 36, 
App. 

What a Judge says to a jury upon the law is an absolute and 
binding direction upon them. What he addresses to them on the facts 
are only sucli observations as he thinks it necessary and proper to make 
in assisting them to arrive at a conclusion upon the evid(‘nce which it is 
wholly in their province to deal with as they think proper, and the 
observations vvliicb a Judge would make to a jury upon the facts would 
be determined by circumstances whicli must vary, one might almost say, 
in every case and in every tribunal in the country. They would vary in 
a very great degree according to the intelligence of the jury wlmin the 
J udge was addressing ; they would also vary very much according as 
the case had or had not been fully discussed both for and against the pri- 
soners by Counsel previous to his addressing them. Had there been 
no di.'?cussion of a case by Counsel, it would undoubtedly bo necessary 
for the Judge to point*out many things wliieh, after tlio case had been 
fully discussed on both sides, both for the Crown and the prisoner, might 
well seem to him unnecessary. And, on the other hand, a Judge has 
very often to caution a jury against accepting without careful consider- 
ation some of the suggestions that are made to them. When we are 
called upon to say wliether or not a Judge has done his duty in address- 
ing a jury on the facts, wo must look to his summing-up as a whole, 
and sec that the case has been fairly laid before them . — Per Mark by, J., 
Nim Cband Mookerjee, 20 W. K., 42. 

On the whole, the result appears to be that the Legislature has 
laid it down as a maxim or rule of evidence resting on human experience 
that an accomplice is unworthy of credit against an accused person, i. e., 
so far as his testimony implicates an accused person, unless he is corro* 
borated in material particulars in respect to that person ; that it is the 
duty of the Court which in any particular case has to deal with an 
accomplice’s testimony to consider whether this maxim applies to exclude 
that testimony or not ; in other words, to consider whether the requisite 
corroboration is furnished by other evidence or facts proved in the case, 
though at the same time the Court may rightly, in exceptional oases, 
notwithstanding the maxim, and in the absence of this corroboration, 
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give credit to tlie accomplice's testimony against tho accused, if it sees Ch. XX 1 11. 

good reason for doing so upon grounds other than, so to S|X}ak, the per- 

sonal corroboration. ^ S. 20d. 

Now, in the case of a trial by jury, it is the function of the jury 
to ascertain the facts upon the evidence before them, and for that 
purpose to be guided by the law which is applicable ; and it is in all 
cases the duty of the Judge to point out to them that law (S. 298, 

Criminal Procedure Code). It was therefore, in the present case, tho 
duty of the Judge to lay before the jury substantially to tho effect just 
sot out the principles relative to the reception of an accomplice’s 
testimony, which the Legislature sanctioned by the Indian Kvidenco 
Act ; and we think the Judge was wrong in telling the jury that tliis 
case was one in which no caution or instruction from him was needed 
on this head. It is in all cases, when an accomplice’s testimony is ad- 
mitted, incumbent on tho Jud »c to inform the jury of the results of 
the law bearing on this point, substantially as wo have just endeavoured 
to explain it. — Sadhu Mundul, 21 W. U , 69. 

In appeal, objection was taken that in summing up to the jury the 
Sessions Judge had omitted to notice the evidence for the defence. 

The High Court read that evidence and found that tho prisoner had 
not been prejudiced by tho omission, as, if it had been noticed, the Svjs- 
sions Judge would have had to point out to the jury tliat the witnesses 
were not in aecord with one another, tliat their statements vvere discre- 
pant, and that the evidence of the prineij)al witness was really unre- 
liable. Tho High Court added moreover we know that the prisoner was 
defended by Counsel and though particular jioints may not have been 
alluded to in the Judge’s charge to tho jury, we have little doubt that 
they were made, and properly made, much of by the prisoner’s Counsel. 

It is not therefore to bo assumed that these points were absent from the 
minds of the jury in considering their verdict. It is impossible for a 
Judge in summing up to go into every particular of the evidence. It is 
only necessary to direct the attention ol the jury to tho important and 
salient points in tho case.” Kochia Mahato, I L. R., 7 Cal., 12. 

299. It is the duty of the 

Duty of jury. juiy— 

(a) to decide which view of the facts is true, and 
tlicn to return the verdict which under such vicnv ouj^’ht 
according to the direction of the Judge, to he returned; 

(/j) to determine the meanin^-or all technical terms 
(other than terms of law) and words used in an unusual 
sense whicli it may be necessary to determine, whether 
such words occur in documents or not ; 

(f?) to decide all questions which according to law 
are to he deemed questions of fact ; 

(d) to decide whether general indefinite expressions 
do or do not apply to particular cases, unless such ex- 
prcsjsions refer to. legal procedure, or unless their nicau- 
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ing is ascertained by law, in either of which eases it 
is the duty of the Judge to decide their meaning. 


Illustration, 

(а) A is tried for the mu rder of B. 

It is the dut}'^ of the Judge to explain to the jury the distinction 
between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder, or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, 
and to return a verdict in accordance with the direction of the Judge, 
whether that direction is right or wrong, and whether they do or do not 
agree with it. 

(б) The question is whether a person entertained a reasonable 
belief on a particular point, — whether work was done with reasonable 
skill or due diligence. 

Each of these is a question for the jury. 

(S. j67.) 

But in a case of giving false evidence by making two contradictory 
statements, it is not necessary for the Jury to state which of the two 
statements is false, but it is sufficient for it to find whether the allega- 
tion made in the charge are proved. — Mahomed Homayoon Shah, 21 W. 
K., 72, Full Bench. 

300. In cases tried by juiy, after the Judge has 
„ finished his charge, the iury may 

retire to consider tlieir verdict. 

Except with the leave of the Court, no person 
other than a juror shall speak to, or hold any communi- 
cation with, any member of such jury. 

(8. 263, para. 1.) 


301. When the jury have considered their ver- 
dict, the foreman shall inform the 

Delivery of verdict. t j i. a • • t ^ 

Judge what is their verdict, or 
what is the verdict of a majority. 

(8. 263, para. 1.) 


302. If the jury are not unanimous, the Judge 
Procedure where jury “^7 require them to retire for fur- 
differ. ther consideration. After such a 

period as the Judge considers reasonable, the jury may 
deliver their verdict although they are not unanimous. 

(8. 263, para. .3.) 


It is only when the jury are not unanimous that they may be re- 
quired to retire for further consideration. If they are unanimous, their 
verdict must he received. 



QUESTIONS BY THE JUDGE TO THE JURY. 


The terms of S. 302 are sufficiently complied with, if the jury 
under S. 238 returns a verdict of guilty of a minor offence forming part 
of one of the charges. Empress v. Mahaddi, 6 Cal. L. R., 349 (S. C.) 
1. L. R., 6 Cal., 871. Empress v. Harai Mriddha and another, W. R., 
Cal., 189 : See note to S. 237 mte. 

In a trial for murder the jury gave the following verdict : — We 
have no doubt that the pnsoner killed Nudee Ghose j we think Nudeo 
Ghose gave no provocation ; but we do not think it murder, because the 
prisoner had no object in killing him.” The Calcutta High Court held 
that this was clearly not such a verdict as could have been received, and 
that the jury were properly directed by the Sessions Judge to re-con- 
sider their, verdict. The Court further refused to question the subse- 
quent verdict of the jury convicting the prisoner of murder — Okhor 
Ghose, 1 W. R., 50. The same Court held that a Sessions Judge acted 
irregularly in directing the jury to re-con sider their verdict, declaring 
certain prisoners guilty oi theft, because he considered that from the 
evidence they were guilty of robbery. The Court ordered a fresh trial, 
remarking that the Jury were the sole Judges of the credibility of the 
evidence which would convert the theft into robbery, and, as they ap- 
parently disbelieved such evidence, their first verdict was proper, and 
should have been accepted. — Shakhawat Sheikh, 2 W. R., 13. 

A jury convicted a prisoner on the second head of a charge, ac- 
quitting him on the first. The Sessions Judge required them to re-con- 
sider their verdict, after which the Jury convicted on the first head of 
the charge. The Calcutta High Court held that the Judge had no 
power thus to control the jury, since, having left the several charges to 
the jury, it must be presumed that he considered that there was evi- 
dence in support of each of those charges, and it was for the jury alone 
to convict or acquit on the several charges as they thought proper. The 
Sessions Judge should have recorded the first finding of the jury which 
was their verdict, and should have sentenced the prisoner accordingly — 
Joy Krishto Ghosamee, 7 W. R., 22. 

303 . Unless otherwise ordered by the Court, the 
„ ^ ^ ^ iury shall return a verdict on all 

Verdict to be given on J i i i i 

each charge. the cliargcs OH which the accused 

Judge may question jury, jg and the Judge may ask 

them such questions as arc necessary to ascertain what 
their verdict is. 


Questions and answers Such qucstions and the answcrs 
to be recorded. them shall be recorded. 

(S. 263, para. 2.) 

It seems doubtful how far a Sessions Judge may put questions 
to the jury as to the reasons of the verdict delivered. In the case of 
Meahjau Sheikh, 20 W. R., 60, Couch, 0. J., and Birch, J., ordered 
a Sessions Judge to be informed that he ought not to do so, but in the 
case of Udoy Chang, 20 W. R., 73, Maopherson, and Glover, JJ., re- 
marked “ the Judge never took the -trouble to ascertain on what ground 
it was that the jury arrived at the verdict which they gave and in 
the case of Sustiram Muudul, 21 VV. R., 1, Bhear and Morris, JJ., 
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Ch XXIII niado ilu; folJovviiig observations : — “ It is only when it is necessary in 

order to ascertain what the verdict of the jury really is, that the J udgo 

8b< 301, 305. is justiJied in putting questions to the Jury. Unless a necessity of 
this kind truly exists, the questions are not justified in law. No doubt 
the Legislature thought that it would be very dangerous to give tho 
Sessions Court the power of cross-examining the jury after they had 
delivered tlieir final verdict, with a view to show that the conclusions 
at which they liad arrived were not logical or inconsistent, or in order 
to provide materials u]>on which the Judge rniglit be enabled afterwards 
to dispute the finality of tho verdict. But in this instance it do<*3 
aj)i)ear from the answers which the foreman returned on being asked to 
give the verdict of the Jury on the first charge, that there was at the 
time some lurking uncertainty in the minds of the Jury themselves in 
regard to their verdict : and we tiunk that this uncertainty in tlunr 
minds made itself apparent to the judge, and that therefore, on the 
\Yliole, that the questions which were put by him were rightly put 
within tho discretion vested in him by S 203. This being so, there 
\\as no verdict delivered, and there could have been no verdict formally 
recorded until the last of the questions was answered ; and it is very 
clear that, upon tho finding of facts which the answers of the jury 
taken togetlior disclose, tlie verdict ouglit to have been a verdict of 
guilty on the first charge, namely, the charge of murder.** 


304 . When by accident or mistake a wrong 
verdict is dedivered, tlic iiiry may, 

Amending vordict. , « . t j i pj. •j. 

bclorc or immediately at ter it is 
recorded, amend the verdict, and it shall stand as ulti- 
mately amended. 


This section is new. 


305 . When in a case tried before a High Court 
Verdict in High Court the jury are unanimous in their 
when to prevau. opiniou, or wlicu as many as six 

arc of one opinion and the Judge agrees with them, tho 
Judge shall give judgment in accordance with such 
opinion. 

When in any such case the jury are satisfied that 
they will not bo unanimous, but six of them are of one 
opinion, the foreman shall so inform tho Judge. 

If tho Judge disagrees with the majority, he shall 
niBohargo of jury in oncc discharge the jury. 

Other oases. 


If there are not so many as six who agree in 
opinion, the Judge shall, after the lapse of such time as 
he thinks reasonable, discharge the jury. 

(Act X 1876, Ss. 97, 98.) 
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306* When in a case tried before the Court of Ch. XX III. 
Verdict in Court of Sossion the Judge does not think 
Session when to prevail. it ncccssary to cxprcss disagree- ’ 

ment with the verdict of the jurors, or of a majority of 
the jurors, he shall give judgment accordingly. 

If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, 
the Judge shall jiass sentence on him according to law. 

(S. 2(53, para. 4.) 

If sentence of dcatli is pa.ssed the proceedings shall be submitted 
to the High Court and sentence shall not be executed unless it is 
confirmed by such Court. S. 374. 

liecause the Sessions Judge does not agree with the verdict of the 
Jury convicting the accused, is no valid reason for his passing a nominal 
sentence. By doing so ho usurps the function of the Jury. Unless he 
thinks proper to refer the case under S. 307, it is the Judge’s duty to 
pass a sentence adequate to tlie* offence of which the prisoner has been 
convicted. Mad. H. Ct. Pro., Nov. 8, 18CG ; Weir, 201 : 3 W. 11., 

IG, C. L. 

If the prisoner is acquitted no warrant of release or intimation to 
the Jail authorities is necessary. The prisoner is entitled to be dis- 
charged from custody immediately on judgment of acquittal being 
pronounced and there is no further charge pending against him ; his 
further detention is illegal. It is for the Jail authorities in *whoso 

custody the prisoner was until the trial was concluded to satisfy them- 

selves of the result of the trial and no formal warrant of release ordered 
by the Court to the Superintendent of the Jail is necessary. Mad. 

H. Ct. Pro. Oct. 30, 18G9. Weir, App, 1. 

307. If in any such case the Sessions Judge dis- 
Prooeduro where See- agrees with the vcrdict of the 

Bion. Judge dieagrees jui’ors, or of a majority of tho 

with verdict. jui’ors, ou all or any of the charges 

on which the accused has been tried, so completely that 
he considers it necessary for tho ends of justice to sub- 
mit the case to the High Court, he shall submit the 
case accordingly, recording the grounds of his opinion, 
and, when the verdict is one of acquittal, stating the 
oifence which he considers to have been committed. 

Whenever the Judge submits a case under this 
section, he shall not record judgment of acquittal or of 
conviction on any of the charges on which the accused 
has been tried, but he may either renuind the accused 
to custody or admit him to bail. 

In dealing with the case so submitted the High 
Court may exercise any of tho powers which it may 



310 


CODB OF CniMINAL FROCEDURB. 


Cli XX II I. exorcise on an appeal; but it may acquit or convict 
s~ao7 accused of any offence of which the jury could 

have convicted him upon the charge framed and 
placed before it ; and, if it convicts him, may pass such 
sentence as might have been passed by the Court of 
Session. 

(S. 263, paras. 5, 6.) 

The disagreement o£ the Sessions Judge must be such a complete 
disagreement as to lead the Judge to consider it necessary for the ends 
• of justice to submit a case to the High Court not a more expression of 
disagreement with the verdict coupled with his recording that it was 
not necessary to submit the case — Bhowani bin Panduji, I. L. E. , 2 
Bomb. 525. But when the Judge differs from the verdict of acquittal by 
a Jury and does not submit the case to the High Court, the Govern- 
ment has the right to appeal against the verdict. Hari Ghanu, I. L. R., 
2 Bomb., 526 note. 

In a case submitted to the High Court under S 307, it is for tho 
prosecutor on behalf of Government who asks for a conviction to begin 
and satisfy the Court that there is a case calling for an answer from tho 
prisoner. — Ram Churn Ghoso, 20 W. R., 33. 

It should be noted that if the Sessions Judge submits a case in 
which the Jury have returned a verdict of acquittal he should state tho 
offence which he considers to have been committed. See Sahae Rai, 
2 Cal. .1. L R., 304 ; (S. C.) I. L. R., 3 Cal , 623. 

The powers given to the High Court by S. 307 are not to bo 
lightly exercised, and the unanimous verdict of a Jury ought not to bo 
set aside even if a Sessions Judge disagrees with it, unless that verdict 
is clearly and patently wrong and unsustainable on the evidence . — JPer 
l^hear and Morris, JJ., Huroo Manjhee, 21 W. R., 4. Similarly in tho 
case of Ram Churn Ghose, 20 W. R., 33 {per Markby, J., Birch. J., 
concurring) : — The High Court will not interfere with the verdict of a 
Jury unless it be established in the clearest possible manner that they 
have wholly miscarried in their conclusions on the case. They are the 
constituted tribunal upon questions of fact, and it would be wholly 
destructive of that institution if the greatest possible confidence is not 
placed in them. See also Sham Bagdec, 20 W. R , 74 : — “ The High 
Court ought not to interfere with the verdict of a Jury, unless it can 
say decidedly that it is clearly wrong. If the High Court is to interfere 
in every case of doubt, in any case in which it may with propriety bo 
said that the evidence would have warranted a di:fferent verdict, then 
it must be held that real trial by Jury is absolutely at an end, and 
that the verdict of a Jury is of no more weight than the opinion of 
Assessors. If this were the intention of the Legislature, it would have 
said so. But the Legislature has not said so. The Court should 
exercise the powers vested in it by S. 307 only in cases in which it 
finds the verdict of the Jury clearly and undoubtedly wrong.” 

The Jury on being called on for their verdict, returned answer, 
that they found the charge proved by the evidence of the witnesses, 
but that, as there were no eye-witnesses, they could not convict the 
accused. The Sessions Judge then requested tho Jury to state dis- 
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tinctly whether they found the accused to be guilty or not guilty, < 
and the foreman said that they unanimously found the accused to be 
not guilty. The Sessions Judge, under S. 307, referred the case to the 
High Court, which, on perusing the evidence, held, that the charge of 
murder was completely established, and sentenced the prisoner to 
transportation for life. The High Court pointed out that the Judge 
might properly have explained to the Jury that the" law does not 
require that a charge of murder should be proved by the testimony of 
one or more eye-witnesses, and that it was for them to determine 
without any reference to any such supposed rule, whether on the 
evidence before them there was any reasonable doubt of the prisoner 
being the person who caused the death of the deceased, and that if 
they had no such reasonable doubt, they were bound to give effect to' 
the conclusion at which they liad arrived in the first instance, that the 
charge was proved. — Gokool Kahar, 25 W. R , 36. 

In the case of Khauderav Hajirav, I. L. R , 1 Bomb., 10 the Bombay 
High Court made the following remarks regarding S. 307, and their 
powers of interfering with the verdict of a Jury : — “ It is a well recog- 
nized principle tliat the Courts in England will not set aside the verdict 
of a Jury, unless it bo perverse and patently wrong, or may have been 
induced by an error of the Judge. We adhere generally to this principle, 
notwithstanding our large discretionary powers, first, on the constitu- 
tional ground of taking as little as possible out of the bauds to which 
it has been primarily assigned by the Legislature, and, secondly, because 
any undue interference may tend to diminish the sense of responsibility. 
Burke, profoundly versed in the principle of the British Constitution, 
said of Juries; ‘I will make no man or set of men, a complement 
of the constitution.* In this countrj^, we must never let our acquies- 
cence grow into a betrayal of justice. When Juries know that they are 
liable to the scrutiny and supervision of this Court they will feel the 
necessity of exercising conscientious deliberation in arriving at their 
verdict. The same check will prevent temptation to a wilfully wrong 
verdict from being held out to them. It is our duty in the present 
case to satisfy ourselves that the verdict of acquittal is proper, or at 
least sustainable, and if we find that it is not, the law enjoins on us 
to set it aside and [)ass the right judgment ourselves.’* The Court 
proceeded to find that the Judge had not charged the Jury as he 
should have done, and that being misled by his charge, the Jury had 
delivered a wrong verdict. The Court then said, “ the acquittal is not to 
be set aside the less, because the Judge and the Jury have both com- 
mitted a mistake. Taking this view we reverse the Jury’s verdict.” 
The prisoners were convicted of dacoity accompanied with grievous hurt, 
and sentenced. 

When there is a patent and unquestionable failure of justice, it 
is necessary for the High Court to set aside the verdict of a Jury, but 
so long as trial by Jury exists, the verdict of a Jury must be accepted, 
and must stand unless it is manifestly and certainly wrong . — Ber 
Maepherson and' Morris, JJ., Wazir Mundul, 26 W, R., 25. See contra 
Mukhan Kumar, 1 Cal. L. R,, 275 where the Calcutta High Court 
(Garth, C. J., Mark by and Prinsep, JJ.), held that no fixed rules could 
be laid down for the exercise of the discretion of the High Court, but 
that the decision of each case must depend upon its own peculiar cir- 
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Ch. XXI IT. cumstanccs and the majority (Garth, C. J., and Prinsop, J.), held that 
— the case of Wazir Mundul, 25 W. R., 25, went too far. 

Ss. 308,800. It may bo tluat another Jury would liave come to a difEercnt con- 
clusion on the evidence, but at the same time there fire reasons for sus- 
picion to warrant the Jury in disbelieving the witnesses in the present 
case and in giving the prisoner the benefit of the doubts raised by the 
inconsistences in the evidence. The High Court accordingly refused to 
interfere. In re Hurreo Narain Mookerjea, 2 Cal. L. R , 618. 

In the case of Tillukdharee, 2 Cal. L. R., 1, the Calcutta High Court 
(L. S. Jackson and Cunningham, JJ.), held on consideration of the 
evidence that there was no reason to discredit the evidence for the pro- 
secution which was consistent with the probabilities of the case and 
accordingly in concurrence with tlie one Juror and the opinion of the 
Sessions Judge, and against the verdict of the majority of the Jury con- 
victed the accused. 

The Calcutta High Court requires (March llth, 18G3) that in all 
cases tried by Jury, Sessions Judges shall, in the periodical statements 
submitted by them, state whether such verdict lias their concurrence, 
and whether, in their opinion, the evidence in the case warranted the 
pfirticular finding. Cir. 5, Oct. 14, 1870. Wilkins, 25. 


Bo-trial of accused after 
discharge of Jury. 


G. — Re-trial of Accused after Discharge of Jury. 

308 . Whoneror tho jury is discharged, tlic ac- 
cused siiall he detained in custody 
or on hail (as tlic case may he), 
and shall he tried hy another jury, 
unless the Judge considers that ho should not he re- 
tried, in which case the Judge shall make an entry to 
that clT'cct on the charge, and such entry shall operate 
as an acquittal, 

(Act X, 1875, S. 100.) 


D . — Conclusion of Trial in Cases tried with Assessors. 

309 . When, in a case tried with the aid of asses- 
sors, the case for the defence and 
Delivery of opinions of prosccutor’s reply, if any, are 

concludod, tlio Court may sum uj) 
the evidence for the prosecution and defence, and shall 
then require each of the assessors to state his opinion 
orally, and shall record such opinion. 

The Judge shall then give judgment ; but in doing 
Judgment. SO shall not bo bound to conform 

to the opinions of the assessors. 

If the accused is convicted, the Judge shall pass 
sentence on him according to law. 

(S. 256, para. 1; Ss. 201, 262.) 
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S. 309 enables the Court to sum up the evidence for the prosecution Ch. XXIII, 
and defence'in a case tried with assessors which was very doubtful under - 

the former law. There is however no provision requiring that any state- S. 310. 

mont of such summing up shall form portion of the record as in S. 307 
with respect to trials by Jury. 

The record of the opinion of each Assessor should appear at the 
commencement of the judgment of the Sessions Judge. It is not, in the 
High Court’s opinion, sufficient that this record should contain a mere 
verdict of guilty or not guilty, or proven or not proven ; what the High 
Court requires not only the result arrived at by each Assessor sitting on a 
Sessions trial, but, if possible, the reasons by which each Assessor arrived 
at that result, that is, the grounds of his ojniiion. While avoiding pro- 
lixity, a Sessions Judge sliould be careful to be intelligible and precise 
in recording such opinions. Cal. H. Ct. Cir. Pro., 4, June 23, 1865 ; 

Wilkins, 105. This is more particularly necessary when the Judge differs 
from the Assessors Musst. Mina Naggerbhatuii, 3 W. R., 6 : BusUino 
Aurut, 1 W. II., 21. 

Ss. 3G6 — 373 provide for the form of a judgment, its delivery and 
other particulars. If the sentence of death is passed, the proceedings 
sliall be submitted to the High Court and sentence shall not be executed 
unless it is conQrmed by such Court. S. 374. 

If the prisoner is acquitted no warrant of release or intimation to 
the Jail authorities is necessary. The prisoner is entitled to be dis- 
charged from custody immediately on judgment of acquittal being j)r()- 
nounced, and there is no further charge pending against him : Ins further 
detention is illegal. It is for the Jail authorities in whose custody tho 
prisoner was until the trial was concluded to satisfy tliemselves of the 
result of the trial, and no formal warrant of release ordered by the Court 
of the Superintendent of the Jail is necessary. — Mad. 11. Ct. Pro., Oct. 

30, 1869. Weir, Ap^. 1. 

I* — Procedure in Case of Previous Conviction. 

310 . In the case of a trial by jury or with tho 
aid of assessors, where the accused 
viouroon”tt“on?"®'’^*’'*" charged with an olfence commi- 
ted after a previous conviction, for 
any offence, the procedure laid down in sections 271, 

286, 305, 300 and 309 shall ho modified as follows : — 

(«) The part of the charge stating the previous 
conviction shall not ho read out in Court, nor sliall tlio 
accused he asked whether he has been previously con- 
victed as alleged in the charge, unless and until ho has 
either pleaded guilty to, or hecn convicted of, the sub- 
sequent offence. 

(i) If he pleads guilty to, or is convicted of, the 
subsequent offence, he shall then he asked whether he 
has been previously convicted as alleged in tho charge. 

40 
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(c) If he answers that he has been so previously 
convicted the Judge may proceed to pass sentence on 
him accordingly ; but, if he denies that he has been so 
previously convicted, or refuses to, or does not, answer 
such question, the jury or the Court and the assessors 
(as the case may be) shall then inquire concerning such 
previous conviction, and in such case (where the trial 
is by jury) it shall not be necessary to swear the jurors 
again. 

(New.) 


S. 511 provides special means of proving a previous conviction. 


J. — Ijisi of Jurors for High Courts and summoning 
Jurors foi' that Court. 

311 In each Presidency -town, the jurors’ book 
, ^ , for ibe year current when this Code 

Jurors* book. i n i j i 

comes into lorco shall be taken as 
containing a correct list of jiersons liable to serve as 
jurors under this chapter. 

Those persons whose names are entered in the 
Exemption of special jui'ors’ book fis being liable to servo 
jurors. on special juiies only shall be 

deemed to be persons privileged and liable to serve only 
as special jurors under this cliapter during the year for 
which the said list has been prepared. 

(Act X of 1875, S. 39.) 

312. The names of not more than two hundred 
Number of special jicrsons shall at any one time be 

j”"®- entered in the special jurors’ list. 

(Act X of 1875, S. 40.) 

313. The Clerk of^the Crown shall, before the 
IjistB of common and first day Df April in each year, and 

special jurors. subject to such Tules as the High 

Court from time to time prescribes, prepare — 

{a) a list of all persons liable to serve as common 
jurors; and 

(5) a list of persons liable to serve as special jurors 

only. 

Regard shall be had, in the preparation of the 
latter list, to the property, character and education of 
the persons whose names are entered therein. 
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No person shall be entitled to have his name enter- Ch. Xlii. 
ed in the special iurors’ list merely because he may have „ rrT’n.- 
been entered in the special jurors hst lor a previous 
year. 

The Governor General in Council in the case of the 
High Court at Calcutta, and, in the case of otlier High- 
Courts, the Local Government, may exempt any salaried 
officer of Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules 
Disoretion of officer as afoi’esaid, have full discretion to 
preparing lists. prepare the said lists as seems to 

him to be proper, and there shall be no appeal from, or 
review of, his decision. 

(Act X 1876, Ss. 42, 43.) 

314. Preliminary lists of persons liable to servo 
Publication of lists, pre- as common jurors, and as special 

liminary and revised. jurovs, respectively, Signed by the 

Clerk of the Crown, shall be published once in the local 
official Gazette before the fifteenth day of April next 
after their preparation. 

Revised lists of persons liable to serve as common 
jurors and special jurors, respectively, signed as aforesaid, 
shall be published once in the lo(;al official Gazette be- 
fore the first day of May next after their preparation. 

Copies of tlic said lists shall be affixed to some 
conspicuous part of the Court-house, 

(Act X 1875, S. 44.) 

315. Out of the persons named in the revised 

lists aforesaid, there shall be sum- 

ITumber of jurors to be ip , • • , 

summoned in Presidency moncd lor Oacll SCSSlOnS in eacll 

Prcsidcncy-toAvn at least twenty- 
seven of those who are liable to sei-ve on sjiecial juries, 
and fifty- four of those who are liable to serve on com- 
mon juries. 

No person shall be so summoned more than once irf 
six months unless the number cannot be made up with- 
out him. 

If, during the continuance of any sessions, it ap- 
Buppiementory sum- pcars that the number of persons 
monsr SO summoued is not sufficient, such 



316 


CODE OP CRIMINAL PROCEDURE. 


Ch. XXIII. numljcr as may be necessary of other persons liable to 
serve as aforesaid shall be summoned for such sessions. 
(Act X, 1875, S. 45.) 

316. Whenever a Hii?h Court has given notice 


31G— 

318. 


Summoning jurors out- 
side the Presidency- 
towns. 


of its intention to hold sittings at 
any place outside the Presidency- 
towns for the exercise of its origin- 
al criminal jurisdiction, the Court of Session at such 
place sliall, subject to any direction which may be given 
by the High Court, summon a sufficient number of jurors 
from its own list, in the manner hereinafter prescribed 
for summoning jurors to the Court of Session. 

(Act X, 1875, S. 50.) 


317. In addition to the persons so summoned as 
jurors, the said Court of Session 
1 ary jurors. shall, if it tliinks noodful, after 

communication with the Commanding Officer, cause to 


bo summoned such number of 
commissioiKHl officers in Her 


Commissioned and Non- 
Majesty’s Army residemt 
within ten miles of its place of sitting, as the Court 
c-onsiders to be necessary to make up the juries required 
for the trial of persons charged with offences before the 
lligli Courts as aforesaid. 


All offie(?rs so summoned shall bo liable to servo on 
such juries notwithstanding anything contained in this 
Code ; but no such officer shall be summoned whom 
his Commanding Officer desires to have excused on the 
ground of urgent military duty, or for any other special 
militaiy reason. 


(Act X, 1875, S. 51.) 


318. Any person summoned under section 315, 
Failure of jurors to scction 316 or scction 317, wlio 
attend. without lawful excuso fails to 

attend as required by the summons, or who, having 
attended, departs without having obtained the pennis- 
sion of the Judge, or fails to attend after an adjourn- 
ment of the Court after being ordered to attend, shall 
be deemed guilty of a contempt and be liable by order 
of the Judge to such fine as he thinks fit ; and, irt do.- 
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fault of payment of such fine, to imprisonment in thoCh xxi ll., 
civil jail until the fine is paid. 319 320 . 

(Act X of 1876, S. 461,) 

If a trial is adjourned the jurors shall attend at the adjourned 
sittings, and at every subsequent sitting until the conclusion of the 
trial. S. 1^95. 

K. — List of Jurors and Assessors for Court of Session, 

and summoning Jurors and Assessors for that 

Court. 

319. All male persons hotAveon the ages of twenty- 

Liability to serve as 0110 aild sixty shall, CXCCpt aS nCXt 
jurors or assessors. hereinafter mentioned, hc liahlc to 

serve as jurors or assessors at any trial held within the 
District in which they reside. 

(S. 404.) 

320. The following persons are exempt from 

„ liability to servo as jurors or asses- 

Exemptions. 

sors, namely : — 

(c) Officers in civil employ superior in rank to a 
District Magistrate ; 

{It) Judges ; 

(c) Commissioners and Collectors of Revenue or 
Customs ; 

(d) Persons engaged in the Preventive Service in 
the Customs Department ; 

(c) Persons engaged in the collection of the revenue 
whom the Collector thinks fit to exempt on the ground 
of official duty ; 

(y) Persons actually officiating as priests or min- 
isters of their respective religions ; 

{g') Persons in Iler Majesty’s Amiy, except when, 
by any laiv in force for the time being, tliey are speci- 
ally made liable to serve as jurors or assessors ; 

(A) Surgeons and others who openly and constant- 
ly practise the medical profession ; 

(*) Persons employed in the Post-office and Tele- 
graph Departments ; 

• (y) Persons exempted from personal appearance in 
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Ch. XXIII. Court under the provisions of the Code of Civil Pro- 
S~3^ cedure, sections 640 and 641 ; 

{k) Other persons exempted by the Local Govern- 
ment from liability to serve as jurors or assessors. 

(S. 406.) 

Pleaders and mookhtars do not hold any office under a Court of 
Session and are therefore not incapable of serving as Jurors or Assessors 
(7 W. K., C. L.), but it is inexpedient that tlieir names should be in- 
cluded in the Collector's list of persons qualified to serve in those capa- 
cities, if a sufficient number of other persons is available. — Mad. Sud. 
Ct., April 28, 1802. 

What under S. 405 of the Code of 1872 was an incapacity to serve 
as a Juror or Assessor has now been made the ground of a valid objec- 
tion to a Juror (S. 278). All such per.sons are liable to serve as Jurors 
or Assessors unless so objected to, or unless in the exercise of their dis- 
cretion the Sessions Judge and the Collector of the District or other 
officer appointed by the Local Government for this duty does not includo 
them in the list prepared under S. 321. 

321 . The Sessions Judge, and tlxc Collector of 

List of jurors and asses- tho District ov such otlicr ollicor as 
Bors. the Local Government appoints in 

this behalf, shall prepare and make out in alphabetical 
order a list of persons liable to serve as jurors or asses- 
sors and qualified in the judgment of the Sessions 
Judge and Collector or other officer as aforesaid to serve 
as such, and not likely to be successfully objected to 
under section 278, clauses (h) to {h), both inclusive. 

The list shall contain the name, place of abode and 
quality or business of every such person ; and if the 
person is an European or an Amei’ican, the list shall 
mention the race to which he belongs. 

(S. 400.) 

In Bengal the radius of the area of selection has been fixed at 
twenty miles in the Districts of Nuddea and Patna, and at fifteen miles 
in other districts. — Govt. Order, June 13, 18C5. 

In the District of Beerbhoom the area of selection for Jurors of 
European or American birth has been declared to be conterminous with 
the limits of that District . — OaL Oaz.^ 1873, p. 259. 

In the Pan JAB the area within which Assessors may be selected has 
been fixed at twenty-four miles from the place where trials before the 
Court of Session are held. — Govt. Not. 80, June 22, 1866. 

In the Presidency of Bombay, a distance of twelve miles from the 
town has been fixed as the radius of the area of selection of J urors and 
Assessors for trials held at Dharwar (^Gaz.^ 1873, p. 6) ; and of sixteen 
miles for trials held at Kaladgi {Ibidy p. 99) . 
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In Beitibh Buemah all Deputy Commissioners and the Magis- Ch. XXIII. 
trates of the towns of Akyab, Rangoon, and Moiilmein, have been — 
appointed to prepare lists of Jurors and Assessors. — Qaz.^ 1873, p. 7. 


322 , 


Fublioations of list. 


Copies of such list shall he stuck up in the 
office of the Collector or other 
officer as aforesaid, and in the 
Court-houses of the District Magistrate and of the Dis- 
trict Court, and in some conspicuous place in the town 
or towns in or near which the persons named in the list 
reside. 

(S. 401, para. 1.) 


Ss. 322— 
321. 


Objection to list. 


323 . To every such copy shall he subjoined a 
notice stating that objections to 
the list will be heard and deter- 
mined by the Sessions Judge and Collector or other 
officer as aforesaid, at the Sessions Court-house, and at 
a time to be mentioned in tlie notice. 


(S. 401, pai’a. 2.) 

324 . Eor the heaiing of such objections, the 
Sessions Judge shall sit with the 

Revision of list. a. rr» i* 

(JoUoctor or other oilicer as aiore- 
said, and sliall, at the time and place mentioned in the 
notice, revise tlie list and hear the objections (if any) 
of persons interested in the amendment thereof, and 
shall strike out the name of any person not suitable in 
their judgment to serve as a juror or as an assessor, or 
who may establish his riglit to any cxemjition from 
service given by section 320, and insert the name of any 
person omitted from the list Avhom they deem qualified 
for such service. 

In the event of a difference of opinion between the 
Sessions Judge and the Collector or other officer as 
aforesaid, tlie name of the proposed juror or assessor 
shall be omitted from the list. 

A copy of the revised list shall be signed by the 
Sessions Judge and Collector or other officer as afore- 
said and sent to the Court of Session. 

Any order of the Sessions Judge and Collector or 
other offltser as aforesaid in preparing and revising the 
list shall ho final. 
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Ch. XXIII. 
Ss. 325— 


Any exemption not claimed under this section shall 
he deemed to be waived until the list is next revised. 


327. 


(S. 402.) 


325. The list , so prepared and revised shall be 
Annual revision of list again I’cviscd oncc ill ovoiy year. 

The list so revised shall he deemed a new list, and 
shall be subject to all the rules hereinbefore contained 
as to the list originally prepared. ' 

(S. 403.) 


District Magistrate to 
Btimmou jurors and asses- 
sor.s. 


326. The Sessions Judge shall ordinarily, three 
days at least before tlie day which 
he may I'rom time to time fix for 
holding the Sessions, send a letter to the District Ma- 
gistrate rctpicsting him to summon as many persons 
named in the said revised list as seem to the Sessions 
Judge to he needed for trials by jury and trials with the 
aid of assessors at the said Sessions, the number to bo 
summoned not being less than double the number re- 
quired for any such trial. 

The names of the persons to he summoned shall 
he drawn by lot in open Court, excluding those on 
the revised list who have served vrithin six months, 
unless the number cannot be made up without them ; 
and the names so drawn shall be specified in the said 
letter. 

(S. 407.) 


Soe note preceding S. 27 1 ante for tlie rules for fixing periodical 
Sessions. 

In the Punjab, any person summoned as an Assessor to a Court of 
Session may apply for payment of the expenses incurr(3d by him on ac- 
count of his attendance, and the Magistrate of the District shall, if the 
cliarges appear reasonable, order payment to be made ; [irovided that 
the amount paid shall not exceed 3 rupees per diem If the journey is 
made otherwise than by rail, a distanci* of twtdve miles shall bo hold to 
represent one day. — 0. Ct. Cir. 15, July 24, 1873 ; Smyth, p. 134. 


327. The Court of Session may direct jurors or 
Power to Burnmon asscssors to hc summoned at other 

another set of jurors or • -i xi ■ i ^ 

assessors. periocls tlian the period specilied 

in section 326, when the number of trials before the 
Court renders the attendance of one set of jurors or 
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assessors for a whole session oppressive, or whenever for Ch. XXTir. 
other reasons such direction is found to be necessary. 

(S. 410.) 


B. 328— 
332. 


328. Every summons to a juror or assessor shall 
Form and aerrioe of he in Writing, and shall require his 

summons. attendance as a juror or assessor, 

as the case may be, at a time and place to be therein 
specified. 

(S. 409, para. 1.) 

329. Where any person summoned to serve as a 
When Government or juror or asscssor is in the service 

excused. of Govcmment or ot a Railway 

Company, the Court to serve in which he is so sum- 
moned may excuse his attendance if it appears, on the 
representation of the head of the office in which he is 
employed, that he cannot serve as a juror or assessor, 
as the case may be, without inconvenience to the 
public. 

(S. 411.) 


330. The Court of Session may for reasonable 

Court may excuse atten- CctllSG GXCUSG JUror Or clSSCSSOF 

dance of juror or assessor, from attendance at any particular 
session. 

(S. 412.) 

331. At each session, the said Court shall cause 
Xiist of jurors and aasea- to be made a list of the names of 

sors attending. thoso who havo attended as jurors 

and assessors at such session. 

Such list shall be kept with the list of the jurors 
and assessors as revised under section 324. 

A reference shall be made in the margin of the 
said revised list to each of the names which are men- 
tioned in the list prepared under this section. 

(S. 413.) 

332. Any person summoned to attend as a juror 
Penalty for non-atten- or as an assessor who, without 

danoeof juror or aasesaor. lawful OXCUSC, fails to attend aS 

required by the summons, or who, having attended de- 
41 
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CL XXIII. parts without having obtained the permission of the 
<5 Court, or fails to attend after an adjournment of the 

»• ", Court after being ordered to attend, shall be liable, by 
order of the Court of Session, to a fine not exceeding 
one hundred rupecsi 

Such fine shall he levied by the District Magistrate 
by attachment and sale of any moveable property be- 
longing to such juror or assessor within the local limits 
of the jurisdiction of the Court making the order. 

In default of recovery of the fine by such attach- 
ment and sale, such juror or assessor may by order of 
the Court of Session be imprisoned in the civil jail for 
the term of fifteen days, unless such fine is paid before 
the end of the said term. 

(S. 414.) 

A similar provision is made by S. 308 for the non-attendance or 
absence of a juror in trials before a High Court. 

If a trial is adjourned the J urors or Assessors shall attend at the 
adjourned sitting, and at any subsequent sitting until the conclusion of 
the trial. S. 295. 


L. — Special Provisions fov Sigh Courts. 

333. At any stage of any trial before a High 
Power of Advocate Ge- Court Under this Codc before the 

jierai to stay prosecution, rctum of the vci’dict, the Advocate 
General may, if he thinks fit, inform the Court on be- 
half of Her Majesty that he will not further prosecute 
the defendant upon the charge ; and thereupon all pro- 
ceedings on such charge against the defendant shall be 
stayed, and he shall be discharged of and from the same. 
But such discharge shall not amount to an acquittal 
unless the presiding Judge otherwise directs. 

(Act X 1876, S. 146.) 

334. For the exercise of its original criminal 
Time of holding sit- jurisdiction, every High Court shall 

hold sittings on such days and at 
such convenient intervals as the Chief Justice of such 
Court from time to time appoints. 

(Act X, 1876, S. 4.) 
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Place of holding sit* 
tings. 


S. 337. 


335 *, The High Court shall hold its sittings at Ch. XXni. 

the place at which it now holds <, q771,q/. 
them, or at such other place (if ‘ 
any) as the Governor General in Ch. xxiv. 
Council in the case of the High Court at Fort William, 
or the Local Government in the case of the other High 
Courts, may direct. 

But it may, from time to time, in the case of the 
High Court at Fort William with tlie consent of the 
Governor General in Council, and in all other cases 
with the consent of the Loeal Government, hold sit- 
tings at such other places within the local limits of its 
ajjpellate jurisdiction as the High Court appoints. 

Such officer as the Chief Justice directs shall give 
wotin. of notice beforehand in the local 

official Gazette of all sittiugs in- 
tended to be held for the exercise of the original 
criminal jurisdiction of the High Court. 

(Act X 1876, S. 5.) 

336 . The High Court may direct that all Euro- 
piaoe of trial of Euro- pcau British subiccts and persons 

pean British subjeota. 

tion ^ 214, who have been committed for trial by it 
within certain specified districts or during certain 
specified periods of the year, shall be tried at the ordi- 
nary place of sitting of the Court, 

or direct that they shall be tried at a particular 
place named. 

(Act X 1875, S. 27.) 


CHAPTEE XXIV.^ 


General Provisions as to Inquiries and 
Trials. 

337 . In the case of any offence triable exclu- 
sively by the Court of Session or 
Tender of pardon to High Court, the District Magis- 
aooompiioe. ^ Presidency Magistrate, any 

Magistrate of the first class inquiring into the offence, 
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Ch. XXIV. 
S. 337. 


or, with the sanction of the District Magistrate, any 
other Magistrate, may, with the view of obtaining the 
evidence of any person supposed to have heen directly 
or indirectly concerned in, or privy to, the offence under 
inquiry, tender a pai’don to such person on condition of 
his making a full and true disclosure of the whole of 
the circumstances within his knowledge relative to such 
offence, and to every other person concerned, whether 
as princij^al or abettor, in the eommission thereof. 

Eveiy person accepting a tender under this section 
shall he examined as a witness in the case. 

Such person, if not on bail, shall he detained in 
custody until the termination of the trial by the Court 
of Session or High Court, as the case may be. 

Every Magistrate, other than a Presidency Magis- 
trate, who tenders a pardon under this section, shall 
record his reasons for so doing ; and when any Magis- 
trate has made such tender and, examined the person 
to whom it has been made, he shall not try the case 
himself, although the offence which the accused appears 
to have committed may ho triable by such Magistrate. 

(S. 347.) 

No Magistrate of less powers than of the first class can tender 
a pardon except with the sanction of the District Magistrate, (probably 
after a report made of the circumstances of the case) and as a tender 
can only be made in a case triable exclusively by a Court of Session such 
Magistrate would be only one who could commit to that Court, viz , 
a Presidency Magistrate, District Magistrate, Subdivisional Magistrate, 
Magistrate of the first class and any Magistrate specially empowered on 
that behalf by the Local Government. In such a case the sanction of 
the District Magistrate on which the Subordinate Magistrate has pro- 
ceeded should be in writing and appear on the record. 

If any Magistrate not empowered by law on that behalf erroneously 
in good faith {i. e, acting with due care and attention) tenders a pardon 
his proceedings shalPnot be set aside merely on the ground of his not 
being so empowered. S. 629 (y). 

The last portion of S. 337 apparently refers to a case in which a 
charge of an offence triable exclusively by a Court of Session or one 
which on the report of the investigation by the Police appears to be 
regarding such an offence and on this primd facie complexion of the case 
a tender of pardon was made to one of the accused and accepted, but in 
the course of the inquiry the evidence has satisfied the Magistrate that a 
lesser offence triable by him had only been committed : — for instance, a 
charge on a Police report of murder was before a Magistrate who there- 
upon tendered a conditional pardon and examined the person who accepted 
it, but in the course of the inquiry the lesser offence of voluntarily 
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causing grievous hurt or hurt was only established, the evidence under Ch. XXIV. 

conditional'pardon would still be legal evidence, but the Magistrate who 

had taken it would be unable to try the case himself. There would ap- S. 337. 
parently be no objection to his committing to the Court of Session on a 
charge of an offence triable by a Magistrate or the Court of Session. 

The incapacity would also extend to cases of offences triable exclusively 
by a Court of Session which the District Magistrate who had tendered a 
conditional pardon might otherwise be able to try under special powers 
conferred by S. 30. 

A Magistrate is not competent to convert an accused person into 
a witness except when pardon has been lawfully tendered to, and accep- 
ted by him under S. 337. Evidence given by such a person who had 
accepted the offer of pardon in the case of an offence not triable ex- 
clusively by the Court of Session was held not to be relevant as that 
person had not been discharged, acquitted or convicted. Hanmanta 
Madhaji Khadki, I. L. R., 1 Bomb., 610 ; see also Asgur All, I. L. R., 2 
All., 260. . 

It is not illegal to take the evidence of a person who has been sus- 
pected, but discharged by the Magistrate for want of evidence. He 
may, notwithstanding, bo admitted as a witness for the prosecution. 

It is not indispensable that he should have been acquitted. He could 
not have been acquitted, as he was never committed for trial ; and he 
could not be pardoned, as lie would probably reject the offer if made.-— 

Behary Lall Bose, 7 W. R , 44. 

An accomplice shall be a competent witness against an accused per- 
son ; and a conviction is not illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice — S. 133, Act I, 1872 (Evi- 
dence Act). But S. 164 of the same Act runs thus : — 

* The Court may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common course of 
natural events, human conduct and public and private business in their 
relation to the facts of the particular case.’ The following appears as 
an illustration (^>) to this section. ‘ The Court may presume that an 
accomplice is unworthy of credit, unless he is corroborated in material 
particulars.’ 

It has consequently been the universal practice of our Courts to 
require some corroboration, it being considered unsafe to convict on the 
sole evidence of an accomplice. The rule for charging a Jury has been 
thus laid down by the Madras High Court (March 20, 1868). They 
should be told (1) that there is no rule of law prohibiting the convic- 
tion of an offender upon the uncorroborated evince of an accomplice ; 

(2) that as a general rule of practice it is co^Riered unsafe to convict 
on such evidence ; and (3) the Judge should point out such circum- 
stances, if any, in the particular case which afford sufficient reason for 
relying on such evidence. 

The evidence should not be left to a Jury without such directions 
and observations from the Judge as the circumstances of the case may 
require. 

If a Judge in a criminal trial were to tell the Jury that in his 
opinion the evidence was sufficient to justify them in finding the prisoner 
guilty, in a case in which, if the Judge had been trying the case with 
assessors, the High Court would on appeal have reversed his judgment 
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Cb. XXIV. if upon the same evidence be had convicted the prisoner, then no doubt 

the Court ought on appeal to set aside a verdict of guilty found 

S. 337. by the Jury notwithstanding the advice was merely as to the weight of 
evidence. 

So, if a Judge, instead of advising a Jury not to convict upon the 
mere uncorroborated evidence of an accomplice, were to advise them to 
convict upon such evidence, or were to tell them that the uncorroborated 
evidence of an accomplice given under a tender of pardon was admis- 
sible, and that it was for them alone to form their opinion upon it, that 
a conviction provided upon such evidence would be legal, and that such 
evidence without corroboration might be acted upon with as much safety 
as that of any other witness, I think the error in the direction would 
form a good ground of appeal. Elahce Bukhsh, 6 W. R., 80 : (S. C.) 
B. L. R. 8up. Vol. F. B. 459. l?er Peacock, C. J. (Kemp and Phear, 
JJ. concurring). In the case of Sadhu Mundul, 20 W. R., 69 it was 
held that in all cases where an accomplice’s testimony is admitted it 
is incumbent on the Judge to inform the Jury of the results of the law 
bearing on this point as laid down inS. lll< 111. {h) and S. 133, Evidence 
Act as well as in the case of Elahee Bukhsh just quoted. 

It is not sufficient simply to tell a Juiy to consider whether the 
evidence of an accomplice was strongly corroborated as to the prisoners, 
as that would be to ask them to consider a question which, it is certain, 
no native Jury in the mofussil would understand. It is the duty of 
the Judge to go through the hi.story of the crime as related by the 
accomplice, to point out any independent evidence proving facts show- 
ing that the prisoners were, or must have been, present at or cognizant 
of, the murder. If such facts are proved, they would corroborate the 
story of the accomplice. But it would not be enough that the evidence 
should disclose a state of facts consistent with the possibility of the 
truth of the accomplice’s story. If the state of facts proved is equally 
consistent with^ and capable of receiving, a reasonable and natural expla- 
nation on the hypothesis of the prisoner’s innocence, those facts ^ stands 
ing alone, would he no evidence of the truth, of the accomplice’s story. — 
Karoo and others, 6 W. R., 44 ; see also Bykunto Nath Banerjea, 10 
W. R., 17. 

The Jury, in cases tried by Jury, or the Court, in cases tried with 
the aid of Assessors, may no doubt presume that an accomplice is 
unworthy of credit unless corroborated (S. 114 111. 6) but before acting 
on that presumption the Jury or Court is required by S. 114 and the 
sequel to the Illustrations to take into consideration certain facts with 
the view to ascertain t^probability of the story told, and the rule is 
thus brought to coincicl^rith the rule observed in England that though 
the tainted evidence of an accomplice should be carefully scanned and 
received with caution and may be treated as unworthy of credit, yet, if 
the Jury in the one case, or the Court in the other, credits the evidence, 
the conviction is not illegal. In re Ramasami Padayachi, I. L. R., 1 
Mad., 394. 

As regards the amount of corroboration required to support the 
evidence of approvers, Norman, J., remarked : — “ It is sufficient if the 
evidence is confirmatory of some of the leading circumstances of the 
story of the approvers as against the particular prisoner, so that the 
Court may bo able to presume that they have told the truth as to the 



CORBOBOBATION OF APPROVER’S EVIDENCE. 


327 


rest. The true rule on the subject of the corroboration of the evidence Ch. XXIV. 

of approver probably is, that if the Court is satisfied that the witness 

is speaking the truth in some material part of his testimony, in which S. 338. 
it is seen that he is confirmed by unimpeachable evidence, there may be 
just ground for believing that he also speaks truth in other parts as to 
which there may bo no confirmation.” — Kalachand Dass, 11 W. R., 21. 

There should be corroboration such as adds to the approver’s evidence 
against the particular prisoner, and this is not complied with when there 
is no evidence apart from that of the accomplice which identifies the 
prisoner with the commission of the ofEence with which he is charged ; 
nothing which distinctly goes to prove that he was in any wa_y connected 
with the commission of the principal offences. Facts which do not show 
the connection of the prisoner with the commission of the offence with 
which he is charged are no corroboration in the sense in which the word 
is used in such cases, although they may tend to show that certain por- 
tions of what the accomplice says are true. Nowab Jan, 8 W. R., 19 
(see p. 25) per Macpherson, J. 

So in the case of Baikoontonath Banerjea, 3 B. L. R., 3, F. B. IboU 
notcy it was laid down that before the evidence of an accomplice can 
be safely depended upon, so far as it affects the prisoner it ought to* be 
corroborated — that is, that other evidence from sources independent of 
the approver, should be forthcoming relative to facts which implicate the 
prisoner in the same way as the story of the approver does. See also 
Mohesh Biswas, 19 W. R., 16. 

S. 30 of the Evidence Act enables a Court to take into considera- 
tion a confession made by an accused person affecting himself and 
another person jointly tried with him for the same offence as against 
the other person as well as against himself. See note to S. 30, Evidence 
Act, Appendix. Such a confession is, however, no proper legal corrobora- 
tion of the evidence of an accomplice. Malapa bin Kapana and others, 

11 Bomb., 196 ; Jaffer Ali, 19 W. R., 57, &c. &c. 

338 . At any time after commitment, but before 
Vow0p to diroot tondor judgment IS passecl, the Court to 
of pardon. which the commitment is made 

may, with the view of obtaining on the trial the evi- 
dence of any person supposed to have been directly or 
indirectly concerned in, or privy ta any such offence, 
tender, or order the committing Jaagistrate or the 
District Magistrate to tender, a pardon on the same 
condition to such person. 

(S. 348.) 

If any Magistrate not being empowered by law in that behalf 
erroneously in good faith tenders a pardon under S. 338 his proceed- 
ing shall not be set aside merely on the ground of his not being so 
empowered. S. 529 (y). 
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Ch. XXIV. 339 . Where a pardon has been tendered under 
Ss commitment of pereon section 337 or section 338, and 

• to whom pardon has been any person who has accepted such 

tendered. tender has, either by wilfully con- 

cealing anything essential or by giving false evidence, 
not complied with the condition on which the tender 
was made, he may be tried for the offence in respect of 
which the pardon was so tendered, or for any other 
oilcnce of wliich he appears to have been guilty in 
connection with the same matter. 

The statement made by a person who has accepted 
a tender of pardon may be given in evidence against 
him when the pardon has been withdrawn under this 
section. 

No prosecution for the offence of giving false 
evidence in respect of such statement shall be entertain- 
ed without the sanction of the High Court. 

(S. 349.) 

The law is silent regarding the Court by whose order the person 
wbo has not complied with the conditions of the pardon may be tried, 
as well as regarding the time at which such order may be made. The 
corresponding section (S. 3419) of the Code of 1872 declared that such 
order could be passed by “ the Magistrate before the trial, or the Court 
of Session before judgment had been passed or the High Court as a Court 
of Reference or Revison.” Subsequent enquiries, or an accident might 
no doubt show that the evidence of an approver on which the conviction 
of an alleged accomplice might have mainly depended was altogether 
false with respect to the particular person and his pardon might then be 
reasonably withdrawn, his trial being ordered, but an injudicious use of 
such a power on the part of a Magistrate might lead to serious con- 
sequences. 

340 . Every person accused before any Criminal 
Bight of accused to be Court may of right be defended 
defended. by a pleader. 

186, paras. 1 and 2.) 

“ Pleader” with reference to any proceeding in any Court means a 
Pleader authorized by any law for the time being in force (Act XVI 1 1, 
1879) to practise in such Court and includes (1) an advocate, a vakil 
and an attorney of the High Court so authorized, and (2) any mukhtar 
or other person appointed with the permission of the Court to act in 
such proceeding. S. 4 (n). 

The Court Fees’ Act (VII of 1870), Sch. II, Art. 10, requires that 
every mukhtarnama or vakalutnama, when presented for the conduct 
of any one case to any Criminal Court other than a High Court, or to 
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a Magistrate, shall bear a stamp fee of eight annas, and if presented to Ch. XKIV. 
the Higii Court, two rupees. The terms of S. 340 do not warrant any — 
general rule for the exclusion of mukhtars in all cases, but only allow a S. 341. 
discretion in each case as it arises. Magistrates are expected not to 
deprive parties of legal aid, which they can obtain at a moderate cost 
by the indiscriminate exclusion of persons who are invested by law with 
a distinct professional Uatm in criminal trials. — Cal. 11. Cal. Cir., 13, 

May 29, 1870. 

The Madras High Court has held that when an advocate or at- 
torney of the High Court or authorised pleader (including a moon- 
sifE’s pleader) appears in defence of an accused person under S 340, no 
vakalutnama is necessary.— 7 Mad xl, App.^ Pro. Nov. 23, 1874, 

Weir, 172 : Pro. Murch 28, 1879 ; Weir 174. 

With the permission of the presiding Judge, any advocate or 
pleader may address the Court in English, wlicn any one of the pleaders 
on the opposite side is acquainted witli that language, or whenever tho 
senior of such pleader consents. — Cal. H Ct. Cir. 4, March 15, 1869 ; 

2 B. L It , 0, Rules^ &c . ; 4 All. Mis. 1, Cir. 1, 1868. 

The practice of admitting private vakils to defend parties in 
Criminal Courts is not illegal, but it is within the discretion of tho 
Magistrate to hoar such agents or not. — Mad. H. Ct. Pro. Nov. 4, 1871 ; 

7 Mad. xxxvii, App. 

No party has tho right to be heard cither personally or by pleader 
before any Court when exercising its powers of revision : provided that 
the Court may, if it thinks lit, when exercising such powers, hear any 
party either personally or by pleader. S. 410. 

S. 495 provides for the conduct of a prosecution by empower- 
ing any Magistrate inquiring into, or trying any case to permit any 
person other than an ollicer of Police below tlu rank of Police Inspector 
to conduct tho prosecution: but no person other tlian the Advocate 
General, Standing Counsel, Government Solicitor, Public Prosecutor, or 
other officer generally or specially empowered by the Local Govern- 
ment in this behalf shall be entitled to do so without permission. Any 
person conducting the prosecution may do so personally or by a pleader. 

341 . If the accused, though not insane, cannot 
Froo6<iur6 wiioro .c* hc made to undci stand the j}i*o* 
cused does not under, cecdiiigs, tlic Ooui‘t may proceed 
stand proceedings. witli tlic inquhy 01 * trial ; and, in 

the case of a Court other than a High Court, if sucli 
inquiry results in a commitment, or if such trial results 
in a conviction, tho proceedings sliall bo forwarded to 
the High Court with a report of the circumstances of 
the case, and tho High Court shall pass there on such 
order as it thinks fit. 

(S. 186, para. 3.) 
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Ch. XXIV. When the accused person is froni unsoundneas of mind incapable 

of understanding the proceedings, the Court if that of Magistrate should 

Ss. 34*1, 342. proceed under S. 464, and if a Court of Session or High Court under 
S. 465. 

Tlie following judgments have been delivered on S. 341 : — 

“ The {iccused is, as tlie Deputy Magistrate states, both deaf and 
dumb, and ‘ is unable to understand the proceedings in the case.’ The 
Magistrate, however, says that he is satisfied from the man’s demeanour 
and action that ho did understand what he was charged with, viz , 
house-breaking, and that he, being a very old offender in this particular, 
ought to have been dealt with under S. 75, Penal Code, and have been 
committed to the Sessions. 

“ I presume that the Magistrate’s finding, as to the accused’s being 
able to understand the nature of the proceedings brought against him, 
must be taken as conclusive, the Deputy Magistrate’s statement not- 
withstanding, and that S. 341, Code of Criminal Procedure, will not 
apply. 

If that be so, the matter would come under the provisions of 
S. 34^^, Code of Criminal Procedure, for the accused is stated by the 
Magistrate to have been no less than seven times previously convicted 
of an offence under Chapter XVIl, Penal Code, punishable with three 
years’ rigorous im])risonment, and he should ordinarily luive been com- 
mitted to the Sessions, there being no (juestion as to the extent of the 
]!ilagisti*ate’s powers under S. 34 of the Code. 

“ Under S, 43P, Code of Criminal Procedure, this Court can act 
as a Court of Revision and under this section it a])pears to me that the 
order of the Deput}^ Magistrate convicting the accused should bo 
quashed, and the Deputy Magistrate be directed to commit the prisoner 
for trial to the Sessions Court.” — Dobree HaUvaree, Cal. H. Ct., Feb. 
20, 1S73. 

In the case of Bowka ITari (22 W. II., 35) several persons were 
tried and convicted by the Court of Session for committing house- 
breaking, one of whom alone was deaf and dumb and unable to under- 
stand the proceedings or to plead to the charge. The High Court held 
that on the facts established by the evidence, there could bo no doubt 
that this man was guilty of the offence charged, but the case was re- 
turned to the jMagistrate to obtaiiJ some means of communicating with 
the deaf and d\imb prisoner through his relations or associates for the 
purpose of conveying notice to him that he was given a further oppor- 
tunity of being licard in the matter. . The termination of this case is 
re])Orted in 22 W, K., 72, when tlie prisoner was convicted and sentenced. 

See also the case of Nodar Chand Kamte, 22 W. R., 35, in which 
the High Court directed the accused, a deaf and dumb person to be 
admonished and discharged as not being a person to whom penal dis- 
cipline could bo properly applied. 

342. For the pui*poso of onahling the accused to 
Power to examine the ao cxplaiii any cii’cumstanccs appcar- 
ing in the evidence against him, 
the Court may, at any stage of any inquiry or trials 
without previously warning the aecused, put such' ques- 
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tions to him as the Court considers necessary, and shall, Ch. 
for the purpose aforesaid, question him generally on the g 
case after the witnesses for the prosecution have been 
examined, and before he is called on for his defence. 

The accused shall not render himself liable to 
punishment by refusing to ansAver such questions, or by 
giving false answers to them ; but the Court and the 
jury (if any) may draw such inference from such re- 
fusal or answers as it thinks just. 

The answers given by tlie accused may be taken 
into consideration in such inquiry or trial, and put in 
evidence for or against liim in any other inquiry into, 
or trial for, any otlier otfenco Avhich such answers may 
tend to show he has committc'd. 

No oath shall be administered to the accused. 

(Ss. 193, 250, 312, 313, 315.) 

The examination of the accused is for the purpose of enabling the 
accused to explain any circumstances appearing in evidence against 
him, (Hoseiii liuksh, 6 Cal L. It. 521), and would consequently 
not ho a geiieral examination on whatever might suggest itself to 
the Court as under the Code of 1872, An examination during the 
course of an inquiry or trial is optional with the Court as may 
be considered necessary, hut at the close of the evidence for the 
prosecution and before his defence is taken, the Court ahall for 
the same purpose, question tlie accused generally on the case on points 
on which it requires some ex])lanatioii from liim. The examination 
should be recorded according to S. 3G1 unle.ss it is taken by a 
High Court established by lioyal Charter, or the Chief Court, Punjab 
or in a summary trial. 

The following observations of the Calcutta High Court {j>€r Kemp 
and E. Jackson, JJ.) in the case of Krishto Dlioba (11 VV. U., 1(3) 
deserve especial attention in connection with S. 312, and are altogether 
in accordance with the Circular of the same Court, whicli follows : 

“ 1 luive for some time felt from examination of criminal trials, 
that many Magistrates are too hasty in making commitments, or rather 
that they do not make the thorough inquiry which, I think, they ought 
to make previous to commitment. In a case of murder more especially, 
there can be no doubt that it is the duty of the Magistrate to sift every 
fact bearing on the ease, in order to ascertain whether the accused is 
guilty or innocent, and to examine the accused on the facts which bear 
against him. One of the points of the evidence in this case which led 
to presumption of the accused’s guilt, was, that he had been absent 
about the time the murder was committed. His statement as to 
where he was at that time should have been recorded, and should 
also have been thoroughly enquired into. It is not sutlicieut to say that 
the accused might bring witnesses to prove his innocence at the trial. 

It is possible the accused may not know the names of the witnesses ; 
and if the witnesses can give evidence in his favor to exculpate him, ho 
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Ch. XXIV. should not bo cominittod. A long time elapses before a trial at the 

Sessions comes on, and witnesses cannot then give as cldhr evidence^ 

S. 342. more especially as to time and duty, as when the facts have only lately 
occurred. 1 tliink every iiujiiiry should have been made previous to 
commitment, to ascertain not only whether there was presumption of 
the guilt of the accused, but also whether ho was innocent. It is the 
duty of the Police and the Magistrate not to bring the parties suspect- 
ed of being guilty to trial, but also to ascertain whether the suspected 
can clear themselves from the crime of which they are accused. There 
is a clause in the Procedure Code which empowers Magistrates to com- 
mit without inquiry into the defence of the accused. I believe the 
discretion given by this clause is much abused. It may be applied in 
certain cases, but in serious charges of murder, when the life of tlio 
accused is at stake, I think this clause should not bo acted upon, 
because no certainty of the accused’s guilt can arise until his defence is 
negatived, and prooi! that his defence is false is frecpiently very strong 
evidence in favor of the prosecution. If the result of the iiKjuiry into 
the defence leaves the matter in doubt, it is duty of the Magistrate 
to commit and leave the Sessions Court to decide which is the true 
story.” 

The following arc the terms of a Circular, 13, 18GI, issued by the 
Calcutta High Court to the Magistrates subordinate to it : 

** Although the Code of Criminal Procedure does not make it impe^ 
rafive-on a Magistrate to examine an accused person at any stage of the 
inquiry, before committing liim to stand his trial at the Court of Session, 
the Court think it necessary to impress upon all Magistrates the expe- 
diency of the general adoption of this course at some stage or other of 
the inquiry. In those few and exceptional cases in which the guilt of 
an accused may be beyond reasonable doubt, the practice in force may 
be permitted without risk ; but inasmuch as it is discretionary with a 
IMagistrate to discharge or to commit an accused person, according as 
he finds that the evidence is, in liis opinion, suflicient for his conviction 
by the Court of Session or otherwise, it is obvious that tlie truth of any 
ordinary case will be be.st elicited, and obscure points will be cleared 
away, by any explanation that an accused may wish to give, when, after 
hearing all the evhhmce agaiirst him, or at any other time in the dis- 
cretion of the Magi.strate, he may be subjected to an examination 
before the Magistrate on jioints retpiiring elucidation, it being clearly 
explained to the accused that it is at his option to answer such ques- 
tions or not. Th(i Court, however, desire to explain that, in issuing 
these directions, they in no way sanction any proceedings of an in- 
quisitorial nature.” 

It is entirely dhscretional with the Magistrate whether ho should^ 
examine an accused 2)crson, and it is very undesirable that he should do 
so when he is satisfied that the evidence for the ^prosecution does not 
disclose aiij^ proper subject of criminal charge against him. — ShamaSuii- 
kar Biswas and another, I B. L Jt , IG, Shott Notes ; (S. C.) 10 W. U., 25. 

So also the Madras High Court, in the case of Virabudra Gaud 
(1 Mad., 199), remarked, that the discretion given by law for ques- 
tioning a jjrisoncr has not been allowed for the purpose of driving him 
to make statements criminatory of Iiimself. It can only bo propei ly used 
for ascertaining from a prisoner how ho may be able to meet facts in 
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evidence appearing against him, so that these facts should not stand Ch. XXIV. 

against hinr# unexplained. Questions must not, therefore, be put to the 

prisoner in the middle of the case for the prosecution, so as to supple- S. 343. 
nient it when it is defective. — Diaz, 3 Bomb., 61, Crown Cases^ See 
also Chineebash Ohose, I Cal. L. H , 436. 

It is not the object of the law to force an accused to convict him- 
self by making some criminatory admissions after a series of searching 
questions in a case in examination ; Hosein Bukhsh, 6 Cal. L. 11., 521 ; 
nor to cross-examine him with the apparent object of convicting him 
out of his own mouth of false statements, and so make 1dm prejudice 
himself in respect of the matter with which he is charged. Behari Lall 
Bose, 6 Cal. L K., 431. 

The Calcutta High Court (Cir. 19, Sept 17, 186 1<) has ordered that 
the examination of an accu.sed shall contain his or her name, that of his 
or her father, and if a married woman, that of her husband, the religion, 
caste, profession, and age of the accused person and the village or per- 
gunna in which he or she resides. Also Bomb. H. Ct., Dec. 27, 1872, 

Oaz., 1873, p. 20. 

The examination should not be recorded until a complaint has been 
made. A criminal trial cannot properly be commenced by such exami- 
nation (Cal. H. Ct., 627, 1863), but an admission of crime, fairly made, 
and after due warning, is not inadmissible, because at the time it was 
made no formal accusation had been made against the i)arty making it. — 
liamchurn Chamar and others, 4 W. R., 10. 

The Court may presume that if a man refuses to answer a question 
which he is not compelled to answer by law, the answer, if given, would 
be unfavourable to him. Evidence Act (I of 1872) S. 114, 111. (h). 

When more persons than one are being tried jointly for the same 
offence and a confession made by one of such persons affecting himself 
and some other of such persons is proved, the Court may take into 
consideration such confession as against such other person as well as 
against the person who makes it. IS. 30, Evidence Act, (I, 1872). The 
rulings on this .section are collected in a note to it in the Appendix, the 
8ub.stanco being that a confession made by one person can be used 
against another person only when it is sufheient of itself to criminate 
the person making it of the olfoiice of which they are jointly tried. 

In a case regarding an offoiice triable exclusively by the Court of 
Session certain Magistrates, during the inquiry, and, at any time after 
commitment but before judgment is pronounced, the Court to which 
commitment is made, may tender a conditional 2 >ardon to any one suj)- 
posed to have been directly or indirectly concerned in any such offence. 

Ss. 337, 338. 


343 . Except as provided in sections 337 and 338, 
no influence, by moans of any pro- 
fisc threat or otherwise, shaU 
ho used to an accused person to 
induce him to disclose or withhold any matter within 
his knowledge. 

(S. 3M.) 
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S. 344. 


With tliis section, Ss. 24, 28, and 29 of tho Evidence Act, (I of 
1872) should be read. * 

A confession made by an accused person is irrelevant Jn a criminal 
proceeding, if the making of the confession appears to the Court to 
have been caused by an inducement, threat, or promise, having refer- 
ence to tho charge against tlie accused person, proceeding from a person 
in autliority, and sullicient in the opinion of the Court to give the accused 
Iverson grounds, which would appear to liim reasonable, for supposing 
that by making it be would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him. S. 24. 

If such confession is made after the impression caused by any such 
inducement, threat, or promise lias, in the oimiioii of the Court, been 
fully removed, it is relevant. S. 2S. 

If such a confession is otherwise relevant, it docs not become irrcle- 
vant merel}' because it was made under a promise of secrecy, or in 
consequence of a deception practised on the accused person for the 
purpose of obtaining it, or when he was drank, or because it was made 
in answer to questions which he need not have answeivd, whatever 
may have been the form of those questions, or because he was not 
warned that he was not bound to make such confession and that evidence 
of it might be given against him. S. 29. 

344 . If, fi’oin llio a1)soncc of a witness or any 
otluM’ reasonal)lc cause, it l)ocom(;s 
" n(‘cessary or advisable to postpone 
tin; eomnicnoonieiit ol, or adjourn, 
any inquiry or trial, the Court may, hy ordc'r in Avritin*', 
stating the reasons therefor, from time to time postpone 
or adjourn the same on such terms as it thinks lit, for 
„ ^ such time as it considers reason- 

Bemand. i i i i j 

able, and may by a warrant re- 
mand the accused if in custody : 

Provided that no Magistrate shall remand an 
accused person to custody under this section for a term 
exceeding fifteen days at a time. 

Eveiy order nuide under this section hy a Court 
other than a High Court shall he in writing signed hy 
the presiding J udge or Magistrate. 


Explanation. — If sufficient evidence has been 
obtained to raise a suspicion that 
^^asonabie cause for re. the accuscd may havc Committed 

an otfcncc, and it appears likely 
that further evidence may he obtained by a remand, this 
is a reasonable cause for a remand. 

(S. 194, para. 1, Expl. ; S. 208, para. 1 ; Ss. 219, 264.) 

It is not competent to a Magistrate to remand an accused against 
whom no evidence has been recorded, — Zuhuruddeen Hossoiu, 25 W. li., y. 
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An order for remand should be passed in the presence of the accused Ch. XXIV. 
persons. — Mad. H. Ct. Pro., June 10, 1867. Weir, 178. 

There is nothing illegal in a verbal order passed by a Magistrate S. 34i4i. 
directing the accused person to appear on the day to which the trial may 
have been adjourned. A conviction under S. 17-^, Penal Code, for non- 
attendance on such verbal order was affirmed. — 5 Mad., xv., App., Pro., 

Jan. 18, 1870. 

An accused person may be bound over to appear daily before a 
Magistrate until the close of the trial. No notice is necessary before 
proceeding to enforce the penalty of the recognizance. — 6 Mad., xxxviii, 

App,, Pro. Nov. 17, 1871. 

Whenever, from any cause, a Magi.strate is unable to complete an 
inquiry himself, any other Magistrate having jurisdiction may complete 
the case, and proceed as if he had recorded all the evidence himself. — 

S. 350. 

When the proceedings have been completed against an accused 
person, the decision of the case or his commitment to the Court of 
Session should not be deferred, merely because the jDrincipal offenders 
have not been apprehended. — 3 W. R., 21, 0. L. 

The observations of the Calcutta High Court (pet* Couch, C. J., 

Ainslio, J., concurring) in the ca.se of IMathoora Nath Chuedeerbutty 
(17 W. K., 55 ; 9 D. L. 11., 351) are very important in connection with 
this section — 

If there is not a proper cauiso — a cau.se such as is described in 
S. 311— a Magistrate has not j)Ovver to adourn an inquiry. It is not 
lawful for him to do it. A Magistrate is not at liberty arbitrarily or 
for any reason which he may think sufficient to adjourn the inquiry. 

It is only to be in the cases mentioned, and although an improper 
adjournment of the inquiry by a Magistrate on a ground which could 
not bo said to show that it was eitlier necessary or advisable to do so, 
might scarcely be said to be an error in the discretion upon a point of 
law or to involve any question of law, and vS 401 of tlic Code of Criminal ^ 
Procedure of ISGl, might possibly not enable the TTigli Court to interfere, 
we have by S. 15 of tlie Act, under which this Court is established, 
a power of superior evidence which enables us to deal with such a case. 

Tliere was not the absence of a witness or other reasonable cau.se which 
made it necessary or advisable to adjourn the inquiry. The witness, 
whose absence appears to have been given as a reason for the adjourn- 
ment, was the Inspector who made the report. Assuming that if called 
he would have deposed to the facts stated in that report, it appears that 
all that he would have proved would have been tliat the will was pro- 
duced to him and was afterwards returned, and that evidence being 
taken there really would have been no evidence to justify the detention 
of the parties upon a charge of forgery of the will. It would really 
have been just the same as if there had been no evidence whatever 
against them. The case appears to have been postponed in a manner 
which could hardly be justified. There was not any evidence taken 
which could be made the foundation of a charge, and the Magistrate 
appears to have been influenced in the course which he took by the 
expectation that after some time and by dint of inquiry some evidence 
might be obtained. But a IMagistrato is not justified in keeping parties 
under recognizances in the way he did on this occasion.” 
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Ch. XXIV. WJiore three witnesses for the defence were summoned, and one 

only appeared, the other two being reported absent from their homes, 

S. 345. and the case was therefore decided, the conviction was set aside, and the 
Magistrate was directed to re-bear the case after giving to the accused 
person a reasonable time to obtain the attendance of the absent wit- 
nesses. — 5 Mad. xxvii App. ; Pro. July 5, 1870. 

In any case in which a commission has been issued for the examin- 
ation of any witness, the inquiry, trial, or other ])roceeding may be ad- 
journed for a specified time reasonably sufficient for the execution and 
return of the commission. S. 508. In some cases it may so happen that 
an adjournment of more than the fifteen days allowed in S. 344 may bo 
necessary. 


345 . Tlic oircnces ptinisliablo under the sections 
„ of the Indian Penal Code described 

Compounding offences. • j t j i «• j i 

in the first two columns ot the 
Tahlo next following may he compounded by the per- 
sons mentioned in the third column of that Table : — 


Offence. 


Sections of 
Indian Penal 
Code appli- 
cable. 


Person by whom 
offence may be 
compounded. 


Uttering words, &c., with deliber- 
ate intent to wound the religious 
feelings of any ^lerson 

Causing hurt 

Wrongfiilly restraining or confin- 
ing any iiersoii 

Assault or use of criminal force ... 


Unlawful compulsory labour 

Mischief, when the loss or damage 
caused is loss or damage to a pri- 
vate person 


Criminal trespass 
House-trespass .. 


The person whoso 
religious feelir.gs 
are intended to be 


298 

wounded. 

323, 334 

The person to whom 
the hurt is caused. 

341, 342 

The person restrain- 
ed or confined. 

352, 355, 
3c>8 

The person assaulted 
or to whom crimi- 
nal force is used. 

374 

The person compel- 
led to labour. 

426, 427 

The person to whom 
the loss or dam- 
age is caused. 

4471 
448 1 

The person in posses- 
sion of the pro- 
perty trespassed 
upon. 



OFFENCES WHICH MAY BE COMPOUNDED. 


• 

Offence. 

Sections of 
Indian Penal 
Code appli- 
cable. 

Criminal Breach of Contract of 
service 

4.90, 491, 
492 

Adultery . 

497 

Enticing or taking away or detain- 
ing with a criminal intent 
married woman 

498 

Defamation . 

600“^ 

Printing or engraving matter know- 
ing it to be defamatory 

501 

h 

502 J 

Sale of printed or engraved sub- 
stance containing defamatory 
matter, knowing it to contain 
such matter 

Insult intended to provoke a breach 
of the peace 

504 

Criminal intimidation, except when 
the offence is punishable with 
imprisonment for seven years ... 

506 


Person by whom of- 
fence may be com- 
pounded. 


The person with 
whom the offen- 
der Las contract- 
ed. 


The husband of the 
woman. 


The person defamed. 


The person insulted. 


The person intimi- 
dated. 


Oh. 


S. 


The oli'cnce oP voluntarily causing hurt, voluntarily 
causing grievous hui’t, causing hurt by an act which 
endangers life, or causing grievous hurt by an act 
which endangers life, punishable under section 324, 
section 335, section 337, or section 338 of the Indian 
Penal Code, may, with the permission of the Court 
before which any prosecution for such offence is pend- 
ing, be compounded by the person to whom the hurt 
has been caused. 

Wlien any offence is compoundablo under this 
section, the abetment of such offence or an attempt to 
commit such offence (when such attempt is itself an 
offence) may be compounded in like manner. 

43 


337 

XXIV. 

845. 
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Cl». XXIV. 'When the jiorson who would otherwise be compe- 

tent to compound an offence under this section is a 

B. 316. jjiinor, an idiot or a lunatic, any person competent to 
contract on his behalf may compound such offence. 

The composition of an offence under this section 
shall have tlic effect of an acquittal of the accused. 

No offence not mentioned in this section shall be 
compounded. 

(S. 188.) 


In a summons case if the complainant, at any time before the final 
order is passed, satisfies the Magistrate that there are sufficient grounda 
for permitting him to withdraw his complaint, tlie Magistrate may per- 
mit him to withdraw the same, and shall thereupon acquit the accused. 
S. 2 IS. 

S. 211, Penal Code, declares that whoever gives or causes or offers 
to agree to give or cause any gratification to any person or to restore or 
cause the restoration of any property to any person in consideration of 
that person’s concealing an offence or of his sc»*eening any person from 
legal punishment for any offence or of his not proceeding against any 
person for the purpose of bringing him to legal punishment shall bo 
liablo to certain degrees of punishment according to the offence and S. 
213 has made punishable in the same way the accepting or attempting 
to obtain or agreeing to accept any gratification for himself or any 
other person or any restitution of property to himself or any other 
person in consideration of the object above specified concealed &c., but 
Act YIII of 1882, S. 6, has added an Exception that the provisions of 
Ss. 213, 214 do not extend to any case in which the offence may be 
lawfully compounded. 


346 . If, in the course of an inquiry or a trial be- 
proc€diir© of Frovinci&i foro a ^la^istratc lu auy district 
Magistrate in cases which Outsulc tllC PrCsi(loncy-toWnS, tho 
he cannot dispose of. cvidencc appears to him to warrant 

a presumption that the case is one which should be 
tried or committed for trial by some other Magistrate 
in such district, he shall stay proceedings and submit 
the case, with a brief report explaining its nature, to 
any Magistrate to whom he is subordinate, or to such 
other Magistrate, having jurisdiction, as the District 
Magistrate directs. 

The Magistrate to whom the case is submitted 
may, if so empowered, either try the case liimself, or 
refer it to any Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial. 

(S. 46, paras. 1, 2.) 
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This would be necessary i£ in the course of proceedings before a Cb. XXIV. 

Magistrate not of the first class a Justice of the Peace and an European 

British, it should transpire that tho accused was an European British S. 317. 
subject, when the proceedings should be stayed and the case submitted 
with a brief report explaining its nature to a Magistrate competent to 
deal with it. Compare S. 445. So also when the offence committed is 
apparently one which the particular Magistrate is not competent to try ; 
or one in which it appears he is in some way personally interested (S. 

555) or which he is declared to be otherwise incompetent to deal with. 

Ss. 482, 487. 

347 . If in any inquiry before a Magistrate, or in 
„ ^ ^ X. any trial before a Magistrate before 

commencement of inquiry Signing judgment, it appears to him 

or triri Magistrate finds ggy gtagC of the proceedings 

case should be committed- j ^ Fj 

that the case is one which ought 
to be tried by the Court of Session or Uigb Court, and 
if he is empowered to commit for trial, he shall stop 
further proceedings and commit the accused under the 
provisions hereinbefore contained. 

If such Magistrate is not empowered to commit for 
trial, he shall proceed under section 346. 

(S. 46, para. 3 ; Ss. 221, 436, para. 3.) 

“Before signing judgment.” The judgment shall be dated and 
signed by the presiding oflicer of the Court at the time of pronouncing 
it in open Court at the conclusion of the trial cither immediately or 
at some subsequent time of wliich due notice shall be given to the 
parties or their pleader. Ss. 3(57, 3GG. 

If tho subordinate Magistrate be empowered to make commitments 
to the Court of Ses.sion, and the offence be triable by tlie Magistrate of 
the District or the Court of Session, he should refer the case to the 
Magistrate of the District rather than hold a preliminary inquiry, and 
commit it to the Court of Session, since this latter procedure, though 
strictly legal, should, as much as possible, be avoided, as it tends 
Unnecessarily to occupy the more valuable time of the Sessions Judge. — 

2 W. li , 19 C. L. 

In cases triable by a Magistrate or by the Court of Session, the 
accused person should be committed for trial only when the Magistrate 
finds, from aggravating circumstances, that a higher punishment is 
required than he can award. — Cal. H. Ct., Cir. 5, 18G5. 

Where death appears to have resulted from injuries inflicted by tho 
party accused, a Magistrate ought to be very careful and not take it 
on himself to absolve the accused of the graver charge of culpablo 
homicide or murder, and convict only of hurt or grievous hurt, unless 
it is quite clear there is no suflicient evidence to warrant a commitment 
to the Sessions Court on such charge. — Cal. H. Ct.,Cir. 9, Sept. 6, 1869. 

When several persons are charged with offences of various degrees, 
arising out of one act or transaction, all implicated therein, against 
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Ch. XXIV. whom sufficient evidence is forthcoming, should be committed to the 

Court of Session, if an offence beyond tl»e cognizance of a IVLagistrate, 

S. 348, or one, which, in the opinion of the Magistrate having jurisdiction in 
the case, ought to bo tried by a Court of Session, be chargeable against 
any of the accused. — Agra Sud. Ct., Cir. C4, 1862 ; also Cal. H. Ct. 
Cir., May 19, 1802. 

Where the evidence showed that an offence beyond the jurisdiction 
of the Magistrate had been committed, the Calcutta High Court set 
a^de the conviction for a lesser offence, remarking that Magistrates are 
not at liberty to pass over material parts of the evidence in cases before 
them, and so to witiidraw cases from the cognizance of the pro^^or 
tribunal. — Ramtahal Singh, 5 W. 11., 65. 

348 . Whoever, havinj^ heen convicted of an 
„ . , , offence T)nnislial)le under 

Trial of persona provi- v rx m 4 - V \7 T T 

ously convicted of offences -A_ll OF V^lltlptOF A-V-L-L 

against coinage, stamp- Induiii Pciial Codo witli imprison- 

law or property. ... , ^ 

nient tor a term ot three years or 
upAvards, is again accused of any olTcnco punishable 
under cither of those chapters with imprisonment for a 
term of three years or u]) wards shall ordinarily, if the 
Magistrate lic'foro wlioni ho is accused considers him an 
habitual offender, be committed to the Court of Session 
or High Court, as tlm case may he ; or, in districts in 
which the District Magistrate lias heen invested with 
poAvers under section 30, jilacod on his trial before such 
Magistrate. 

(S. 315.) 

Chapter XII of the Indian Penal Code refers to offences relating 
to coins and Government Stanij)s, and Cliapior XVII to offences again.st 
property. It should be noted that the offender need not have boon 
punished with imprisonment for tliree 3"efirs and upwards, but tli6 
offence for wliich lie was convicted must have been so punishable. 

b. 75, Penal Code, provides that an enhanced seiitenco may ba 
passed on a second conviction as above specified, but the offender should 
not be committed for trial unless the Magistrate considers him to be 
an habitual offender. Much neees.sarily dojiends uj^on the nature of 
the previous conviction or convictions as well as of the offence tlien 
before the Magistrate, and also the interval between the date of the 
expiry of the hist .sentence and the commission of that offence. 

If it is intended to prove the previous convictions for the purpose 
of affecting the punishment whicli the Court is competent to award, the 
fact, date and place of the previous conviction shall be stated in the 
charge. If .such statement be omitted, the Court may add it at any 
time before sentence is passed, S. 221, last para. Ss. 310 provides a 
special procedure for the trial of such charges in the High Court or 
oui t of Ses.'sion and S. 511 provides a special means ot proving a 
previous conviction. • 


Chapter 
of the 
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Alfchou^li tho accused may have been con victed several times of the 
offences specified in S. 348, as the Magistrate who tried and convicted 
bad some jurisdiction to decide tlie case, the Bombay High Court 
refused to order a new trial, for it could not say that the Magistrate had 
no jurisdiction. — Annaji Krishna, April 21, 1873. Unless the previous 
convictions bo specified in the charge as required by S. 221, they 
cannot be used for the purpose of enhancing the sentence — Ibid; 
llajeoomar Bose, 12 W. li., 41 ; see also Eshan Cliunder Dey, 21 
W. R., 40, in which the case was re-opened, and the Sessions Judge 
was directed to take evidence and record the verdict of tno jury on 
such a charge. 


349. Whenever a Magistrate of the seeond or 
„ ^ • third class, having iurisdiction, is 

Procedure when Magis- - • • cj. i . 

trato cannot pass sentence Ol OpilllOTl Ritor tllC BVl- 

Bufflciently severe. (IcnCO foi’ thc prOSOCUtion and tllO 

accused that the accuscid is guilty, and that he ought to 
receive a punisliineiit dilfcient in hind from, or more 
severe than, that which such Magistrate is empowei’ed 
to inflict, or that ho ought to be required to execute a 
bond under section 100, he may I’ccord the o])inion and 
submit his proceedings, and forward the accused, to tho 
District Magistrate or Sub-divisional Magistrate to 
whom hQj.s subordinate. 


h^s 

Tlu^RVIagistratx; to whom tho proceedings are sub- 
mitted may, if he thinks fit, examine the parties and 
recall and cxaniiiic any witness who has already given 
evidence in thc case, and may call foi’ and take any fur- 
ther evidence ; and shall pass such judgment, sentence 
or order in tlu^ case as he tliinks fit, and as is according 
to law ; provided that he shall not inflict a punishment 
more severe than he is cmj)owered to inflict under sec- 
tions 82 and 33. 


(S. 46, paras. 1, 2.) 


If tho subordinate Magi.strate be cnijjowcrcd to commit to tlio 
Court of Session, and the offence be triable by tbe magistrate of 
the District or tbe Court of Session, be should* refer the c-ase to tbo 
Magistrate of tbe District rather than bold a preliminary inquiry, and 
commit it to the Court of Session, since tliis latter procedure, though 
strictly legal, should, as much as possible, be avoided as it tends un- 
necessarily to occupy the more valuable time of tho Sessions Jud^e 

2 W. li., 19, C. L. 

The Magistrate to whom a case is referred under S. 349 cannot 
transfer it to anotlier Magistrate but mnst dispose of it himsolf. 5 Mad. 
Afp.'xHii. Pro. Nov. 8, 1870. Weir, 143. He cannot return tbo 
case to the referring Magistrate on the ground that in his opinion 


1. XXIV. 
S. 319. 
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Cli. XXIV. the latter lias power to pass an adequate sentence. Dula Fakir, 6 
Cal. L. R., 27G. 

S. 350. In amending the Code of 1872, Act XI of 1874, S. 7 gave the 

following illustration as part of S. 46 of that Code, and this is now 
embodied in S. 310 of this Code in the words “ punisliment different in 
kind from or more severe than that which such Magistrate is empowered 
to indict — 

Illustration, A Magistrate of the third class having jurisdiction 
finds an accused person guilty, hut considers that he ought to receive 
a more severe punishment than imprisonment for a term of one month, 
or a fine of fifty rupees. On recording the finding, submitting the 
piroceedings and forwarding the accused to tlie Magistrate of the Dis- 
trict, such Magistrate may pass a sentence on the accused including 
solitary confinement and whipping. — S. 7, Act XI, 1874. 

“And shall jmss such judgment, sentence or order.” By the use 
of the word order, provision is expressly made for the disposal of the 
case otherwise than by conviction or acquittal. It is competent to a 
Magistrate to whom a case has been so referred to say that, either from 
the gravity of the matter or from some other sufiicient reason the 
Sessions Court is the proper tribunal for the disposal of the case and 
to make an order in accordance with that opinion. Mad. II. Ct. Pro. 
Aug. 21, 1876; Weir 164. 

350. Whenever any Magistrate, after having 
Conviction or oomroit- Iioai’d and i'ocoi’ded tlio whole or 
“.y of «.‘0 evidence in an in- 
and partly by another. quiry or a trial, ccascs t|p.‘.xei’ciso 
jurisdiction therein, and is succeeded by another Magis- 
trate ■vvho has and who exercises such jurisdiction, tho 
Magistrate so succeeding may act on the evidence so 
recorded hy his predecessor, or partly recorded by his 
predecessor and partly recorded hy himself ; or he may 
re-summon the witnesses and re-commcncc the inquiry 
or trial ; 

Provided as follows : — 

(a) In any trial, the accused may, when the se- 
cond Magistrate commences his proceedings, demand 
that the witnesses or any of them be re-summoned and 
re-heard : 

(b) The nigh Court, or, in cases tried by Magis- 
trates subordinate to the Disti’ict Magistrate, the I)is- 
ti'ict Magistrate, may, whether there be an appeal or 
not, set aside any conviction passed on evidence not 
wholly recorded hy the Magistrate before whom the 
conviction was had, if such Court or District Magistrate 
is of opinion that the accused has been materially pre- 
judiced thereby ; and may order a new inquiry or trial. 



CONTINUATION OF INQUIRY OR TRIAL. 

Nothing in this section applies to cases in which Ch. 
proceedings have been stayed under section 34f5. T 

(Ss. 328, 329.) 

Inquiry includes every inquiry under this Code conducted by a 
Magistrate or Court, S. 4 (c) — so that the application of S. 350 would 
not be limited to inquiries preliminary to commitment but to inquiries 
in miscellaneous matters under Part IV, Cliapters VIII, X, XI, XII, 
that is, cases regarding security to keep tbe peace or for good behavi- 
our, public nuisances and disputes regarding immoveable property likely 
to cause a breach of the peace, as well as a preliminary inquiry under 
S. 476 before sending the case for inquiry or trial by the nearest Magis- 
trate of the first class. When tlm second Magistrate continues and 
completes an inquiry on proceedings taken by bis predecessor in office, 
it would seem that the High Court alone can order a new inquiry to be 
held even though such inquiry may have terminated in a commitment 
to the Court of Session. S. 215 declares that a commitment made by 
a competent Magistrate can be quaslied by the High Court only, and 
only on a point of law, and S. 537 provides that no order by a Court 
of competent jurisdiction shall bo reversed or altered under Chapter 
XXVII, (on submission of the proceedings for confirmation of the 
sentence passed) or on appeal or revision on account of any error, 
omission or irregularity in the proceedings before trial or in any inquiry 
or other proceedings under this Code unless such error, omission or 
irregularity has occasioned a failure of justice. Where a commitment 
has been made by a Magistrate purporting to exercise powers duly 
conferred winch were not so conferred, a Court of Session to which the 
commitment has been made may under certain specified circumstances 
direct a fresh inquiry by a competent Magistrate, S. 522, and except in 
any of the cases coining under S. 522 it would seem that a Court of 
Session must proceed to try on a commitment made to it or refer the 
matter for the orders of the Higli Court. fH 

351 - Any person attenflieg a Criminal Court, al- 
retention of offenders thougli not undci* ari'cst or upon a 
attending Court. sumnions, may he detained hy such 

Court for tlie purpose of examination, for any oJfcncc 
of which such Court can take cogiiiisancc and Avhich, 
from the evidence, he may appear to have committed ; 
and may he proceeded against as though he had been 
arrested or summoned. 

When the detention takes place in the course of 
an inquiry under Chapter XVIII, or after a trial has 
been begun, the proceedings in resiiect of such person 
shall be commenced afresh and the witnesses re-heard. 

(S. 104.) 

S. 65 empowers every Magistrate at any time to arrest or direct 
the uVrest, in his presence, within the local limits of this jurisdiction, of 


343 

p 

XXIV. 

351. 
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Cb. XXIV. any person for whose arrest ho is competent at the time or in the cir- 

cumstances#to issue a warrant. ' 

The action of a Court of Session would bo restricted by S 193 as 
it cannot ordinarily take cognizance of any offence as a Court of original 
jurisdiction unless tlie accused person has been committed by a Magistrate 
duly empowered in that at all. 


S. 352. 
Ch. XXV. 
Ss. 353,351. 


352. 


Courts to bo open. 


The place in which any Ciiminal Court is 
held for the purpose of inquiring 
into or trying any offence shall he 
deemed an open Court, to which the public generally 
may liavo access, so far as the same can conveniently 
contain them : 

Provid(!d that the presiding Judge or Magistrate 
may, if he thinhs fit, ordoi- at any stage of any inquiry 
into, or trial of, any 2 )avtieular ease that the public 
generally, oi- any iiartieular 2 )ersoo, shall not have access 
to, or l)c or remain in, the roewn or building used by the 
Court. 

(S. 187.) 


CnAPTER XXV. 

Of the Mode of takixo and hecording Evidence 
IN Inquiries and Triads, 

353. Exccjit as^therAV’ise expressly provided, all 

evidence taken under ChaT)ters 

Evidenco to bo taliou "V"\7"Tri "V V" 'V''VT 'V'VTT 1 

in presence of accused. \ 11 1, JVA-i, JVAll ailCl 

XXJll shall he taken in the pre- 
sence of the accus(xl, or, when his i)crsonal attendance 
is disjjensed with, in presence of his pleader. 

(8. 101, 2)ara. 1.) 

354. In inquiries and trials (other than summary 

Manner of recording trials) uud(!r this Codc by 01* hoforo 

evidenco outside Presi- a Magistrate (other than a Presi- 
doncy-towns. dcucy Magistrate) or Sijssioiis 

Judge, the evidence of the witnesses shall bo recorded 
in the following manner. 

(S. 332.) 

For the orders o£ tlic Calcutta High Court regarding tho esamiua- 
tioii of witnesses see note to S. 208 and Wilkins, 70 — 70. 



RECORD OP EVIDENCE IN SUMMONS CASES. 


signed 


355 . In summons-cases tried before a Magistrate, 

Beoordin sLmons case., ^ Presidency Magistrate, 

and In trials of certain of- and in cascs oc thc oiienccs men- 
fenoes by first and second tioncd in SCCtion 260, claUSeS (b) 
class Magistrates. iuclusive, wlicn tried 

by a Magistrate of the first or second class, the Magis- 
trate shall make a memorandum of the substance of 
the evidence of each witness as tho examination of the 
witness proceeds. 

Such memorandum shall he written and signed 
by the Magistrate with his own hand, and shall form 
part of the record. 

If the Magistrate is prevented from making a 
memorandum as above rcquii-ed, he shall record the 
reason of his inability to do so, and shall cause such 
memorandum to be made in writing from his dictation 
in open Court, and shall sign thc same ; and such me- 
morandum shall form part of tho record. 

(Ss. 222, 333.) 

Chapter X, Ss. 135 — 16G of thc Indian Evidence Act (I, 1872). 
prescribe the manner in which the examination of witnesses should be 
conducted. 

Ordinarily, in the cases provided for by S. 355, the record of tho 
evidence consists merely of a memorandum taken by the Magistrate of 
the substance of the evidence of each witness. A Magistrate is bound 
to “ make a memorandum ol thc substance of the evidence of each 
witness as the exainiiiation of the witness proceeds this is not com- 
jdied with by a mere statement that a witness deposes the same as the 
last. — Agra Sudder Court Cir. 18, 18G5 ; Byha Wulliid Soorjim, 1 
Bomb., 91. The practice of preparing the memorandum of evidence 
from the recorded depositions of the Avitnesses after their examination 
is illegal. — Agra Sudder Court Cir. 13, 186G. Want of time cannot be 
accepted as a valid course for not recording a memorandum of the 
evidence. — Smyth, p. 119. The Calcutta High Court (Cir., 30th March, 
I 8 GI 9 has ordered that, when it may aj^pear to a Magistrate that a 
witness is giving hilse evidence, so that criminal proceedings are likely 
to be necessary, tho Magistrate should take down at length the evidence 
of the particular witness. A full record of the evidence in the verna- 
cular is not necessary in order to a conviction for giving false evidence ; 
but this precaution will serve to obviate any doubts regarding the 
accuracy of tho Magistrate’s brief note of the evidence, where the 
commitment rests wholly or mainly on that note. 

Evidence of witnesses should, in all cases, bo recorded in printed or 
lithographed forms ; and care should be taken that the headings are 
carefully and accurately filled up. No more than one deposition should 
be wwtten on each sheet. — Cal. H. Ct. Cir. 4), Aug. 10, 1872. 


Ch. XXV. 
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Ch. XXV, 
S. 356. 


The following heading to depositions of witnesses has been issued 
for use in the Criminal Courts in Bombay : — " 

I, A. B., having made solemn affirmation or (oath as the case may 
be) state : 

I am by religion (or caste when the party is a Hindoo) a 
My ago is about (If tlie witness cannot tell his age the Magis- 
trate should state how old he appears to bo.) 

My occupation is that of a 
My residence is in the village of 
(Here follows deposition) 

Cross-examined by the acersed. 

I, &c. (or the accused decline to cross-examine), 
lie-examined by the Court. 

Dated this day of 


Record in other cases 
outside Presidency-towns. 


(Ui*c?ction 
by tlxo 


and 


Magistrate 


supcrin- 
or 


356. In all otlicr trials before Coiu’ts of Session 
and Magistrates (other than Presi- 
dency Magistrates) and in all in- 
quiries under Chapters XII and 
XVIII, the evidence of each witness shall be; taken 
down in writing in the language of the Coiii’t, by the 
Magistrate or Sessions Judge, or in his presexicc and 
hearing and under his jxersonal 
tendence, axid shall be signed 
Sessions Judge. 

When the evidence of such witness is given in 
English, tin; Magistrate or Sessions 
Evidence given in Eng- jixclgo may take it dowii ill that 
language ivitli his own hand, and, 
unless the accused is familiar with English, or the lan- 
guage of the Court is English, an authenticated transla- 
tion of such evidence in the language of the Court shall 
form part of the record. 

In cases in which the evidence is not taken down 
in writing by the Magistrate or 
Sessions J udge, ho shall, as the ex- 
amination of each witness proceeds, 
make a memorandum of the sub- 
stance of what such witness deposes ; and such memo- 
mndum shall be written and signed by the Magistrate 
or Sessions J udge with his own hand, and shall form 
part of the record. 

If the Magistrate or Sessions Judge is prevented 


Memorandum when evi- 
dence not taken down by 
the Magistrate or Judge 
himself. 



LANGUAGE OP THE RECORD OF EVIDENCE. 347 

from making a memorandum as above required, he shall Ch. XXV. 
record thb reason of his inability to make it. e~T7iT 

(S. 334.) 

Evidence recorded under this section shall ordinarily be in the form 
of a narrative. S. 359. 

A Sessions Judge (and Magistrate) is bound to take a memorandum 
of the deposition of each witness as the examination proceeds : this is 
not complied with by a mere statement that a witness deposes the 
same as the last. — Byha Wullud Soorjin, I Bomb., 91 ; Mutb'e Nushyo, 

Suth. Rep., 18(54^ p. 18 ; Agra Sudder Court Cir. 18, 18G5. 

The practice of preparing the memoranda of evidence, required by 
S. 356, from the recorded deposition of witnes.ses, after their examina- 
tion, is contrary to law. — Agra Sudder Court Cir. 13, 1865. 

Want of time cannot be accepted as a valid excuse for not recording 
a memorandum of the evidence. — Smyth, p. 119. 

The term “ witness” in S. 356 includes a complainant. — Cal. H. 

Ct., 156, 1865. 

The examination of complainants and witnesses should contain the 
name of the person examined, and of his or her father (and if a married 
woman, the name of her husband), the religion, caste, profession, and 
age of the deponent, and the village and pergunnah in which he or she 
resides. — Cal. H. Ct. Cir. 19, Sept. 17, 186-1 ; also Bomb. II. Ct., Gaz., 

1873, p. 20. 

357 . The Local Government may direct that in 
any distiie-t oi* jxart of a district, or 
Language of record of proceedings Ixiforc ally Court of 

evidence. ^ -V /r • i ^ 

Session, or belorc any Magistrate 
or class of Magistrates, the evidence of cacli witness 
shall in the cas<;s referred to in section 35G be taken 
down by the Sessions Judge or Magistrate with his own 
hand and in liis moilier-tongue, unless he is prevented 
by any sudicient reason from taking down the evidence 
of any witness, in which case he shall record the reason 
of liis inability to do so, and shall cause the evidence to 
be taken down in writing from his dictation in open 
Court. 

The evidence so taken down shall be signed by the 
Sessions Judge or Magistrate, and shall form part of 
the record : 

Provided that the Local Government may direct 
the Sessions Judge or Magistrate to take down the evi- 
dence in the English language, or in the language of, 
the Court, although such language is not his mother- 
tongue. • 

(S. 335.) 



348 


CODE OF CTITMINAL PROCEDUHE. 


Ch. XXV. In Bengal orders have been issued by Government extending this 

section to all Magistrate’s Courts (Govt. Bengal, June 30, i861j) and to 

S. 367. all Courts of Session (August G, 18G5). 

In the Presidency of Madbas these provisions have not been so 
generally extended, and are ap^wently restricted to special cases of 
particular and qualified officers. 

The authority conferred on an officer by S. 357 is personal to that 
officer, and in force only so long as he remains in the District in which 
it has been conferred. — Mad. H. Ct. Pro. Nov. 25, 18G9 ; Weir, 247. 

In the Presidency of Bombay and in the North-Western Pro- 
vinces the Local Governments do not appear to have exercised these 
powers. 

In all proceedings before the Court of Session or before any Magis- 
trate in the Settlement of Port Blair and the Nicobars, the evidence of 
com])lainants and witnesses is to be recorded in the vernacular language 
of the officer presiding over the Court. — Gazette of India, 1874, p. 49. 

In the 1 Ttn.7ab with the sanction of the Local Government, the 
Judicial Commissioner (Smyth, p. IIS) issued the following orders 
regarding the record of evidence in criminal cases : — 

All trials in which sentence of death is legal are to be conducted in 
the English language ; there may be a counterpart in the vernacular 
of the Court at the discretion of the Judge for his own satisfaction. 

All other trials arc to bo conducted under S. 356, unless the Judge 
prefer to adopt the above Rule in such cases also. 

All trials in which a Magistrate commits to the Sessions, or passes 
final orders under S. 31 of this Code, are to be conducted under S. 356, 
unless the Magistrate prefer to adopt the above Rule, but in that case 
he must not omit the vernacular counterpart. 

In Aden, Engli.di has been made the language of recording evidence 
in all trials before the Court of Session or any Magistrate or Bench of 
Magistrates. — Gaz., 1873, p. 227. 

A similar rule has been introduced into British Bubmah. — Gaz.^ 
1873, p. 7. 

The following rules applicable to this section have been laid down 
by the Madras High Court (5 Mad. ix, Pro. Nov, 25, 1869; 

Weir, A 2 )p. xxii. 

1. All applications from Judges or Magistrates for bringing into 
operation the provisions of this section must be made through the High 
Court. 

2. In the case of M.agistratcs subordinate to the Magistrate of the 
District, all such ap])lications should be accompanied by the expression 
of the District Magistrate\s opinion whether the authority should be 
granted or withheld. 

3. The authority so conferred on one officer is personal to that 
officer, and is in force only as long as he remains in the particular 
District in which it has been conferred. 

4. When the authority to take down the evidence of witnesses in 
bis own handwriting in his vernacular is conferred on any officer, all 
depositions taken before him should, unless for any special reason, be so 
recorded. 

The examination of an accused should invariably be recorded in the 
language it is delivered. — 3 W. li., 14 C. L. 
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In depositions in which there may be any doubt ns to the exact Ch. XXV, 

meaning of any expression used, and in which the doubtful expression 

has an important bearing on the offence of which a prisoner is charged, Ss. 358, 859. 
the Calcutta High Court [Cir. 9, Aug. 28, 1805, Wilkins, 79] suggested 
the expediency of transcribing in Roman characters the words actually 
used, in order that the Court may be in a position, on the matter coming 
before it, without fear of error, to determine on their exact signification, 
and in consequence to give them their due and proper weight. Should 
an instance occur in which a foreign language is used, or in which the 
evidence may be delivered in a dialect to which the Judge may bo 
unaccustomed, an Interpreter sliould be employed in the manner pre- 
scribed by Ss. 361, 543, Code of Criminal Procedure. 

The examination of complainants and witnesses should contain the 
name of the person examined, and of his or her father (and if a married 
woman the name of her husband), the religion, caste, profession and age 
of the deponent and the village or pergunnah in which he or she resides. 

—Cal. H. Ct. Cir. 19, Sept. 17, 1864. Also Bomb. H. Ct., Gaz., 1873, 

p. 20. 

358 . In cases of the kind mentioned in section 
356, the Magistrate may, if he 
Option to Ma^strate in tl links fit, take dowii tho evidence 

or any witness in tlie manner pro- 
vidod in section 350, or, if within the local limits of the 
jurisdiction of such Magistrate the Local Government 
has made the order rcfcrriKl to in section 357, in the 
manner provided in the same section. 

(S. 330.) 

In depositions in wbicli there may be any doubt as to the exact 
meaning of any expression used, and in which the doubtful expression 
has an important bearing on the offence of which a prisoner is charged, 
the Calcutta High Court [Cir. 9, Aug. 28, 1865, Wilkins, 70] suggested 
the expediency of transcribing in Roman characters the words actually 
used, in order that the Court may be in a position, on the matter coming 
before it, without fear of error, to determine on their exact signification, 
and in consequence to give them their due and proper weight. Should 
an instance occur in which a foreign language is used, or in which the 
evidence may ho delivered in a dialect to whicli the Judge may be 
unaccustomed, an Interpreter should he employed in the manner j)re- 
scribed by Ss. 361, 543, Code of Criminal Procedure. 


359 . Evidence taken under section 356 or section 
Mode of recording evi- 357 sliall not Ordinarily be taken 
denoe under section 360 dowu in the form of qucstiou and 
or section 357. auswcr, but in the form of a 

narrative. 

The Magistrate or Sessions Judge may in his dis- 
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Ch. XXV. crction take down, or cause to be taken down, any 
particular question and answer. 

(S. 338.) 

Tbe examination of complainants and witnesses should contain the 
name of the person examined, and of his or her father (anrl if a married 
woman the name of her husband), tlie religion, caste, profession, and 
age of the deponent, and the village and pergunnah in which he or she 
resides. — Cal. II. Ct. Cir. 19, Sept. 17, 18G1 ; also Bomb. H. Ct., (7^2., 
1873, p. 20. 

The examination of witnes.sos should invariably be conducted in the 
presence of the accused person. The evidence of witnesses in another 
trial is not evidence against a person charged with the same offence who 
has been subsequently apprehended (Cal. H. Ct., Kasseo Boy, January 
27, 1803 ; Lalla Chowba}^ 1 N. W. P. ; Kolundass Doss, Ih., 100), 
unless the case full within 8. 227, ante. 

To read the deposition of a witness on some former trial to the wit- 
ness is not an examination of the witne.ss in tlie presence of the accused 
as to his knowledge of the facts, which form the subject-matter of the 
accusation : a trial where evidence is thus taken is no legal trial. In 
every trial, no matter how often the case has been before the Court, the 
witnes.^es must bo examined do novo in the same manner as if the case 
were entirely new, and the witnesses had not been examined before — 
Sheikh Kyamut, Suth. Bep., I8(3t, p. 1.; Affazooddeen, Ibidy p. 13. 
It is not suflicient to read over his previous examination to a witness, 
calling upon the witness to identify the prisoner ; and allowing the 
latter to cross-examine them. — Kauai Sheikh, Ibidy j). 38. Sec also 
Bajkrishna Mitter, i B. L. B.. 87, Cr. Cr. 

The following orders have been issued by the Calcutta High Court 
(H. Ct. Cir., No. 12, Nov. 27, 1805) - 

The evidence of witnesses should bo recorded as soon as possiblo 
after their attendance. Jf, from unavoidable cases, an adjournment is 
indispensable, there .sliould he no unnecessary delay. Witnesses remain- 
ing over from one day should, as a rule, he examined at the lirst sitting 
of the Court on the following day. By this means the public will bo 
put to no inconvenience, and justice will be administered in a prompt 
and satisfactory manner. Cliicf Magistrates of Districts are held re- 
sponsible for the correction of any irregularities ou the of their 

subordinates in tluj discharge of witnes.ses. 

Instead of examining the witnesses as soon as possible after their 
appearance at Court, in accordance with the positive directions of the 
above oi’ders, the Deputy Magistrate was in the habit of temporarily 
discharging the witne.sses and making them rc-appear, in some cases 
several times before he pa.s.sed his final decision. Such a mode of pro- 
cedure is justly characterized in the Circular above cited as not only 
contrary to the spirit of the Criminal Procedure Code, but as calculated 
to deceive the superior authorities by placing before them fictitious 
returns of the punctual and regular examination and discharge of wit- 
nesse.s. The dishonesty of the practice cannot be too strongly con- 
demned and the Lieutenant-Governor directs that .all officers concerned 
be warned that any irregularity of the kind, whenever detected, will be 
severely punished. — Bengal Govt, Cir. 4i4i4i2, July 10, 1869. 
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The Judges of the Chief Court, Punjab, have reason to believe that 
the registeibof witnesses attending Criminal Courts is very irregularly 
kept up, and frequently gives no indication of long detentions which 
occur in some Magistrates* Courts. 

The Judges take this opportunity of reminding all Magistrates of 
the serious evils arising from undue detention of witnesses. In no 
point of criminal administration perhaps does the action of our Criminal 
Courts press more heavily ui)on the ])ublic, and in no matter does reform 
appear to be more imperatively called for. 

It has been observed that Magistrates in some Districts adopt the 
system of not entering the witness as present, until the day on which 
the case may be made over to them by the Magistrate of the District. 
Delays between the arrival of the witnesses and the commencement of 
the inquiry by the Magistrate are very frequent, and often unnecessari- 
ly great ; and it is obvious that if this period be not taken into 
account in the returns, they fail to show the true state of the case 
as to the period of detention, and the resulting inconvenience to the 
witnesses. 

Where delay in the examination of witnesses has been animadverted 
on, it has frequently been urged that the witnesses have not appeared 
before the Magistrate on the day and hour at which by their recogni- 
zance they were bound to appear, in consequence of their detention in 
the Police oflice at the head -quarters of the District. If such detention 
occurs, it must be because Magistrates of Districts do not exercise that 
control over the Police oflicers of their Districts with which they are 
invested by law. 

Magistrates of Districts should insist on cases sent in by the Police 
being brought before Magistrates having jurisdiction by the hour at 
which witnesses arc pledged to attend. The provisions of the Code of 
Criminal Procedure in reference to the appearance of ])artics, and wit- 
nesses before the Magistrate having jurisdiction after enquiry, mention- 
ed in S. 170, guard carefully against delay and should be strictly adher- 
ed to. 

The Court therefore finds it necessary to lay down the following 
rules on this subject : — 

In Police cases, where recognizances arc taken by the Police officer 
for the witnesses’ appearance, the date entered in col. 2 of the Witness 
Register (date of arrival) shall bo the date entered in the recognizance 
(S. 130, Criminal Procedure Code). The witnesses in such cases 
ordinarily arrive on the day fixed, or before it ; and where the witness 
does not arrive by such date, this should bo ex])laincd in the column of 
remarks, aud the actual date of arrival entered in column 2. But ordi- 
narily the date of arrival will be checked by the date mentioned in the 
recognizance, which is filed with the record. In chocking the register, 
therefore, Magistrates should turn up a few cases and compare the 
dates in the register with the dates in tlie recognizances filed with the 
case ; and if any discrepancy exists, which is unexplained in the column 
of remarks, the official who keeps the register sliould be called to 
account. As a necessary consequence, Sundays and holidays will be 
included in calculating the period of detention ; and where any consi- 
derable delay has resulted from the intervention of holidays, this should 
be explained in the column of remarks ; but Magistrates should make 


Ch. XXV. 
S. 359. 
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Ch. XXV. special efforts to dismiss all witnesses in attendance on the day preced- 
— ing a holiday. < 

Ss. 360, 361. Similarly, in cases where the witness appears on a summons issued 
from the Magistrate’s Court, the date entered in column 2 of the regis- 
ter, should be the date mentioned in the summons as that fixed for his 
appearance. The same checks will apply, 

A register in the proscribed form shall be kept up in every Magis- 
trate’s Court by one of the ofiieials of the Court. It should be initialled 
by the Magistrate every week. 

Where delay has occurred, and any considerable part of it is owing 
to the case having been detained in the Court of the Magistrate of the 
District, an explanation to that effect should be entered in the column 
of remarks. 

The Magistrate of the District should check every month, a few of 
the diaries kept up in the Courts ot‘ his subordinates, and in the 
quarterly statement of attendance of witnesses he will certify that he 
has done so, adding remarks as to the result of his examination. If 
this certificate is omitted when the quarterly statement is received hy 
the Commissioner, that ofiicer should send hack the statement, in order 
that the omission may be supplied. — Smyth, pp. 127 — 129. 

360 . As the evidence of each witness taken 
Procedure in regard to Under section tJoG or Section 357 

such eridenoe when is COmph'teil, it sluill hc I’Cad OVCl’ 
completed. preSCnCC of tllO 

accused, if in attendance, or of his jileailer, if heajipears 
hy pleader, and shall, if necessary, be corr('ctcd. 

If the Avitness deny the correctness of any part of 
the evidence Avhen the same is read over to him, the 
Magistrate or Sessions Judge may, instead of correcting 
the evidence, make a memorandum thereon of the 
ohjcction made to it hy the witness, and shall add such 
I’cmarks as he thinks necessary. 

If the evidence be taken down in a language 
different from that in which it has been given, and tlie 
witness docs not understand the language in which it is 
taken down, the evidence so taken doAvn shall ho inter- 
preted to him in the language in which it was given, or 
in a language which hc understands. 

(S. 339.) 

361 . Whenever any evidence is given in a lan- 
interpretation of evi- guago uot Understood by the accus- 

denoe to nocused or his ed and lio is present in person, it 
pleader. shall he interpreted to him in open 

Court in a language understood by him. 
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If he appears by pleader and the evidence is given Ch- 
in a language other than the language of the Court, 
and not understood by the pleader, it shah be interpre- ’ 
ted to such pleader in that language. 

When documents are put in for the purpose of 
formal proof, it shall be in the discretion of the Court 
to interpret as much thereof as appears necessary. 

(S. 340.) 


Where the services of an interpreter are required by any Criminal 
Court for the interpretation of any evidence or statement, he shall bo 
bound to state the true interpretation of any such evidence or statement. 
S. 543. Oaths or .affirmations shall be made by interpreters of ques- 
tions put to, and evidence given by witnesses unless he is an official 
interpreter of any Court after he has entered on his duties. The 
Indian Oaths*- Act (X of 1813) S. 5 See note to S. 54i3j?os^ for the 
form of oath or affirmation to be administered. 


362 . In every case in which a Presidency Magis- 

Reoord of evidenee in impOSCS a fiuC CXCCediug tWO 

Presidency Magistrates' hundred rui>ees, 01 ’ imprisonment 
for a term exceeding six months, 
he shall either take down the evidence of the witnesses 
with his own hand, or cause it to be taken down in 
writing from his dictation in open Court. All evidence 
so taken down shall be signed by the Magistrate and 
shall form part of the record. 

Evidence so taken down shall ordinarily be record- 
ed in the form of a narrative, but the Magistrate may 
in his discretion take down, or cause to be taken down, 
any particular question or answer. 

Sentences passed under section 35 on the same 
occasion shall, for the purposes of this section, be con- 
sidered as one sentence. 

(Act IV, 1877, S. 115.) 


363 . When a Sessions Judge or Magistrate has 
Bemark. respecting de- recorded the evidence of a witness 
meanour of witness. ho shall also I’ccord suoli remarks 

(if any) as he thinks material respecting the demeanour 
of such witness whilst under examination. 

(S. ail.) 


46 
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Oh. XXV. 364. Whenever the accused is examined by any 

S~^ Examination ofocouaed Magistrate, or by any Codrt other 
how recorded. than a High Court established by 

Hoyal Charter or the Chief Court of the Panjab, the 
whole of such examination, including every question 
put to him and every answer given by him, shall be re- 
corded in full, in the language in which he is examined, 
or, if that is not practicable, in the language of the 
Court or English ; and such record shall shown or 
read to him, or, if he does not understand the language 
in which it is written, shall be interpreted to him in a 
language which he understands, and he shall be at 
liberty to explain or add to his answers. 

When the whole is made conformable to what he 
declares is the truth, the record shall be signed by the 
accused and the Magistrate or Judge of such Court, 
and such Magistrate or Judge shall certify under his 
own hand that the examination was taken in his pre- 
sence and hearing, and that the record contains a full 
and true account of the statement made by the accused. 

In cases in which the examination of the accused 
is not recorded by the Magistrate or Judge himself, he 
shall be bound, unless he is a Presidency Magistrate, as 
the examination proceeds, to make a memorandum 
thereof in the language of the Court, or in English, if 
he is sufficiently acquainted with the latter language ; 
and such memorandum shall be written and signed by 
the Magistrate or Judge with his own hand, and shall 
be annexed to the record. If the Magistrate or Judge 
is unable to make a memorandum as above required, he 
shall record the reason of such inability. 

Nothing in this section shall be deemed to apply 
to the examination of an accused person under section 
263. 

(S. 346.) 

The examination of the accused is for the purpose of enabling him 
to explain any circumstances appearing in evidence against him. With 
this object the Court may from time to time, at any stage of the 
inquiry or trial, put such questions as the Court considers necessary, and 
after the witnesses for the prosecution have been examined and before 
he is called upon for his defence, the Court shall for the same purpose 
question him generally on the case. Ttie accused is not bound to answer 
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iuch questions ; but the Court and the J ury (if any) may draw such 
inferences from his refusal or answers as it thinks just. Tlje answers 
given by the accused may be taken into consideration in such inquiry 
or trial, and put on evidence for, or against him, in any other inquiry 
into or trial for any other offence which such answers may tend to 
show he has committed. S. 31-2. 

The Police olhccr who brought the prisoner should not be present 
when a confession is taken, nor should he be allowed to suggest ques- 
tions to be put. Though a confession so taken would be admissible as 
evidence, a Court would not attach much weight to it, as sucLi a course 
suggests that the Magistrate was not really conducting the inquiry 
himself. — Cal. H. Ct. Cir. 7, July 30, 1873. 

After having made a full confession, and its being read over to him, 
the accused retracted and said : — “ 1 said this because tlie Police beat 
me.” The Magistrate and the Sessions Judge both found the allegation 
to be false and the Judge mainly convicted on the confession, but the 
High Court as a Court of Reference rejected it as evidence.— Gurbad 
Bechan, 9 Bomb., 314. 

“ The examination of the accused shall be recorded in full in the 
language in which he is examined, or, if that is not practicable, in the 
language of the Co rt or iu English.” 

It is exceedingly important tliat this should bo strictly observed so 
that the exact shade of expression made use of by an accused person 
should be dcducible from Ids recorded statement, his whole statement 
being recorded in extenso precisely as made. — Mad, II. Ct. Pro., May 
13, 1SG7, Weir 217. 

The examination of an accused person should be recorded in tlie 
language in which it is delivered, notwithstanding that the Local Gov- 
ernment may, under S 357, have ordered that the evidence shall be 
recorded in English. — Gonesh Koormee, 4 W. R., 1 ; also 3 W. R., 14, 
C. L. It shall contain the name of the person examined, that of his or 
her father (and if a married woman that of her husband), the ndigion, 
caste, profession, and age of the person examined, and the village or 
pergnnnah in which he or she resides. — Cal. H. Ct. Cir. 19, 1861; also 
Bomb. H. Ct. Oaz , 1873, p. 20. 

The following has been prescribed by the Calcutta High Court as 
the form in wliich the examination of an accused person is to bo re- 
corded (Cir. 3, March 21, 1880; Wilkins, 73.) 

Tlie examination of , aged about years 

taken before me , Magistrate of the class, 

at on the day of 188 : — 

My name is 
My father’s name is 

I am by caste , and by occupation 

My home is at Mouzah , Thannah 

District . I reside at 

Where an interpreter is employed, the examination of the accused 
should be recorded in the language in which it is communicated to tho 
Court by the interpreter. Vaimbillee, I. L. R., 5 Cal., 826. The omission 
to record in tho vcrnacnlar the que.stions put to the prisoner, (they 
being recorded in English by the Magistrate) did not prejudice the 
prisoner as the questions were of such a nature that it was immaterial 


Ch. XXV. 
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Cb. XXV. to tho sense and meaning of the statement made whether* they were 
— ~ recorded or not. — Titoo Mya, 1 Cal. L. Jl., Full Bench. 

S, 304. Xhe certificate need not be written by the Magistrate himself. It 

is to be under his hand, that is, signed by him. — Keza Hossein, 8 
W. E., 55. 

The law requires attestation by the signature of the Magistrate 
and is not satisfied by the aflixing of an unreadable initial to what pur- 
ports to be tlie statement of the accused — lihikaree, 15 W. E., 63. 

Tlie Madras High Court has disapi)roved of any general instruc- 
tions being issued to the Magistracy in regard to questioning accused 
])ersons as to tho voluntariness of confessions made by them. The 
fligli Court added : — When a confessional statement is put in before a 
Court which is to try the prisoner, tliat Court is to be satisfied that the 
confession was really made. Undoubtedly great care is required in test- 
ing such statements, but experience shows that a man who has made a 
perfectly free and true confession is so astonished in his passage through 
several Courts that people seem not to believe him that he at last re- 
tracts. — Pro , Dec. 15, ls71 ; 7 Mad. Jur., 136. 

The explanation to S. 193 should be borne in mind in connection 
with S. 316. Tlie answer given by an accused person may be put in 
evidence against him, not only in the case under inquiry, but also in 
trials for any other offences which his replies may tend to show ho has 
committed. 

8. 30 of the Evidence Act (I of 1872) is also important. It is 
to tho following effect : — 

When more persons than one are being tried jointly for tho samo 
offence, and a confession made by one of such persons affecting himself 
and some other of such persons is proved, the Court may take into 
consideration such confession as against such other person as well as 
against the person who makes such confession. 

lllustraiions. 

(«.) A and B are jointly tried for the murder of C. It is proved 
that A said, — ‘ 13 and 1 murdered C.’ The Court may consider the effect 
of this confession .as against B. 

(6.) A is on his trial for the murder of C. There is evidence to 
show that C was murdered by A and B, and that J3 said — ‘ A and I 
murdered C.’ 

The judgments of the High Court on this section have been col- 
lected in a note in the Appendix, the substance being that to m<ako a 
confession by an accused evidence against another tried jointly for tho 
same offence, it must be sufficient of itself to convict the former of 
that offence. 

Where the attestation and certificate to a statement made by an 
accu.sed person are wanting, an Appellate Court is not competent to 
direct them to be supplied and to receive that statement as evidence. 
The absence of attestation or certificate is not necessarily fatal, but 
before acting on a statement wanting such, au Appellate Court is bound 
to take evidence and sati.sfy itself that tho prisoner duly made the 
statement recorded. — Vyankatra Srinibas, 7 Bomb., 59, Grown Cases. 

S. 316 declares that “ the accused person shall sign or attest by his 
mark,” Ibi.i is not satisfied by the following subscription : — 

‘‘ Signature of A B (tho accused) tho handwriting of C — 
Whore the conviction of a person was substantiiilly based upon a con- 
fession thus subscribed; it was reversed; the High Court holding that 
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the Sessions Judge was bound to prevent such a confession being ad- Ch. 
mitted as evidence. — Bomb. H. Ct., Daja Anand, March 12, 1874, 

If any Court before which a confession or other statement of an S. 
accused person recorded under S. 1G4 or S. 364 is tendered in evi- 
dence finds that the provisions of such section have not been fully Ch, 
complied with by the Magistrate recording the statement, it shall take " 
evidence that sucli person duly made the statement recorded and not- 
withstanding anything contained in the Indian Evidence Act, S. 91, 
such statement shall he admitted, if the error has not injured the accus- 
ed as by his defence on the merits. S. 583. It should be noted that 
the terms of the section will generally enable a Court to correct any 
omission or irregularity in the record of a confession made either before 
or during the course of an inquiry which, under the Code of 1872, the 
High Courts have held could not be remedied in a confession recorded 
under S. 122 of that Code. It is unnecessary to quote those rulings 
which are now obsolete. 


365. Every 


nigh 


Becord of 
High Court. 


evidence in 


Court cstahlished hy Royal 
Charter and the Chief Court of 
the Punjab may from time to time 
hy general rule prescribe the; manner in which evidence 
shall he taken down in cases eoniing before tlie Court, 
and the Judges of such Court shall take down the evi- 
dence or the substance thereof in accordance with the 
rule (if any) so prescribed. 

(Act X, 1875, S. G8.) 


CHAPTER XXVI. 

Of the Judgment. 

The rules contained in this Chapter shall ap]dy as far as practi- 
cable tu the judgment of an Appellate Court other tlian a High Court. 
Provided that unle.8s the Appellate Court otherwise directs, the accused 
shall not be brought up or re([uired to attend to hear judgment delivered. 
IS. 424. 

366. The judgment in evci'y trial in any Cri- 
Mode of delivering miiial Court of Original jurisdiction 
judgment. shall bc pronouiiccd in open Court 

cither immediately or at some subsi^quoiit time of which 
due notice shall he given to theparties or their pleaders; 
and the accused shall, if in custody, bc brought up, or 
if not in custody shall he required to attend, to hear 
judgment delivered, except where his personal atten- 
dance during the trial has been dispensed with and the 


367 

XXV. 

365. 

XXVI. 

366. 
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Ch. XXVI. sontonco is one of fine only, in wliicli case i4 may be 
g of .7 pronounced in the presence of liis pleader. 

(S. 211, para. 3 ; S. 1G2.) 

The personal attendance of the accused may be dispensed with by 
a Magistrate in any case in which he issues a summons. S. 205. It 
is unnecessary unless otherwise ordered by tlie Appellate Court for the 
purpose of hearing judgment delivered in his appeal. S. 42Jli. 


367 . Every such iudgnicnt shall, except as other- 


Ijanguage of judgment. 


wise cxprc'ssJy provided by tliis 
Code, be Avriiten by the presidiiij^ 


ofllccr of tlie Court in the languai^e of tlie Court, or in 


Contents of judgment. 


English ; and shall contain the 
point or points for determination, 


the decision thereon, and the reasons for the decision ; 


and sl)all he dated and signed by tlie })residing officer in 
ojicn Court at the time of pronouncing it. 

It shall spccily the oirencc (if any) ofc* Avliich, and 
tlic section of the Indian Eenal Code or other laAV under 


Avliicli, the accused is coiwicted, and the punishment to 

which he is sentenced. 

-nr 


When the coiwiction is under the Indian Penal 


—rt Judgment in alternative. 


Code, and it is donhtlul under 
which of two sections, or under 


which of two parts oC the same section, of tliat Code the 
olfcncc falls, the Court shall distinctly express the same, 
and pass judgment in the alternative. 

If it he a judgment of accjuittal, it shall state the 
offence of which the accused is acquitted and direct 
that he he set at liberty. 

If the accused is convicted of an offence punishable 
with doatli, and the Court sentences him to any punish- 
ment other tlian death, the Coui-t shall in its judgment 
state the reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need 
not write a judgment, hut the Court of Session shall 
record the heads of the charge to the jury- 
(S. 255, last para. ; S. 287, para. 2 ; Ss. 461, 463, 464.) 


The Local Government may determine wliat, for tlie purposes of 
the Code, shall be deemed the language of eacli Court within the terri- 
tories administered by such Govormnent. S. 55(5. 



OTBSTANCE OF JTJDOMENT. 

"Section 367 does not provide for an alternative finding in a case in 
vvhich it is doubtful of which of two ofBences under the same part of the 
same section the accused person is guilty, — for instance, a case in which 
a person is charged with having intentionally given false evidence in 
making one statement, and again with the same offence in making a 
diametrically opposite statement. It has been usual to enter each of 
these offences in a separate head of the charge and for some attcmj^t to 
bo made by the prosecution to prove one or other of these offences, and 
for the Court of Session, if not satisfied with tlie evidence as to the 
truth or falseness of eitlier statement, but still being satisfied from the 
contradiction that the accused is guilty of having intentionally given 
false evidence, to convict in the alternative form of finding. But 
though S. 307 does not expressly provide for .this procedure, it will 
be seen from a reference to the last form of charge given in Schedule V, 
No. 28 (II) that it is contemplated that such charges should be made in 
one charge, and not in two separate heads as heretofore. Probably, there- 
fore, if any evidence is offered, or is likely to be offered in proof of the 
falseness or truth of one of such contradictory statements, a separate 
head of the charge will be made so as to provide for each offence and 
the alternative form of charge will also bo given. 

The Calcutta High Court (present the Chief Justice, and six 
Judges concurring ; Jackson and Phear, JJ., dis.) held, that on a charge 
of intentionally giving false evidence in making two contradictory state- 
ments [sec Schedule V, No. 28 (II), last form of charge], the Court or 
Jury, if convicting, need not by direct evidence find which of the two 
statements is true, but that it is sufficient that there should be a finding, 
thjit the allegations made in the charge are jproved. — Mahomed Hama- 
yoon Shah, 21 W. K., 72. 

Thongli it is advisable to offer some evidence as to the truth or 
falseness of one of the statements, this is not indispensable to a legal 
conviction. See the case of Ganowree, 22 W. li., 2, in which the 
contradictory statements made were the only evidence offered. 

It is the duty of every Judge if he thinks that the committing 
Magistrate has acted erroneously to point out the error. — Mad. H. Ct., 
Pro. Feb. 21, 1870 ; Weir, 138. 

The responsibility rests with the Sessions Judge to decide whether 
there are circumstances of extenuation sufficient to justify the infliction 
of a punishment less than death. — He should not therefore pass sentence 
of death and refer the case to the High Court with a recommendation 
to mercy. — Mad. 11. Ct , Aj)ril 21, 18G6 ; Weir, 210. 

The terms heads of the cliargo’’ must be construed reasonably, and 
must be held to include such a statement on the part of tlio Sessions 
Judge as will enable the Appellate Court to decide whether the evidence 
has been properly laid before the Jury, or whether there has been any 
misdirection in the charge. — Kasim Sheikh, 23 W. li., 32. But it need 
not bo reduced to writing before delivery. — Cal. H. Cf?. Memo. 2, 1875 ; 
23 W. B., 7, Buies, ^c. 


368. When any person is sentenced to death, the 
- sentence shall direct that he bo 
seirtenoo of death, hanged hy tho neck till he is dead. 


369 
Ch. XXVI. 
S. 368. 
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Cli. XXVI. sentence of transportation shall specify the 

S“^. sentence of transport. P^aCC to whicll the pefSOD SCU- 

“tion- tenced is to he transported. 

(Ss. 319, 321.) 

The Sessions Judge should fix the time and place for carrying out 
sentences of death, and should give orders regarding the disiiosal of tho 
corpses of executed convicts. — Cal. H. Ct., IS63. 

Ciipital sentences arc passed hy Sessions Judges subject to con- 
firmation by the High Court to whom the proceedings are referred. 
Ss. 375 — 379 of this Code lay down the procedure to bo followed by 
that Court, and Ss. 381, 382 declare how such sentences shall bo 
executed. 

JSch. V, No. 34 gives the form of warrant of commitment to Jail 
under sentence of death, and No. 35 that of warrant of execution after 
sentence of d(3atb has boon confirmed. 

44ie proper form of passing sentence of transportation in cases in 
which imprisonment can be imposed for seven years or upwards is, in 
accordance with 8. 59, Penal Code, to sentence the convict to trans- 
jiortation, recording that, under that law, such transportation is awarded 
instead of imprisonment, simple or rigorous, as the case may be. — Cal. 
H. Ct. Cir. 9, Aug. 3, 180(5; Panj. C. Ct Cir. 25, Sept. 20, 1800. 
Hut see Sch, V, No. 30. Under the Penal Code, no offence is made 
punisliable with transportation for a term of years, otherwise than by 
this process of commutation. 

369. No Court, other than a Iligh Court, when 

Court not to alter judg- it ha.s siguccl its" judgment shall 
™ent. alter or review the same, except as 

provided in section 395 or to correct a clerical error. 

(S. 4G1, para. 1.) 

When judgment has been signed by a Magistrate, it cannot, hy 
law, be altered by him. But on finding tliat be lias passed an illegal 
sentence, a Magistrate may, if the prisoner is sufl'ering jirojudice, direct 
the Jailor to suspend execution and merely keep the prisoner in deten- 
tion, which should in no ca.se exceed the term of imprisonment awarded, 
until the orders of the High Court are received on his reference. 
Empre.ss v. Tukaram liamji, Bomb. IT. Ct. 29, 1878. 

When an illegal .sentence of whipping in addition to imprisonment, 
was passed by a Magistrate, and the discovery of the illegality was inado 
before execution, but after sentence had been pronounced and signed, it 
was held that such sentence could be altered only by the High Court. — 
Mad. TI. Ct. Pro., Nov. 13, 1873 ; 8 Mad. Jur., 400. Puran Mai., 23 
W. R., 49. 

Magistrates of tho second or third class should submit to the 
District Magistrates a calendar of every case in which conviction takes 
place within twenty -four hours of the sentence being passed, to enable 
the District Magistrate at once to take measures towards rectifying 
injury done by an illegal sentence. — Bomb. H. Ct. Cirs., p. 43. 



judgment: presidency magistrate. 


361 


370 . Instead of recording a judgment in manner XXVII. 

Presidency Magistrate’s hereinbefore provided, a Presidency 

judgment. Magistrate shall record the follow- 

ing particulars : — 

{a) the serial number of the case ; 

{b) the date of the commission of tbe offence ; 

' (c) the name of the complainant (if any) : 

{d) the nann*. of the accused person, and (except 
in the case of an European Eritish suljject) his parent- 
age and residence ; 

(c) tlni offence complained of or proved ; 

{f) the jilea of tlie accused and his examination 
(if any) ; 

{g) the final oi’dcr ; 

(h) tlic dat(' of sucli ordtu’ ; aiid 

{}) in all cases in which the Magistrate inflicts 
impri.sonment, or fine exceeding two linndred rupees, or 
botli, a brief stateuicnt of' the reasons for the convic- 
tion. 

(Act IV, 1877, Ss. 11 1, 120.) 

371 . The judgment sltall be ex})lain(‘d to the 

Judgment to be explain- accused, and ou liis apiification a 
ed and copy given to CO])y of lilC judgment, Or, wlu'U llO 
ooousod. desires, a translaf ion in liis own 

languagi*, if jiracticable, or in the language of tbe Court, 
shall be given fo him Avithout delay. Such copy shall, 
in any case other than a suninions-case, be given free 
of cost. 

In trials by jury in a Couid of Session, a copy 
of the heads of the charge to the jury shall, on the 
application of the accused, be given to liim Avithout 
delay and free of cost. 

When the accused is sentenced to deatli by a 
Case of person sen- Sessions Judge, .sucli Judge shall 
tonoed to death. further inform him of the period 

Avithin which, if he wishes to appeal, his appeal should 
he preferred. 

(Ss. 271, 461.) 

(Act XI, 1874, Ss. 22, 41, para. 1.) 

• 46 
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Ch. XXVI. In exercise of the power conferred by S. 35 of the Court Fees’ Act 

(VII of 1870) the Governor-General in Council has renritted the fees 

S. 371. leviable on account of a copy of the judgment or order passed by a 
Criminal Court and of a Judge’s charge to the Jury furnished on the 
application of any party affected by such judgment or order, provided 
that such person is in Jail, or the Court, for some special reason sees 
fit to grant such copy free of expense. Govt. India, Not. 996, 
June 6,^ 1873. 

S. 371 in some respects goes beyond this Notification because it 
provides that except in summons cases, a copy of the judgment and in 
trials by Jury, a copy of the heads of the charge to the Jury shall be 
given to the accused free of cost without any reservation that he has 
been convicted still less that he is in Jail or entitled to special indulgence. 
On the other hand the Notification makes no reservation regarding sum- 
mons cases exce])t that the accused is in Jail, or the Court, for sotno 
special reason thinks lit to grant a copy of the judgment free of expense. 
S. 518 provides that if any person affected by a judgment or order 
passed by a Criminal Court desires to have a copy of the Judge’s charge 
to the J ury or of any order or deposition or other part of tlie record, he 
shall, on applying for such copy, be furnished therewith : provided that 
he pay for the same, unless the Court, for some special reason, thinks fit 
to furnish it free of cost. An application for a copy of a judgment or 
order or the heads of the Judge’s charge to the Jury must be made on a 
paper bearing a Stamp of one anna. — Court Fees’ Act (VII of 1870), 
Sch. 11, Art. 1 (a). 

The Sessions Judge or officer in charge of the Jail should affix his 
signature to the application or to the envelope in which it is transmitted. 
This will afford sufficient proof that the application really emanates from 
the person sentenced. Every reasonable facility consistent with the 
requirements of the law should bo given to prisoners who consider that 
they have been unjustly dealt with and are desirous of appealing to a 
superior Court. — Mad. IJ. Ct. Pro. Aug. 1, 1864 ; Weir, 278. 

The ordinary charge for a copy i.s at the rate of eight annas for 
every three hundred and sixty words or fraction of three hundred and 
sixty words. — Act. VII of 1870, Sch. 1, Art. 9. 

Copies of evidence on a trial arc not exempt from payment of the 
usual Court P’ees, unless, for some special reason the Court thinks fit to 
furnish them free of cost. S. 548 post. 

When the Judge’s notes form the only record of a case, the parties 
should be allowed to have copies of such notes on paying the authorized 
charge for making the same. — Subbayya Gaundan, 1 Mad., 138. 

The period within which an appeal should bo preferred from a 
sentence of death passed by a Sessions Judge is seven days fron\ the date 
of the sentence. — Act XV of 1877, Sch. 11, Art. 150. 

S. 27113 of the repealed Code enacted by Act XI, 1874, S. 22, 
required the Sessions J udge in such cases to delay the transmission of 
the reference to the High Court for a reasonable time, not exceeding 
seven days, so as to allow the appeal and reference being made at the 
same time. This has not been re-enacted in the present Code, but the 
Sessions J udges should exercise such a discretion as heretofore. 
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372 ., The original judgment shall he filed with Ch. XXVI. 

the record of proceedings, and where 37^73 


the original is recorded in a differ- 


Judgment when to be 
translated. 

ent language from that of the 
Court, and the accused so requires, a translation thereof 
into the language of the Court shall be added to such 
record. 


(S. 464, para. 3.) 


373 . In cases tried by the Court of Session, the 

Court of Session to send Coui’t sliall forward a copy of its 
copy of finding and sen- finding and scntcncc (if any) to 
tence to District Magis- tliG District Magistrate within the 
^ local limits of whose jurisdiction 

the trial was held. 

(S. 302, para. 1 .) 


On application made by the Magistrate of the District or the Ses- 
sions Judge for a copy of any judgment delivered hy him, the Judge 
should permit a copy to be made by any person whom the Magistrate 
may depute for tliat jiurpose. Such copies will be granted to Magis- 
trates and committing officers only for their information and guidance ; 
tliey arc not at liberty to cavil at the judgment of the Sessions Court, 
or to enter into any di.scussion with the Judge upon its merits. — Cal. H. 
Ct. Cir., 1, Jan. 1, 1864; Wilkins, 109. 

Sessions Judges should give every fiicility to Magistrates, and Dis- 
trict Superintendents of Police for inspecting tlic records of cases in their 
Courts and for the preparation of copies by clerks sent by the Dis- 
trict Magistrate, care being taken that the records aie not removed from 
the Judge’s office.— Cal. H. Ct. Cir. No. 5, Sept. 21, 1880 ; Wilkins, 127. 
When the Divisional Commissioner icquires the records of a criminal 
trial in order to satisfy himself whether Government should be moved 
to direct an apjieal against an original or appellate judgment of acquit- 
tal the Sessions Judge should comply with the requisition. — Cal. H. Ct. 
Cir., Jan. 12, 1877 ; Wilkins, 127. 
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Cli. XXVII, 
Ss. 371, 375. 


CHAPTER XXVII. 

Of tub Submission of Sentences for 
Confirmation. 


374 . When the Court of Session passes sentence 

Sentence ot death to be oi death, tlic procoedincfs shall be 
submitted by Court of submitted to tlic High Court, and 

tlio sentence shall not be executed 
unless it is conlirm'ed by the High Court. 

(S. 287, para. 1.) 

On passin" sentence oF death, the Sessions Judp^e should givo 
hnniediate inliunilion to tlie Superintendent of the Jail in which the 
condeinned prisoner i.s con lined, in order tliat proper proeaiitions ma}’ be 
taken for his safe custody. — All. II. Ot Cir. Jl, April 22, 1S73. 

Sell. V, No. provides a .8j)ecial form of warrant of commitment 
to Jail on pa.ssing of a sentence of death by a Sessions Court subject to 
conlirination of tlie High Court. 

The Sessions Judge .should also record whether he ha.s inquired 
whether the convict dc.^ircs to appeal against that order, and tliat he 
])as informed him that such iqipeal minst he made within seven days as 
directed by S. J71, last elaiise.--All. II. Ct., Cir. 1, Jan. 29, 1873. 

The re.sponsibility rests with the *S(‘ssions Judge to determine whe- 
ther there are eirenmslances of cxtmiuation suHicient to justify the in- 
fliction of a puni.slnnent less than death, lie should not therefore pass 
sentemee of death and rider the ease to the High Court with a recom- 
mend.ilion to mercy. — Mad. II. Ct., April 21, 180G ; Weir, 210. 

The Madras High (’ourt (Pro., Ang. 0, ISOl : Ih’o., Aug. 12, 1SG2) 
have ordered that in referring a case to tlie High Court for conlirination 
of tlic sentence of death, the particulars of the evidence and the Judge’s 
remark.s should be embodied in a letter to the Jiegi.strar, and that an 
English translation of the whole of the evidence given at the trial should 
also be submitted. 


375 . If Avhen such procoodings ai’C submitted the 
T, . . r .h „ iligh Coiu't tliinks tluit a further 

inquiry to be made or ud- intjllll'y sllOUlcl 1)0 lllticlo lllto, Or 

ditionoi evidonoe to bo addilioiial evidoueo taken upon, 

ajiy iJoint hearing upon the guilt 
or innocence of the convicted person, it may make such 
inquiry or take sucli evidtauio itself or direct it to bo 
made or taken by the Court of Session. 

Studi intjuiry shall not l)c made nor shall such ovi- 
douee be taken in the presence of jurors or assessors, 
and, unless the High Court otherwise dii'ccts, the pre- 
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senco of the convicted person may be dispensed with Ch. XXVII, 
when the same is made or taken. 370 377 

When the inquiry and the evidence (if any) are ' ’ 

not made and taken by the High Court, the result of 
such inquiry and tlie evidence shall bo certified to such 
Court. 

(S. 289) 

376 . In any case siil)mittcd under section 371, 

Power of High Court to AV^liCtllOl tlicd U itll tllG aid of aS“ 

confirm sentence or annul SCSSOrS 01* hj jurj, tllC High CoUrt 

conviction. 

(a) may confirm the sentence, or pass any other 
sentence warranti^d bv law, or 

(i) may annul the conviction, and convict the ac- 
cused of any olfcncc of Avhich the Si'ssions Court might 
have convicted him, or order a new trial on the same or 
an amended charges, or 

( 6 *) may acquit the accused person : 

Provided tliat no order of confirmation shall bo 
made under tins section until the period allowed for 
preferring an ap|)eal has exjiired, or, if an appeal is pre- 
sented within sucli period, until such appeal is disposed 
of. 

(S. 288.) 

The High Court are boiind to go into tlio facts of the case, although 
tlic conviction \va.8 by verdict of a Jury. — Jalbr Ali, 19 W. K., 57. See 
also liamsodoj Cliuckcrbutly, 19 W. 11., 19, in whicb, contrary to the 
verdict of the Jury concurred in by the Sessions Judge, the majority of 
the Judges of the High Court accinitted on the evidence. 

Tlie prisoner after committing murder attL‘m|)ted suicide by cutting 
his own throat, and became in sneli a state that it was probable that if 
he were hanged, decapitation would en.sue. lie was accordingly .‘sen- 
tenced to transportation for life instead of to death. Boodlioo Jolaba, 

2 Cal. L. K., 211 

377 . In every case so submitted, tlie confiimation 

Confirmation op of tllC SCUtcUCe, 01' ally nCW SGU- 

Bontenco to be signed by tcuce 01 * order passed by the High 
two Judges. Court, shall, when such Court 

consists of two or more Judges, he made, passed and 
siifucd by at least tw'o of them. 

(S. 290.) 
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Cb. XXVII. 

Ss 378— 
380. 


Procedure in case 
difference of opinion. 


of 


378. When any such case is heard |iefore a 
Bench of Judges and such Judges 
arc equally divided in opinion, the 

case, with their opinions thereon, shall be laid before 
another Judge, and stich Judge, after such examination 
and hearing as he thinks fit, shall deliver his opinion, 
and the judgment or order shall follow such opinion. 

(S. 271 B ; Act XI, 1871- ; S. 22, last para.) 

The same provision is ma le by S. 429 for a similar contingency 
in an appeal. 

379. In cases submitted by the Court of Session 

Procedure in cases sub- the Iligll CoUl t loi the COnfir* 
mittedto High Court for matiou of a scntcnco of dcatli, the 
confirmation. proper officer of tile High Court 

shall, without diday, after the oi’der of confirmation or 
other order has been made by the High Court, send a 
copy of the order, under tin; seal of the High Court, 
and attested with his official signature, to the Court of 
Session. 

(S. 301, para. 1.) 

Ss, 381, 383 declare the course to be taken by the Sessions 
Judge on receipt of the copy of the order of the High Court. 


380. When a sentence passed hy an Assistant 
Conflrmationofsontence Si'ssioiis Judge 01' by a District 
of Assistant Sessions Magistrate acting uiidcr section 31 
nnrtJr submittccl to a Sessions Judge 

for conhrmation, such Sessions 

Judge — 

(«) may confirm the sentimee, or pass any other 
sentence which the lower Court might liavc passed ; or 

(b) may annul the conviction, and convict the 
accused of any offence of wluch the lower Court might 
have convicted him, or order a new trial on the same or 
an amended chargi'. ; or 

(c) may acquit the accused ; or 

(d) if he thinks further inquiry or additional evi- 
dence upon any point hearing upon the guilt or inno- 
cence of the accused to be necessary, he may make such 
inquiry or take such evidence himself or direct such 
inquiry or evidence to be made or taken. 
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Unless the Court of Sessions otherwise directs, thcC. XXVIII. 
prcsencd of the convicted person may be dispensed with g~^ 
when such inquiry is made or evidence taken ; and, 
when the sentence has been submitted by an Assistant 
Sessions Judge, such inquiry shall not be made, nor 
shall such evidence be taken, in the presence of jurors 
or assessors. 

When the inquiry and the evidence (if any) are 
not made and taken by the Court of Sessions, the result 
of such inquwy and the evidence shall be certified to 
such Court. 

(Ss. 18, 36.) 

The powers thus given to a Sessions Judge are identical with those 
given to the High Court under Ss. .375, 37(5, exce))t that his powers of 
sentence are limited to those of the Court referring the case for con- 
firmation. Sec Ss. 31, 3-1. 


CHAPTER XXVIII. 

Op Execution. 

381. When a scnitcnce of death passed by a Court 

Execution of order pass - of S(\Ssion is Subiuittcd to tllO High 
ed under section 376. Coiirt I'or (iOJlIirmatioil, Siudl CoUl't 

of Session shall, on receiving the order of confirmation 
or other order of the High Court thereon, cause such 
oi*der to be carried into eib'ct by issxiing a warrant or 
taking such other steps as may bo necessary. 

(S. 301, paiu. 2.) 

If the sentence of death is confirmed a warrant in the form given 
in Sch. V, No. 35 should bo issued to the Jailor 

It is the duty of the Sessions Judge to fix the time and place of 
execution of sentence of death. 

In liBNOAL it has been ordered that such a warrant shall fix a time 
for execution of the sentcMice at an interval not loss than fourteen or 
more than twenty-one days from the date of issue of the warrant. — Cal. 
H. Ct. Cir, March 8, 1870. See also Bengal Govt. Cir. April 7, 1876. 

In Madras it has been ordered by Government that sentences of 
death shall not be carried into execution by officers in charge of Jails 
until the fifteenth day after the receipt from the Court of Session of tho 
warrant issued under S. 38l after confirmation of such sentence by the 
High Court, and that in cases from the Gan jam, Vizagapatam, and 
CauAra Districts, such sentences shall not be carried into execution until 
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C XXVIII. the twenty- second day after tho said date. — Govt. Order, May 23, 
1873. 

S. 382. 1*1 Bomtjay it has been ordered that there shall bo at least fourteen 

days from the receipt of the order of confirmation of sentence. — Bomb. 
H. Ct. Cir. 3S2, 18(30. 

Warrants for the execution of capital sentences should be addressed 
to the oflicer in charu^e of ilic Jail, but it is necessary that tho execution 
should be superintended by the Magistrate or some Magisterial officer 
deputed by him for tluit purpose. The officer in charge of the Jail 
should communicate with the Magistrate of tho District and take his 
orders as to details. 

All sentences of capital pun’shment shall be carried out at tho 
Sadder Station unless it be otherwise ordered in the warrant. The spot 
at which the execution is to take place shall be fixed by the Magistrate 
of the District, and shall generally be at such distance from habitations 
that no anno^^ance need be caused to the public by the spectacle. No 
execution should take place within tho Jail walls, and no attempt should 
be made to give anything of a private character to the execution, but at 
the same time undue i»ublicitv should not be courted. To this end the 
early morning shouhl be the time selected for execul.ion. Tho jnisoners 
in the .Jail should not be made to atttmd. Tho medical officer should 
attend throughout the execution. The body should hang for one hour, 
and should not be taken down until the medical ollicer declares life to be 
extinct. — Govt, of Bengal, Oct. 4, iStli). 

When tlio ollicer in cliargc of a Jail is a Civil Surgeon, or Chief 
medical ollicer, no Magistrate need attend to witness execution of a 
sentence of death, unless tho Commisftioner or Magistrate of tlio 
District should think it de.sirable, but when the ollicea’ in charge of the 
Jail is of no special rank, the Magistrate or a Suhonlinate deputed by 
liim should he present at the execution. — Govt, ot Bengal Cir. 92, July 
24, 1873. 

In tlic warrant wdiicli a Ses.sions Judge issiu's to tho Jailor for the 
execution of a sentence of death, he should direct execution to he carried 
out ill the j)re.sciice of a Magistrate of the first class or District Super- 
iiitendeiit or Assistant District Siiperinteiideiit of Police. It should 
also be stated in the warr.ant that execution is to he carried out oii a 
day to he named that shall l)c at l(*ast fourteen days from the date of 
the receipt of the confirmation of the soiitenee by the High Court. — 
Bomb. 11. Ct. Cir., 05, 00. 

382 . If a woman sontcnoocl to death ho found to 

Postponement of capital proi'liant, tllC CoUVt shall 

sentence on pregnant Ordci* t llO OXCOUtioil of tllC SClltoilCO 

to ho postponed, and may commute 
the sentence to transportation for life. 

(S. 30G.) 

The pregnancy should he certified by the Civil Surgeon, and tho 
warrant returned to tho Sessions Judge with an endorsemeut to that 
effect. — Agra Sud. Ct , 186 Jj. 
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In such a case the Sessions Judge is competent only to direct 
postponement of the execution of the sentence until further orders of the 
High Court. The Madras High Court limited the postponement of execu- 
tion of sentence of death until such time after the delivery of the woman 
as was necessary to obtain its further orders. The Court further directed 
that the delivery of the woman be reported with the least possible delay, 
and to bo accompanied with a statement of the opinion of the medical 
officer of the Jail as to the date on which the prisoner would be able to 
undergo the sentence passed on her. — Pro. June 4<, 1879 j Weir, 225. 

383 . Where the accused is sentenced to fcrans- 
Execution of sentences portation or imprisonment in cases 
of transportation or im- other than those provided for by 
prisonment in other oases. gection 381, tllO Court passing tllC 

sentence shall forthwith forward a warrant to the jail 
in which he is to be confined, and, unless the accused 
is already confined in such jail, shall forward him to 
such jail, with the warrant. 

(S. 302 A, cl. 1 ; Act XI, 1874, S. 32.) 

Sch. V, No. 36 gives a form of warrant after a commutation of 
sentence of imprisonment to transportation. 

The Governor- General in Council may, from time to time, appoint 
places within British India to which persons sentenced to transportation 
shall be sent : and the Local Government, or some olficcr duly authorized 
in this behalf by the Local Government, shall give orders for tho 
removal of such persons to the places so aj^pointed, excc])t when seiitcnco 
of transportation is passed on a person already iiiidorgoing trans- 
portation under a sentence previously passed for another offence. 
—Act IX, 1882. 

Warrants of imprisonment directed to Superintendents of District 
Jails shall be in the English language ; and warrants directed to the 
keepers of sub- divisional Lock-ups shall issue in tho Vernacular except 
where the sentence is for imprisonment of a longer term than fifteen, 
days in which case the warrants issued by sub-divisional authorities 
shall, if possible, bo in English. — Cal. H Ct. Cir. 10, August 27, lS73. 

Tho residence of the convict should bo entered in the warrant to 
enable the proper preparation by Police oflicors of the “ Poll of 
Released Prisoners,” after expiry of the sentence. — Cal. H. Ct. Cir. 7, 
Sept. 10, 1808 ; 1 B. L. li.. Rules, &c. ; 15, and Agra Sud. Ct. Cir. 
7 f, 1806. 

Every Criminal Court, when it passes sentence of imprisonment or 
transportation, shall endorse on the back of the warrant of sentence — 

1. The age of the convict ; 2. His caste ; 3. His place of 
residence. 

If after trial any previous conviction has been established, there 
should also bo endorsed. 

1. The offence of which the convict was previously convicted. 

2. Tho sentence passed upon liiin for that offence. 

3. The date of tliat sentence. 

47 
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4. Name and designation of the trying authority. — Bomb, H. Ct. 
Cir., p. 15. 

S. 384. Wlien the accused person is a soldier or person hokling any rank in 

the army, tho warrant of imprisonment shall set forth accurately tho 
rank of the prisoner and the Regiment or Military Department to 
which he belongs. — Cal. H. Ct. Cir. 12, Nov. 28, 1873. 

The Madiias High Court has issued the following orders on this 
subject : — 

All warrants or orders addressed to ofheers in charge of Central 
or District Jails by Judicial or Magisterial officers shall, whenever 
practicable, bo prepared in the English language. 

In every case in which two or more persons arc jointly charged and 
convicted of aiv offence before a Court of Session or Magistrate, it shall 
be necessary to issue a separate warrant or order for the commitment to 
prison of each person under the .sentence pa.ssed upon him. 

Orders or Warrants directing the release of a prisoner should be 
addressed to the officer in charge of the Jail and sent direct to him. — 
]\Iad. II. Ct., Jan. 9, 18G7 ; Feb. 8, 1807 j and March 13, 1SG8 ; Weir, 
xlvii. 

When a prisoner is acquitted after trial by a Session Court, it is 
not necessary to send a foianal warrant of release to the Superintendent 
of tho Jail. — Id. Oct. 30, 18G9 ; Weir, App.., 1. 

A Register of warrants in the following form has been ordered by 
tho Calcutta High Court (Cir. 1G7, May 15, 1835; 11, Oct. 1, 18GG; 
1, Jan. 11, 1871 ; Wilkins, G) to be kept by Sessions Judges 

Begister of Warrmits, 


1 

1 ^ 

! 

1 

3 1 

4 

5 


Name of 
prisoner, j 

Date of 
sentence. 

Term of impri- 
sonment. 

When the .senttmee 
will bo expired. 

Warrants when re- 
ceived from tho 
Jailor or Magis- 
trate, 

Memo 

Years.^ 

Months. 

Month. 

jDato and 
year. 

1 

^Toiith. 

i 

1 Date. 

Voar. 












384 . Every warrant for the execution of a sen- 

Direction of warrant for tence of impiisonmcnt shall he 
execution. dii’cctcd to the officer in chai’ge of 

the jail or other place in which the prisoner is, or is to 
be, confined. 

(S. 303.) 
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Sec note to S. 383. 

The (late of the termination of all terms of imprisonment should be 
distinctly expressed in the warrants of commitment. In cases in which Ss. 385, 380. 
the imprisonment is to take effect on the expiration of a previous sen- 
tence, the commencement of the imprisonment is to bo stated accord- 
ingly.— Cal. H. Ct. Cir. No. 3, Dec. 19, 1870 ; Wilkins, 71. 

Whenever a soldier is committed to jail whether for trial or under 
sentence, his military rank shall always be stated in the warrant of 
commitment, in order that duo notice may be given to the Military 
authorities of the day and hour on which his imprisonment will expire, 
as rccjuired by the Sfsrd clause of the Mutiny Act. — Smyth, p. 148 ; 

Cal. H. Ct. Cir. 12, November 28, 1873. 

385. When the prisoner is to he confined in a jail. 

Warrant with whom to the Warrant shall he lodged with 
bo lodged. tllC jailoi*. 

(S. sot.) 

Act V, 1871, S. IG, empowers officers in charge of prisons outside 
Presidency- towns to give olTect to any sentence or order or warrant for 
the detention of any person passed or issued by any Court or tribunal 
acting under the authority of any Local Government. 

A warrant nntler the official signature of such Court or tril)iinal 
shall be sufficient authority for holding any prisoner in eonhnunient or 
sending any jirisoner for transportation beyond the sea in pursuance of 
the sentence jiassod upon him. S. 17. 

Any officer in charge of a prison doubting the legality of any 
warrant sent to him for execution, or the competency of the person, 
whose official seal and signature are affixed therelo, to pass the senteneo 
and issue such warrant, shall refer the matter to the Local Government, 
by whose order on the case such offic(‘r and all otlu'r public officer and 
all other public officers shall be guided as to the future disposal of the 
prisoner. 

Pending any such referenee, the prisoner shall be detained in such 
manner and with sueli rcstrietiuns or mitigations as may be specilied 
in the warrant. S. IS. 


386. Whciicvor an oiTcuder is sontonccnl to pay 
a tine, tlio Court passing the sen- 

Warrant lor levy of fine. , • • /• 

tcncc may, in its (iisci-c'tioii, issue? 
a warrant for the levy of the amount by (listr(\ss and 
sale of any moveable property belonujint? to tlK^ollendi'i*, 
altl)OUf:»’li tlic sentemee directs that, in default of ^Ktymeiit 
of the fine, the ofl’ender shall be imprisoned. 

(S. 307, para. 1.) 


Sch. V, No. 37 gives a form of warrant to levy a line by distress 
and sale. 

Act I, 18G8, S. 5 declares that the provisions of Ss. G3 — 70 (both 
inclusive) of the Penal Code, shall ai)ply to all fines imposed under the 
authority of any Act hereafter to lx; |)assed, unless such Act shall con- 
tain a special provision to the contrary. 
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XXVIII. Of the sections of the Penal Code referred to, S. 70 is very im- 

portant in the matter of the levy of fines, inasmuch as it (feclares that 

S. 386. a fine or any portion thereof which remains unpaid may be levied at any 
time within six years after the passing of the sentence, and, if under 
the sentence, the offender be liable to imprisonment for a longer period 
than six years, then at any time previous to the expiration of that 
period : and tiie death of the offender does not discharge from the 
liability any property which would after his death be legally liable for 
his debts. 

From the terms of S. 386 of this Code and S. 70, Penal Code, it 
will be seen that altliough a sentence of imprisonment on default of 
payment of the line may be passed or be in course of execution, or even 
undergone, the offender is still liable for the amount unpaid until the 
expiration of six years after the passing of the sentence and the Court 
which passed tlio sentence may issue a warrant for its realisatiou at any 
time within that period. 

A sentence of fine must be specific as to each person fined. It is 
not legal to pass a sentence of fine of a certain amoiint on the prison- 
ers individually and collectively. — 5 Mad. App. v.; Pro. Nov. 11, 1869. 

Tlic Calcutta High Court (4 W. K., C. L. 6,) has held that al- 
though under the Code of Criminal Procedure only moveable property 
belonging to the offender is liable in satisfaction of a fine, under the 
terms of S. 70 of the Penal Code, Ids deaths any property which 
would be legally liable for his debts would be liable to the payment of 
a fine remaining unpaid at his death, tlie restriction as to the distress 
and sale of moveable property continuing ordy during the lifetime of 
the offender. The Bombay High Court, however, declined to follow 
this rule in the case of Lalla Karwar, 5 Bomb , Crown GasCy 63. 

S. 70, Penal Code, is permissive not imperative. The Court should 
exercise its discretion according to the circumstances of each particular 
case. If there is reason to believe that the convict is able to pay and 
is preferring to undergo imprisonment, this law should bo strictly 
enforced : but if it appears that the fine was not paid for want 
of means, or that its realization would be ruinous to the offender or bis 
family, it is not desirable that further steps should bo taken. — Smyth, 
p. 1(J9. 

“ Such of any moveable property belonging to the offender.” 
The language of S. 386 denotes things which may bo taken by distress 
and then sold so as by the mere act of sale to pass the property on them, 
but mere rights und interest in shares or joint moveable. — Mad. H. Ct. 
Pro Feb. 14, 1SG7 ; Weir, 227. Standing crops arc not moveable property 
within the meaning of S. 386. — Mad. 11. Ct. Pro. Nov, 18, 1878 ; Weir, 
228. 

There should be no delay in the levy of a fine. It should not be 
deferred until the result ol* any appeal that the convict may make be 
known ; nor can the Appellate Court order a lower Court to abstain 
from issuing the warrant for the levy of a fine. — 2 W. li., C. L., 13. 

The warrant for the levy of a fine should be directed to a Police 
officer, and should fix a time for the sale and for the return of the war- 
rant. If no one olaims the property distrained, the Police have the 
power of selling it within the time that should be specified in the war- 
rant without any previous reference to the Magistrate ; if a claimant 
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comes forward, then the ownership of the property distrained must be C. XXVIII, 

determined ])y the Magistrate, and not by the Police. If, at any time 

subsequent to the return of the warrant, and within the period of six S. 3S7. 
years from the passing of a sentence, the fine or any part thereof re- 
mains unpaid (S 70, Penal Cqde), and the Magistrate, from informa- 
tion gained in any way, has reason to think that any moveable property 
belonging to the offender is within his jurisdiction, he should issue a 
fresh warrant for the attachment and sale of that property within a 
specified period returnable within a certain time. — Cal. H. Ct., No. 8, 

June 22, 1864 Wilkins, 111. 44 Bomb. H. Ct. Cir., S. 386 applies 
only to British India. Fines therefore cannot be realized in any Foreign 
State. — Mad. H. Ct. Pro. July 28, 1878. Weir, 229. 

In Bengal, under the Court Fees* Act, a fee of one rupee has been 
fixed on every warrant of levy of fine, and a percentage on the amount 
of fine, mz.^ 2 per cent, on sums not exceeding Rs. 100; and when 
the sum exceeds Rs. 100, then 2 per cent, on Its. 100, and 1 per cent, 
on the amount of excess. Such percentage is to be deducted from the 
proceeds of the property sold, or to be paid, together with the amount 
levied, and with the other costs of proce.s3 as stated in the warrant. — 

CaL Oaz.y 1874, p. 478 ; 21 W. II, Rules, &c., p, 12. This rnle would 
however, apply only to iion-cognizublo cases, see Court Fees* Act (VII, 

1870), S. 20, Cl. ii. 

387 . Such 

Ijffeot of such warrant. 

the distress and sale of any such property without such 
limits, when endorsed by the District Magistrate or 
Chief Presidency Magistrate within the local limits of 
whose jurisdiction such property is found. 

(S. 307, para. 2.) 

The Civil Ministerial officer of the Court is held responsible that on 
realisation of the tine, on iion-i)aynient of which alternative imprison- 
ment has been attached, immediate intimation be given to the Jail 
authorities. — Mad, H. Ct. Pro. March 12, 1867 ; Weir, App. xxii. 

If an adverse title be set up to property attached by order of a 
Magistrate for the levy of a fine, the Magistrate should inquire into 
the matter.— Cal. H. Ct , 435, 1864. 

The following orders on this subject have been issued by the Chief 
Court, Panjab. Smyth, pp. 109 — 111. 

Whenever a tine is imposed, whether it is in addition to imprison- 
ment, or whether it is the only punishment, a separate written order 
should be signed and sealed by the Magistrate imposing the fine. This 
should be a litliographed form addressed to the Court Inspector, or De- 
puty Court Inspector, or other ofiicial discharging the duties of the 
Court Inspector, or to the Sheriff in districts not under the organized 
Police. This writ is returnable in one fortnight, during which period 
the offender will be informed in person of the amount of the fine im- 
posed by the Magistrate ; the Police will inform the friends of the 
offender and if they tender the money, the same will be certified to the 


warrant may be cxcciitod within the 
local limits of tli(5 jurisdiction of 
such Court, and it shall authorize 
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C. XXVIIT. Magistrate, wlio, wlien the party is under restraint, will at once notify 
— ■ the same to the Darogah of the Jail. If within that period no tender 

S. 387. is made, the fact of notice given will ho endorsed on the return, and in 

cither case the work of the Police is done. 

When fine is the only punishment imposed for a non-heinous of- 
fence, and the offender is notoriously a man of substance residing in tho 
district, the Magistrate is at liberty to allow him to remain on bail or 
personal recognizance at largo for the period of one week, so as to 
admit of his arranging for the paj’^ment of his line, at the close of this 
period, imprisonment will be enforced in dc fault. The Court Inspector 
or Sheriff in districts where the Police is not organized, should be 
informed by a written order of the term of grace allowed, at the close 
of which they will take care that, if the lino is not tendered to them, 
the warrant of arrest and imprisonment is issued. (See S, 388 of tho 
Code ) 

At every head-quarter station, every out-station, and station of Can- 
tonment Magistrate, Honorary Magistrate, and Tehsecldar, there will 
be oiK^ vernacular Fine Regi-ster, and it will bo the duty of tho reader 
of each Court to see that (lues issued by the .ludicial officer on whom 
he attends arc entered the same day in tluit register. This register 
should be signed daily by the Magistrate of the District at head-quarter 
stations and by the Judicial olHcer at out-stations, and every order to 
realize a line sliould bear a memorandum of luiving been registered with 
its number. 

The Registrar of Fines is to bo specially charged with tho custody 
of the above register, and the duty of si'cingthat the necessary measures 
are taken from time to time to realizii the line. He should look for 
bis orders to the odiccr who daily under the above I’ulo signs tho register. 
Where there is no Registrar of Fines, the duty sliould be entrusted to 
one of tlie dcqiartmental elerks. 

When the Court Inspector or the Sheriff, as tho case ma}^ bo, has 
certilied that the tine has not been realized by his efforts (wbieb aro 
restricted to an oral demand for payment, it remains for tho Magistrate 
of the District at head-(puirtcr stations, and the Judicial olliccr else- 
where, to decide wliat stc})s should be taken to iasiui a distress for a 
forcible levy of the amount. For this purpose the Magistrate will 
employ the Tehsecldar of each Pergunnali and endorse the report of 
the Court Inspector or Slieritf with an order to tb»i T(*bs(*oldar to ascer- 
tain the moveable property of the offender and to attach the same. 
Although agricultural implements are not excmjd from distress and sale 
ill realization of a line, tlic measure is one which should be resorted to 
with discretion, otherwise it may entail undue liardsliip in cases wliicli 
do not require such severity. 

Cantonment Magistrates and Honorary Magistrates must realize 
their fines by the officers of tlieir own Courts. — 8mytb, pp. 109, 110, 111. 

“A fine occupies the position of a judgment-debt ; the Sub-Magis- 
trates will use the same formalities in attachment, sale, and adjudicat- 
ing upon the objections, which aro in force in tlie execution of civil 
decrees, with this difference, that the process issues on the criminal side. 

“ When an objector comes forward, he should he warned of tho 
penalties contained in S. 207 of tho Penal Coile against fraudulent 
claims to projicrty to prevent its seizure in satisfaction of fine ; after 
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tliis warning the objection should bo disposed of eitlicr by admitting ( 
the chiim, or referring the objector to a civil action, if his claim seems 
primd facie groundless. When a Sub. Magistrate has realized a line, 
he will credit it in his accounts, and certify the same to the Magistrate, 
who will at once notify the same to the Davogah of the Jail. 

“ The Tehseeldar of a Pergunnah will always receive a fine tendered 
by the Police or any other person, and grant a receipt, which receipt 
will be admitted by the Magistrate as payment. The Magistrate will 
receive fines tendered in his own Court. If the fine is tendered within 
the fortnight allowed to the Police to realize, the payment will be made 
through the Court Inspector that there may be a record of the transac- 
tion on his books. The Magistrate is also at liberty in special cases to 
allow fines to be j>aid by instalmenfs not extending beyond a period of 
six months. The JJarogah of Jails will also receive fines, and send tliem, 
with report, to the Magistrate, who will inform the Court Inspector, 
Sheriff, or tlie Sub Magi'^trate according to the stage at which the 
transaction may have arrived.” — Jud. Comr., Panjab, Cir. 51, Nov. 17, 
1802. 

Memoranda showing the amount of all fees, fines and penalties 
levied during the rnontli arc to bo forwarded by every Magisterial 
officer to the District Magistrate on the last day of each month, and a 
general statement is to be prepared by him and forwarded to the Court 
of Session —Mad. H. Ct., Dec. 21, 186S ; Fob. 9, ISG9. 

Tlie following Rules have been issued by the Government of Bengal, 
November 22, 1808, for tlie realization of Criminal Fines : — 

1. The only books to be kept are a Fine Register and a Fine Bal- 
ance Statement, 

2. In every Sudder or Sub-Divisional office there shall be kept a 
register, in Form A, in the hands of the Court Inspector or Sub-Inspec- 
tor. In this shall bo entered in a consecutive monthly series all fines 
imposed by any of the Magisterial officers of the station, or imposed by 
Sessions Judges or the High Court and transferred to the Magistrate for 
i»ealization. In each Coui t, one of the inohiii-rirs shall be specially 
charged with the duty of looking after the fines or other sentences. 

3. When an offender is sentenced by the Magistrate, a small 
printed form shall be at once filled in with the particulars, and sent 
with the prisoner in charge of a Constable to the Court Inpector’s office. 

4. The printed forms prescribed in Rule 3 should be bound 
together in the form of a cheque book, the outer section being torn off 
and sent with the convicted person to the Court Insjiector’s office, and 
the counterpart being kej^t in the Magistrate’s office. A consecucivo 
number should be given to each form. This form should bo used by 
the Magistrate in all cases, whether the fine is imposed by himself or 
by the Sessions or High Court, and the number in column 1 of the 
Register A should be the number of this form. The counterparts will 
enable the Fine Moburrir to check casilj^ the Court Inspector’s books. 

6. The Court Inspector will tlieii make the necessary entries in his 

Fines under Penal Code. Register of if fine bo part of the sen- 

tence, and will call upon the prisoner to pay 
the amount. If this be done, the necessary entries should bo made and 
tlio payer released, unless he be also sentenced to imprisonment. If 
the ^sentence bo one of fine only, and the fine bo paid in part, the 
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C. XXVIII. entries will bo iTitado and prisoner icleasccl and application bo made by 

the Court Inspector for a warrant for realization of the balfuace to tho 

S. 387. Court which passed the sentence. If the sentence be one of fine only, 
and the line be not paid at all, the Court Inspector shall apply for a 
warrant tor the realization of the whole amount No person, not also 
under sentence of imprisonment, alternative or otherwise, shall bo 
detained by the Court Inspector on account of inability to pay the line. 
Where the sentence is one of line, but with an alternative sentence of 
im])risonment on failure to pay the fine, if the fine be not wholly satis- 
fied at once, the Court Inspector shall report to the Court which imposed 
the sentence and shall take its written orders as to the term of impri- 
sonment proportional to the amount still unpaid which, under S. GO 
of the Indian IVnal Code, the convicted person has yet to undergo, 

G. A receipt should be granted to the person paying a fine by tho 
Court inspector or other Police officer to whom it is paid. 

7. Any further payments made during the currency of tho term 
of imprisonment must be at once reported to the Magistrate by tho 
Court Inspector with a view to the further amendment of the sentence 
of imprisonment or the release of the prisoner as the case may be. 

8. In any case where, under any special or local law, imprisonment 

, , , . , to be taken as a full satis- 

^ jmea under local or special convicted person 

elect to undergo the imprisonmept, the Court 
Inspector must bring him at once before the Couit imposing tho 
sentence, wliich shall certify to the fact of tho election, and the amount 
of One shall, if entered, he struck out of the Court Inspector’s 
books. Nothing hereinbefore laid down shall interfere with any special 
directions of law for the attempted realization of fine by distress or 
otherwise before carrying out any sentence of imprisonment upon tho 
offender, 

9. When a warrant for realization of a fine is received from the 
Sessions or any other Court not under the control of the Magistrate 
of the District, the fine shall be entejed in the register and shall be 
treated in all respects as a fine imposed by the Magistrate of the District 
which the offender has declined to pay, and for the realization of which 
a warrant has issued. But such entries may be conveniently distin- 
guished by having prefixed to them in red ink the letters S. or If, 0. 
for Sessions or High Court. 

10. All fines received by the Court Inspector must bo paid in 
by him daily to the treasury. The challaii sent with them should 
be in detail and accompanied by the Fine Kegister, and tho Treasury 
Moburrir receiving them will check each entry in the cliallan by the 
Begister of Fines, putting his initials to each in the proper column of 
the register. 

11. The challan receipted by the Ti’casury officer will be kept filed 
by the Court Inspector as his acquittance. 

12. It shall be the duty of tho Fine Mohurrir of each Court to 
examine daily the Court Inspector’s register, and to ascertain that each 
entry is made, and made correctly. Ho will certify this by his initials 
in the proper column. Ho is also responsible for the speedy pre])ara- 
tion of warrants. It is the duty of the Fine Mohurrir of tho principal 
Court, i, e., the Magistrate’s own Court at a Judder Station and Sub- 
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Divisional officer’s Court, where there are more than one at a Sub- Ch XXVIir 

Division, to check the Court Inspector’s monthly Statements and the 

totals in the cash columns of the register. Each Magistrate should S. 387. 
examine the Fine Register daily and check his own fines, signing his 
initials to each entry. He should sec that warrants are issued and 
remittances paid in and acknowledged without delay. 

13. The Magistrate of the District or officer in charge of a Sub* 

Division should also inspect the register from time to time, watch the 
action of bis subordinates, and check the Court Inspector’s totals at the 
close of each month. 

14 When any fine or part of a fine is remitted in any month sub- 
sequent to that in which it may have been imposed, whether on appeal 
or otherwise, or becomes irrecoverable in consequence either of the 
lapse of six years from date of sentence, or imprisonment having been 
suffered in lieu of fine, it shall be entered in the register in red ink 
under the month in which it is so remitted or lapses and the amount 
remitted or lapsing shall be shown in column 8 of the register. Whoa 
a fine is remitted in the same month in which it may have been 
imposed, the entry in column 8 will be made opposite the original entry 
and of course in black ink. 

15. If a fine be not realized in whole or in part in the month in 
which it is imposed, the whole fine or any outstanding balance of it 
(as the case may be) shall be entered in red ink under the month in 
which any part of it may be realized, a reference being made in the 
Remarks Column to the months and numbers of any former entries 
of the fine. Similarly all sub.sequent realizations of the fine should be 
entered against the original entry in the Remarks Column. Subsequent 
realizations daring the same month in which the fine was levied may 
of course appear in black ink in the proper columns opposite tho origi- 
nal entry, a total being struck in tlie body of the page. 

16. The totals of the red and black ink entries in columns 6, 8, 12, 

13, and 14 must, at the close of the month, be found both separately 
and together on each page, and carried on thus to the end of the month 
but no further, e. g,\ — 

Total of black ink entries ... ... ... 22 0 0 

Total of red ink entries ... ... ... 10 0 0 

Grand Total ... ... ... 32 0 0 

17. If the Court Inspector be required to meet any contingent or 
other expenses of the Court, ho must receive special advances for this 
purpose. Tho account of these must be kept quite distinct from tho 
fines accounts, and in no c«ase is any disbursement to be made from 
realized fines in the Court Inspector’s hands. Any refunds of fines will 
bo made by the Treasury officer on the order of the Magistrate. 

18. In the same way when all or any part of tlie line is directed 
to bo paid to complainant as compensation, this fact and the amount 
awarded must be noted in red ink in the ‘ Remarks’ Column of tho 
Register, but, after tho realization of the fine is reported by the Court 
Inspector, the disbursement of the compensation will in every case be 
made from tho Treasury on the Magistrate’s order. Fines under S. 209 

48 
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Ch XXVIII of the Criminal Procedure Code will be treated as if imposed in a case 

instituted on complaint by the original defendant. « 

S, 387. 19. In non-appealable cases, however, should the Court Inspector 

report that the fine or amount of award under S. 209, Criminal 
Procedure Code, has been paid to him before the parties leave the 
Court, the Magistrate may direct payment to be made to the person 
entitled to compensation from his permanent advance, such payment 
being afterwards adjusted at the Treasury against the Fines Account 
as though originally disbursed there. In all other cases the Magis^* 
trate will give an order on the Treasury for the amount as prescribed 
by Rule 18. 

20. In Sub-Divisions where there is no Sub-Divisional Treasury, 
and the fine collections remain in the Court Inspector’s hands till the 
close of the month, payment of compensation, where this can legally be 
given, may be made by the Court Inspector on the Magistrate’s order 
in any case in which the fine has not formed an item in a challan to 
the District Treasury. Where the fine has been challaned, the Magis- 
trate may order payment of the compensation from his permanent 
advance, adjusting it afterwards as prescribed in Rule 19. In these 
Sub-Divisions, however, column 14 of Register A should be sub-divided 
so as to show separately amounts paid by Court Inspectors as compen- 
sation out of realized fines and amounts remitted to the Treasury. 

21. A monthly balance sheet should be prepared in a book fgr 
the purpose, showing 

Grand balance of fines outstanding 

Amount imposed during month, t. e 

Total of black ink entries in column 6 

Grand total realizable 

Amount remitted on appeal, &c., or written off by Com- 
missioner’s order, t. e., Grand Total of column 8 

Amount realized — 

Of new fines — 

t, e., Total of black ink entries in column 12 

Of old fines — 

t. e.j Total of red ink entries in ditto 

Grand Total (of column 12)... 

Balance — 

Of new fines — 

t. e.f Total of black ink entries in column 13 

Of old fines — 

e. e,. Total of red ink entries in ditto 

Grand Total (of column 18) 

The grand balance outstanding at close of previous month, less the 
total of red ink entries in columns 8 and 12, and plus the black ink 
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entries in column 13, will give the grand outstanding balance of theOhXXVlIZ 

present mdhth. 

A certificate to the following effect should be given at foot : — S. 387. 

Certified that the total of the above realized fines has been 
brought to credit in the Treasury accounts.** 


Initial of Treasury ofiicer. 


Magiitrate. 


Court Inspector. 


„ Fine Mohurrir. 


22. A copy of each Sub-Divisional Balance Sheet must be sent to 
Magistrate of the District within two days after the end of munth, and 


the Balance Sheet of the Sudder Station ought to be ready within the 
same time. 


23. A general District Balance Sheet must be sent to Commis- 
sioner within ten days of the close of the month. 

24i. The above would seem to be sufficient check upon the Court 
Inspector’s Department, if properly carried out. But under the Penal 
Code fines may bo realized any time within six years, or during the 
term of imprisonment of tlie offender, if this be more than six years. 
It is requisite therefore that at each Thannah a Register, in form B, 
be kept of all warrants received for realization of fine within its juris- 
diction. Whenever a balance is left unrealized it is the duty of the 
Police to institute periodical inquiries as to the acquisition of property 
by the defaulter. The fact and result of making these inquiries should 
be entered in the column of Remarks at least once a quarter. 

25. The inquiries should not, in the first instance, be made in any 
formal or official manner, but the officer in charge of a Police station, 
when visiting villages or receiving reports from Rural Police, should 
inquire from time to time verbally as to the position and occupation 
of any defaulter resident within his jurisdiction. If it shall appear 
that such defaulter can in all probability pay the amount of fine out- 
standing against him, the Police officer shall forthwith report the mat- 
ter to the Magistrate having jurisdiction, with a view to the issue of 
a warrant. In all other cases he will merely note “ no assets” in the 
Remarks column, dating the entry. 

26. The Magistrate should, in every case, exercise a sound dis- 
cretion as to the issuing or refusal of warrants ; and may, if he think 
fit, order a local inquiry to be made by a superior officer of Police before 
granting such. 

27. The inquiries provided for under Rules 24, 25, and 26 may 
be made by a Head Oon stable under the immediate orders and super vi- 
flion of his superior officer. A Head Constable employed on this duty 
should alwa^^s receive precise instructions as to the cases to be inquired 
into, and mode of his inquiry. 

28. Warrants of this description subsequent to the first must be 
entered in the Thannah Register in red ink, but be treated as a fresh 
entry, a reference being made in the Remarks column to the year and 
number of the original warrant. 

29. In the event of the death of a defaulter being reported, one 
final and formal inquiry should be made as to whether he has left any- 
where any property of any kind liable for his debts. 

.30. All fines realized should be remitted with the returned war- 
rant to the Court Inspector at once. 
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Ch XXVIII 31. The Magistrate should call for the Register o£ each Thannah 
at least once a quarter, and have it compared with the Court^Inspector’s 
S. 3b7. Register. He should also note that the Police inquiries have been 
regularly made and pro])orly recorded. 

3^. The Coinniissioner on his annual tour of inspection or at such 
other times as he may deOm lit, should examine the Fine Registers and 
give orders for the writing ofE of all fines which, in consequence of the 
death of the 'defaulter or of its having been ascertained after repeated 
inquiry that there are no assets, may be irrecoverable. 

* See Tables A and B. p. 381, 


• The Madhas Hian Court lias prescribed the following 


STATEMENT OF FEES, FINES, AND PENALTIES. 


Statement of Fees, Fines, Penalties, levied in the Judicial Magis^ 
terial Courts in the Zillah of in the month of 18 . 


Nature of sums levied. 

Civil Court. 

Small Cause 
Court. 

Principal 
Sadr Amins’ 
Courts. 

District 

MoonsifFs* 

Courts. 

Magistrates’. 

3 

H 

Stamp duly on unstamped 
or insullicicntly stamped 
documents. 

Penalties on documents. 

Fines and Forfeitures. 

Sale proceeds of unclaimed i 
property. 

1 

Court Fees Stamps. 

Ptoccss Service Fees. 

Total 

Refunds 

1 

j 

1 
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Note. — The register in this form should be kept for each calendar year. When a new register is commenced, cases 
remain unrealized should be entered before the cases of the current > ear. The balance of fines unrealized need not be ei 
prescribed in S> 70 of the Indian Penal Code has expired. 


EXECUTION OF SENTENCE OP WHIPPING. 883 

388. When an offender has been sentenced to Ch XXVIII 

Suspension of exeoutton fine Only, and to imprisonment in 
of sentence of imprison- default of payment of the fine, and 

the Court issues a warrant under 
section 386, it may suspend the exoxjution of the sen- 
tence of imprisonment and may release the offender on 
his executing a bond, with or without sureties, as the 
Court thinks fit, conditioned for his appearance before 
such Court on the day appointed for the return to such 
warrant, such day not being more than fifteen days from 
the time of executing the bond ; and in the event of 
the fine not having been realized the Court may direct 
the sentence of imprisonment to be carried into execu- 
tion at once. 

(Act IV, 1877, S. 185.) 

S. 388 makes no provision for a prof)oriionate reduction of the 
imprisonment in default of payment of line where only a portion of the 
fine has been realized. S. 69, Penal Code, Ijowever, declares that, if, before 
expiration of the term of imprisonment in default of payment, such a 
proportion of the fine be paid or levied that the term of imprisonment 
suffered on default of payment is not less than proportional to the part 
of the fine still unpaid, the imprisonment shall terminate. 

389. Every warrant for the exeeution of any 

Wixomayissnewarrant. Sentence may be issued either by 
the Judge or Magistrate who pass- 
ed the sentence or by his successor in office. 

(S. 307, last para.) 

390. When the accused is sentenced to whipping 

Execution of sentence of only, the scntcnce shall be execut- 

nrwppingoniy. cd at such place and time as the 

Court may direct. 

(S. 302A, cl. 2.) 

(Act XI, 1874, S. 32.) 

The Whipping Act (VI of 1864), Ss. 2,5, declares for what offences 
and under what circumstances sentence of whip^iing may be passed as a 
sole sentence. 

391. When the accused is sentenced to whipping 

Execution of sentence of addition to imprisonment in a 

whipping, in addition to casc which is subject to appeal, the 
Imprisonment. whipping shall not be indicted 

until fifteen days from the date of the sentence, or, if 
an appeal be made within that time, until the sentence 
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Ch XXVIII is confirmed by the Appellate Court : but the whipping 
inflicted as soon as practicable after the expiry 
of the fifteen days, or, in case of an appeal, as soon as 
practicable after the receipt of the order of the Appel- 
late Court confirming the sentence. 

The whipping shall be inflicted in the presence of 
the officer in charge of the jail ; unless the Judge or 
Magistrate orders it to be inflicted in his own presence. 

(S. 310.) 

“ Wliipping in addition to imprisonment.’* This should bo road 
with the Whipping Act (VI of 1801) Ss. 3, 4, and does not refer to a 
case in which for a second offence on the same trial sentence of whipping 
is passed. — Mad. H. Ot., Nov. 2S, 1878 Weir, 240. 

A prisoner was sentenced on three separate convictions : to a 

term of imprisonment ; second, on expiry of that term to whipping ; 
thirds to a term of imprisonment after the execution of the previous 
sentence of whipping. It was held by the Madras High Court that 
any postponement of execution of a sentence of whipping except under 
S. 301 was illegal, and the sentence of wliipping was accordingly set 
aside as bad in law, the second sentence of imprisonment being ordered 
to follow on expiry of the first sentence. — Mad. H. Ct. Pro., Dec. 10, 
1873 ; 7 Mad., xxix, App. But if he escapes from Jail during the fifteen 
days during which execution of the sentence of whipping is suspended, 
the whipping may he inllictcd on his recapture. Mad. H. Ct. Pro. Aug. 
10, 1874 ; VVeir, 237. A direction on the warrant of sentence that the 
wbij)ping shall be inflicted immediately on expiry of the sentence of 
imprisonment is illegal. The oHicer in charge of the Jail on receiving 
such a warrant should return it for correction. When such an illega- 
lity has been committed, the whipping may bo inflicted on receipt of tho 
order of the High Court correcting it. Mad. H. Ct., Jan. 31, 1877; 
Weir, 238. 

If through neglect or accident or wilful breach of duty the 
whipping is not inflicted as directed by S. 391, the convict is not thereby 
freed from liability. The sentence there subsisting must he executed. — 
Bomb. H. Ct., Aug. 5, 1878, But contra Madras Court ; where 
a sentence of whipping directed that it should be inflicted at the 
expiry of the sentence of imprisonment and the term specified in S. 
391 bad passed, that sentence was held to be inoperative by lapse of 
time, and was cancelled. — 6 Mad., xxxviii, App. Pro. Nov. 13, 1871 ; 
and Mad. H. Ct. Pro., Dec. 10, 1873 ; 9 Mad. Jiir., 104. See also 
In re Jaffir Ali, 20 W. R., 70. But where a Sessions Judge sentenced 
a convict to one year’s rigorous imprisonment and to receive thirty 
stripes, one week before his release, the High Court ordered the whip- 
ping to be inflicted at once, as the postponement of it was opposed to 
the Whipping Act, — Bomb. H. Ct., Jamalvalad Nanabhai, Dec. 22, 
1870. 

It should be noted, that, under this Code, in a case in which sen- 
tence of whipping only is passed by a Magistrate of the first class, 
there is no apj^eal. — Ss. 273, 274. An appeal, however, lies against, 
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sentences of whipping passed Magistrate of the second class; but, if Oh XXVIII 

the whipping be awarded in lieu of any other punishment, the sentence 

should be carried into execution without delay. The effect of the Ss. 392'— 
appeal will bo to ascertain the correctness of a sentence already carried 394. 
out, and not to bring under review the sentence itself with a view to its 
revision. — Cal. H. Ct., 1864, 314. 

392. In the case of a person of or over sixteen 

Mode of Inflicting y^ars of a^c, whipping shall he 

punishment. inlUctefl witli a light ratan not less 

than half an inch in diameter, in such mode, and on 
such part of the person, as the Local Government 
directs ; and, iu the case of a person under sixteen 
years of ago, it shall bo inflicted iu the way of school- 
discipline with a light ratan. 

Limit of number of In uo caso shall sucli puuish- 

Btripes. ment ex(;ecd thirty stripes. 

(Ss. 311, paras. 1, 2.)“ 

Any juvenile offender who commits any offence which is not by 
the Indian Penal (^xle punishable witl\ death, may, whether for a first 
or any other offence be iiiinished with whij^ping iu lieu of any otlier 
punislinient to which he may for such offence be liable under the said 
Code. Whipping Act (V^ I of 1861) S. 5. 

393. No sontoneo of whipping shall he cxecnttKl 

Notto be eieeutod by *>y iustalllK'llt.S ; aild UOlie of tllO 
instalments. followiiig ]K‘r.sons shall he puuisli- 

Exemptious. witli whipping (iiamoly) : — 

(a) females ; 

(h) males sentenced to death, or to tv.ansportation, 
or to [lenal servitude, or to imjirisoumcnt for more than 
five years ; 

(t?) males whom the Court considers to be more 
than foi*ty-five years of age. 

(S. 3i2, para. 3.) 

(c) is new. 


394. The punishment of whipping shall not be 


Whipping not to be in- 
flicted if offender not in 
fit state of health. 


inflicted unless a Medical Officer, 
if present, certifies, or, if there is 
not a Medical Officer present, unless 


it appeal’s to the Magistrat*' or officer present, that the 
offender is in a fit state of health to undergo such punish- 


ment. 


49 



386 


COhR OF CRIMINAL PROCEDURE. 


Ch XXVIII 
S. 395. 


II', during the execution of a sentence of whipping, 
a Medical Officer ccrtifie's, or it 

Stay Of execution. a ni/r • 4 - /v* 

appears to the Magistrate or oilicer 
present, that the offender is not in a fit state oF In^alth 
to underii^o tluj remainder of the sentence, the whipping 
shall be finally stopped. 

(S. 312, paras. 1, 2.) 


S 300 directs that a sentence of whijiping shall be executed at 
such ])lacc and at siicli lime as the Court may direct : the Lieutenant- 
Governor of Ihmqal has ordered that where whi])])ing is the sole punisli- 
ment awarded, ofHccr.s should make arrangements for having it carried 
out at once at tlie I\1 agistrate’s oliicc in communication with the Civil 
Surgeon or Native Doctor of the station. — Cir. 21, Jan. 1S7(5. 

The Governor-General of India in Council has notified that he con- 
siders tliat the pr(‘cauiion of having a Medical officer present at the 
lime of the infiiction of the punishment should be observed in every 
instance wlieii practicable. 

A Medical olficer, during execution of a sentence of whipping, cer- 
tified that tlio accused was not in a fit state to undergo the remainder 
of the sentence, which was accordingly stayed, and tlie prisoner who 
liad been sentenced only to whipj^ing was dischai'ged by the Magistrate. 
On a reference to it, the Calcutta IJigli Court ap])roved of the Magis- 
trate’s jn’occcdings. — 3 Wyman, 3, heAters, * See also 3 Mad., i, App, 
Pro. July 25, 1S(M. The ])risoner sliould not necessarily be discharged 
though lie cannot suffer the remainder of the sentence of whipping ; see 
S. 31)5. 

395 . Id ai>7 case in which, undor section 391, 

Procedure if punishment » SOuti'IlCO of whipping is, whollj 
cannot be inflicted under Ol’ part iallj, pi'OVt'llttitl, from hoiug 

section 304. ex(*euto(l, tlu^ olYonfler sliall he kept 

in custody till the Court wliich pa.s.sed tlie sentence can 
I’cvise it; and the said Court may, at its discretion, 
cither remit such sentence, or sentence the offender in 
lion of whip[)ing, or in lieu of so much of tlie sentence 
of whipping as was not executed, to imprisonment for 
any term not exceeding twelve months, which may ho 
in addition to any other punishment to which ho may 
have hcen sentenced for the same offence. 

Nothing in this section shall he deemed to autho- 
rize any Court to intlict imprisonment for a term ex- 
ceeding that to which the accused is liahle hy law, or 
tliat wJiicli tlie said Court is competent to inflict. 

(S. 313.) 

S. 305 does not enable a Court to sentence an offender to fine if 
lie cannot suffer the sentence of whipping originally passed, 



EXECUTION OF SENTENCE ON ESCAPED CONVICTS. 


38f 


£jxecution of sentence 
on escaped convicts. 


S. 396. 


39 . 6 . When sentence is passed under this Code XX VI II 

on an escaped convict, such sen- 
tence, if of death, fine or whipping, 
shall, subject to the provisions 
horcinhefore contained, take effect immediately, and if 
of imprisonment, ptmal servitude or transportation, shall 
take effect according to the following rules, that is to 


say 

If the ncAv sentence is severer in its quality than 
the sentence Avliich such convict was undergoing when 
he escaped, the ncAV sentence shall take effect imme- 
diately. 

When the neAV sentence is not severer in its qua- 
lity than the s(;nt(‘,nce the convict was undergoing when 
he escaped, the new sentence shall take elfcet after he 
has suffered imprisoiiuumt, penal servif ude or transpor- 
tation, as the cas(; may be, for a further period e(iual 
to that Avhi(!li, at the time of his escape, remained un- 
expirtul of his fornu'r sentence. 

Explanation. — Eor tlie. purposes of this section — 

{(i) a s(']itence of transportation or penal servitude 
shall be deeiued severer than a sentence of imprison- 
ment ; 

(Ij) a senti'uce of imprisonment Avith solitary con- 
finement shall be deemed scA'crer than a sentence of the 
satire dc'scriptiotv of imprisonment Avithout solitary 
confinement ; and 

(c) a sentence of rigorous imprisonment shall be 
deemed severtn* tlnan a stmtence of simple imprisonment 
with or without solitary confinement. 

■ (S. 310.) 


S. 22Js Pena] Code, provides the puuLslimont for an escape or a a 
attempt to escape by a convict. 

A sentence of solH.ary confinement may be passed by any Court or 
any person who is convicted of an offence for wbicli the Court has power 
to sentence him to rigorous imprisonment. S. 73, Penal Code. 

Tlie attention of all Sessions Judges and Magistrates in Bengal has 
been drawn to the special requirements of S. 306, and they^ have been 
directed to specify in the warrants of sentence the date from which 
a sentence is to take effect, whether at once or after the lapse of a 
period equivalent to a portion of the prisoner’s original sentence which 
remained unoxpired at the date of bis escape, the date on which tho 
original sentence, of which tho currency was interrupted by the escape, 
will expire being clearly shown. — CaL H. Ct. Cir. 9, July 15, 1873, 
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Ch XXVIII The Govern or- General in Council is pleased to direct that, in 

inofliiicaiion of the Circular of the 22nd NovcmbtT, the following pro- 

S. 397. cedure bo observed upon the rc-captiire of a convict, if the Local 
Governments see no impediment. 'J'he Police, who have arrested a 
person upon the charge of having escaped, will apply to the Magistrate 
bcfoni whom the accused has been brought for an adjournment, to 
enable them to ascertain whether a warrant has been received from 
Port Dlair for his re-capture. Imjuiiy should be made at the Home 
De|)ariment of the (government of India, if no warrant has been 
received by the Police of the ])rovince in which the convict has been 
anested. And in all cases of escape by a life convict, the Superin- 
tendent of Port Blair or other Magistrate having jurisdiction, as soon 
as the fact of escape is known, should issue a warrant charging him 
with having committed an offence under S. 221, Penal Code, to the 
chief of the Police of the province oi administration in which the con- 
vict is known or is likely to be found, and should also forward a warrant 
forthwith to this d(‘partinent. If the warrant is forthcoming, the 
IMagistrate by whom the case is being inqnii’cd into will decide whether 
tluM’o is any reason why the accust‘d should not be removed in custody, 
under Ss. S5, SO, (criminal Procedure Code, to the Magistrate at the 
' Andamans who issued the warrant — Onhu’s of Govt, o^’ India, Homo 

r)(‘pt. dated May 18, 1871, circulated by Govt, of Bengal, Cir. 22, dated 
May27, 1S74 

" The Calcutta High Court has held (ISO, ISOl) that S. 30G docs 

not ap])ly to the escape of a person from the custody in which he may 
have been detained when under trial. Such an escape is punishable 
under S. 224, Penal Code. 

397 . When a person already underj^oins;' a sen- 
sentenoe of offender ai- t(*nee of impi’isonnient, penal sor- 

rtady sentenced for an- • a t a^ j ^ • 

other offence. VltU(l(^ OF tmilsportatlOll IS SOli- 

tenecd to imprisonnaent, penal senritude or transporta- 
tion, snch impj’isonmcnt, penal s(?rvitnde or transporta- 
tion shall commence at the expiration of the imj)iison- 
ment, ptmal servitude or transportation to which he has 
been previously sentenced. 

Provided that if he is underf^oinj? a sentence of 
imprisonment, and the sentence on such suhscqncnt 
conviction he one of transportation, the Court may, in 
its discretion, direct that the latter sentence shall com- 
mence immediately, or at the expiration of the impri- 
sonment to which he has been previously sentenced. 

(S. 317.) 

Where the first sentence is set aside on appeal or revision, the 
second sentence which was to take effect on expiration of the first 
commences from that time, it being immaterial whether the first 
sentence has been executed or been set aside by a superior Court. 
I3omb. High Court, Seen, in Cliambert, April 29, 1879, 
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When a sentence of imprisonment is passed on a person who had Ch XXVIll 

jnst been convicted and sentenced for another offence, it is contrary to 

S. 807 to make the second sentence concurrent with the first. — Bomb. Ss. 398, 399. 
II. Ct. Hem. in Chambers, Au". 3, 18G9. 

In ignorance that the person under trial before him was already 
under sentence in Jail, a Magistrate convicted and sentenced liirn, 
dating the warrant irrespective of the previous sentence. The Calcutta 
High Court (3 W. U., IG. C. L.,) held that the Magistrate was com- 
petent to alter the date of the warrant, as the alteration referred only 
to the time at which the sentence should commence, and not to the 
sentence itself. 

The terms of S 397 seem to make any such alteration in the 
warrant unnec(*ssary, as the second sentence, it is enacted, “ shall com- 
mence at the expiration of the imprisonment, penal servitude or trans- 
portation to which he has been previously sentenced’* except under 
circumstances speciiilly provided for. 

398 . Notliing in section 39G or section 397 shall 

saving as to sections 396 held to cxcusc aiiy poi'son from 

and 307 . any jiart of tlie pinisliment to 

which he is liable upon ids former or subsequent con- 
viction. 

(S. 317, Proviso.) 

399. Wlieii any ptM'soii under thc/tige of sixteen - 
conflnemeiit of youth- ycai’s is Sentenced by any Criminal " 

lories. Coiirt to inipnj^iuiioiit tor any 

offence, tlic Court may direct that sucJi j^erson, instead 
of being imprisoned in a crindi^’ jail, shall be con- | 
fined in any relovinatvny estahlndied by the Local Go- < 
viM-nment as a fit place for cou|menfent, in Avhieh there/ 
arc means of suitabh; disciplii and of training in some^ 
hraindi of useful industry, Avldch is k(q)t by a person ^ 
willing to obey such rub^s as the Local Government 
prescribes with regard to^ 
persons confined tlicreim 

All persons confined under this section shall be 
subject to the rules s/ 2 ’’^‘esci‘ib(?d. 

/ (S. 318.) 

Act V of 1870 relates to lleformatory Schools. 

S. 7 of that Act provides that wlieiiever any youthful offender, that 
is, any person under the age of sixteen years, is sentenced to trans|)orta- 
tion or iinprisonnicnt and is in the judgment of tlie Court by which he 
is sentenced («) under the age of sixteen years and (b) a proper person 
to be an inmate of a Reformatory School, the Court may dii’oct that 
instead of undergoing his sontenco, he shall be sent to a Ri.formatory 
Sehuol, and bo there detained for a period which shall not bo less than 
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Ch XXVIII two years and not more than seven years, and shall be in conformity 

with any rules made under section twenty-two, and for tlie tivne being in 

S. 400. force. 'J'lio powers so conferred by the Court shall be exercised only by 
(a) the High Court {h) tlie Court of Session (c) a Magistrate of the 
iirst class {</) a ^Magistrate of Police or a Presidency Magistrate in tho 
towns oF Calcutta, Madras and liombay. 

S. 8 further enacts that whenever any youthful offender under the 
age of sixteen years luis been or shall be sentenced to imprisonment, tho 
officer in charge of the Jail in which such offender is conGned may 
bring him belore ihe Magistrate witliin whose jurisdiction such Jail is 
situate ; and the Magistrate if lie thinks the offender (/«) under the age 
of sixteen years and (b) a proper* person to he an inmate of a Reforma- 
tory School, may direct him to be sent to a Reformatory School, and 
be there detained for a period which shall not be less tlian two and not 
more than seven years, and which shall be in conformity with any rules 
made under section twenty-two and for the tiim' being in force. In 
tliis section a Magistrate means in tho to'vns of (kilcutta, ]\Ia.dras and 
Rombay, a Magistrate' of Police or Presidency Magistrate, and elsewhere 
a Magistrate of the first class. 

Nothing contained in sections 7 and 8 shall bo deemed to authorize 
the detention in a Keformatory School of any person after ho is proved 
to be above tlie age of eighteen y(*ars. 

In directing that a youthful offender uiulcr sentence of imprison- 
ment should he sent for detention in a Reformatory School, the period 
of that detention should not ho G\.(‘d with refereiiee to tho vsentenco of 
imprisonment, hut ratlier to the eircumstanees of tho case and the age 
of tlie youthful offender, as detention in a Itoformatory Scliool is not ti 
punishment ecpial in severity to imjirisonment in a Jail, and a sufficient 
term of such detention is necessary to effect any reform in his habits 
and to teacli him some trade or profession likely to enable him to earn 
an honest livelihood on His release. 

400 . AVlicn a sout(Mico lias boon fully cxocutod, 

Return of warrant on tho ()irio(;r oxoculini' it. sliall roturn 
execution of Hontonce tlio Warrant to tlu‘. Court fi’om 

wliicli it issnod, with an ('ndorsoment under liis band 
ceilifying the manner in which the sentence has been 
executed. 

(S. 305.) 

Sec Act V of 1871, Ai*i*Esm,v. 
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CHAPTER XXIX. 

Of Suspensions, Remissions and Commutations 
OF Sentences. 


Ch. XXIX. 
S. 401. 


401 . When any person has lieen sentenced to 
Power to auspead or piinishnicnt loi* ail ollence, the 
remit sontenoes Gov(ji*uor General in Council, or 

the Local Government, may at any lime, without con- 
ditions or upon any conditions whudi tlic person sen- 
tenced accepts, suspend the ex(;cution oJ! his sentence 
01* remit the whole or any part of the punishment to 
which he has heen sentenetid. 

Whenever an application is made to the Governor 
General in Council or the Local Government for the 
suspension or remission of a s(mtom;e, tlie Governor 
General in Council or the Local Government, as the 
case may he, may require tJie prcsi(Iini:> Judge of the 
Court before or by which the conviction Avas had or 
confii’med to state his opinion as to vvJietlicr the ai)])li- 
cation should be granted or refused, together with his 
reasons for sucli opinion. 

If the persoii in whose favour a sentence has been 
suspended or remitted fails to fulfil the conditions 
prescribed by tlie Governor General in Council or the 
Local Government, as the case may be, may cancel 
such suspensujn or remission, whereupon such person 
may, if at large, be arrested by any Police-olficer with- 
out warrant and remaiuled to undergo the unoxpired 
portion of the sentence;. 

Xothing herein contained shall be deemed to inter- 
fere with tlie 1 ‘ight of Her Maj<‘sty to grant iiardons, 
rcpiaeves, respites or remissions of punishment. 

(S. 322, i)aras. 1, 2.) 

(Act XI, 1«71, S. 31.) 


P.ira. 2 is new. 

S. 23, Act V of 1871, empowers the Governor-General in Council 
to “ grant to any convict sentenced to be ke|)t in penal servitude, a 
license to be at largo within Bintish India or in such part thereof as 
in sutli license is expressed, and upon such condition as to tlie Governor- 
Ocubral in Council seem fit and Ss. 25 — 2U contain the law for the 
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Ch. XXIX. revocation of such license and the procedure to be taken on breach of 

any of tlie conditions thereof. ^ 

In the Pan jab, applications under S. 401 should be submitted to 

S. 402. Government tlirou^h the Chief Court in order to prevent the possibility 

of tliat Court Ijearing in a}>pcal a case in which Government bus remit- 

Ch XXX. ted or commuted tlie punishment. — Smyth, p. 117. 

402. The Govt'riiov Geiu'i-al in Council, or the 

Power to commute Local Govcriimciit, may Avitliout 
punishment. collSGllt Op tllO pcrson SCTl- 

tenced commute any one of the following sentences 
for any other mentioned after it : — 

(h^atli , transportation, penal servitude, I'igorous 
imprisonmomt for a tenu not exet'eding tliat to which 
he might liave been sentenced, simple imjnisonment for 
a like term, line. 

(S. 322, para. 3.) 

Ss. 54 and 55 of the Indian Penal Code confer similar powers on 
the Government of India, or the Government of the place in whicli the 
offender shall have been sentenced, with resjK'ct to the commutation 
(S. 51)of a sent('!ico of death to any other ))unishment under that 
Code, and (S 55) of a sentence of transportation for life to im])risou- 
xiient, rigorous or simple, for a term not exceeding fourteen years. 


CHAPTEll XXX. 


Of phevious Acquittals on Convictions. 

403. A pcii'son wlio has ojicc hecn tried })y a 
„ ... Coui't of! competent iiirisdietion 

Person once convicted , 


or acquitted not to bo 
tried lor same offence. 


I 

for an olVenee and convicted or 
acquitt(;d of sueli offence shall, 
while such conviction or acMpiittal remains in force, not 
he llahle to he tried af^ain for the same olfenee, nor on 
the same facds for any other olfenee for wliiedi a differ- 
(,‘nt charge from the one made against him might have 
been made under section 230, or for which he might 
have hecn convicted under section 237 . 

A person ac(|uitt(^d or convicted of any otfenco may 
he afterwards tried for any distinct offence for which a 
se 2 )arate charge might have been made against him on 
the foi-mer trial under section 235, i>aragrai)h one. 

A person convicted of any olfenee constituted by 
any act causing consequences which, together with ^uch 
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act, constituted a different offence from that of which Ch. xxx. 
he was convicted, may he afterwards tried for such last- g~^o 
mentioned offence, if the consequences had not hap- 
pened, or were not known to the Court to have happen- 
ed, at the time when he was convietcd. 

A person acquitted or convicted of any offence 
constituted by any acts may, notwithstanding such 
acquittal or conviction, be subsequently charged with, 
and tried for, any other offence constituted by the same 
acts which he may have committed, if the Court by 
which he was first tried was not competent to try the 
offence with which he is subsequently charged. 

Explanation. — The dismissal of a complaint, the 
stopping of proceedings under section 249, the discharge 
of the accused, or any entry made upon a charge under 
section 273, is not an acquittal for the purposes of this 
section. 

Illustrations. 

(a) A is tried upon a cliarge of theft as a servant and acquitted. 

He cannot afterwards, while the acquittal remains in force, be charged 
with theft as a servant, or, upon the same facts, with theft simply, or 
with criminal breach of trust. 

(*) A is tri(3d upon a charge of murder and acquitted. There is 
no charge of robbery ; but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be charged with, and tried for robbeiy. 

(c) A is tried for causing grievous hurt and convicted. The 
person injured afterwards dies. A may be tried again for culpable 
homicide. 

(d) A is charged before the Court of Session and convicted of the 
culpable homicide of B. A may not afterwards be tried on the same 
facts for the murder of B. 

{e) A is charged by a Magistrate of the first class with, and con- 
victed by him of, voluntarily causing hurt to B. A may not after\yards 
be tried for voluntarily causing grievous hurt to B on the same facts, 
unless the case comes within paragraph three of this section. 

(/*) A is charged by a Magistrate of the second class with, and 
convicted by him of theft of property from the person of B. A may 
be subsequently charged with, and tried for, robbery on the same facts. 

(y) A, B and C are charged by a Magistrate of the first class 
with, and convicted by him of, robbing D. A, B and C may afterwards 
be charged with, and tried for, dacoity on the same facts. 

(S. 460.) 

In reading this section the terms of the penultimate para, of section 
4 should be borne in mind “ Words which refer to acts done 6.itend also 
to illegal omissions.*’ 

50 
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Cb. XXX. S. 511 provides special means for proving a previous conviction or 
■ acquittal. 

S. 408. S. 240 provides that where, after conviction on one out of several 

charges against the same person, the complainant or officer conducting 
the prosecution, with the consent of the Court, withdraws the r^pain- 
ing charge or charges, such withdrawal shall have the effect of an 
acquittal on such charge or charges unless the conviction be set aside, 
in which case the inquiry or trial of the charge or charges so withdrawn 
may proceed. 

Similarly S. 494 declares that if the Public Prosecutor, with the 
consent of the Court withdrew from the prosecution of any person in 
cases tried by Jury before the return of the verdict and in other 
cases before the judgment is pronounced such person shall be acquitted 
if such withdrawal is made after a charge has been framed or when no 
charge is required on withdrawal of the complaint by the complainant in 
a summons case, the Magistrate shall acquit the accused. S. 248- 

If in the course of the trial of a summons-case the complainant 
does not appear the Magistrate shall ordinarily acquit the accused. 
S. 247. 

The compounding of an offence under S. 346 has the effect of an 
acquittal of the accused. 

When a Jury is discharged in a trial before a High Court because 
six persons out of nine do not agree in opinion or because the Judge 
disagrees with such majority, if the Judge considers that there should 
be no re-trial he shall make an entry to that effect on the charge, such 
entry operating as an acquittal. S. 308. 

The previous conviction or acquittal must have been on a trial held 
by a Court having jurisdiction over the offence charged. — Muthoora 
Prashad Panday, 2 W. li., 10. 

The previous conviction or acquittal must he in force, that is, it 
must not have been subsequently set aside by a Court of Appeal or 
Revision. So it was held that the reversal of a conviction on the ground 
of misdirection to the Jury is no bar to a fre.sh trial — Kali Churn 
Gangooly, 7 W. R , 2 ; also when, in the previous trial by the Court of 
Session, the proceedings had been quaslied as irregular or illegal. — 
Wahid Ali, 3 W. R., 42. 

The following remarks made by Peacock, C. J., in the case of 
Dvvarkanath Dutt, 7 W. R , 15, are important in connection with this 
section : — 

When a former conviction or acquittal is set up as a bar to a subse- 
quent trial, the Court before which the second trial is held has nothing 
to do with the evidence given on the former trial, except for the purpose 
of ascertaining whether the offence which formed the subject of the 
first trial is the same as that which forms the subject of the second 
charge. If the offence is the same, the former conviction or acquittal 
is a bar to the second trial, whether the second Court considers that the 
former conviction or acquittal was warranted by the evidence given on 
the first trial or not. If the offence is not the same, the former convic- 
tion or acquittal is no bar to the trial upon the second charge, notwith- 
standing the evidence given in the two cases is the same, and the Court, 
whether the same as that which tried the prisoner for the first offence, 
or a different Court, is hound to apply its own judgment to the evidence 
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before ifc, and to give a verdict according to ita own conviction upon Ch. XXX. 

the evidence adduced. It appears to me that two distinct offences 

cannot be converted into one such offence by reason of any evidence S. 403. 
which thef prosecutor may think fit to adduce upon the trial for one of 
them. For instance, upon an indictment for murdering A, it would be 
no answer that the prisoner had been acquitted upon a trial for mur- 
dering B, unless it could be shown that the two charges related to the 
same person under different names. If it were shown that A and B 
were two different persons, as for instance that A was a man, and that 
B was a woman, no amount of proof as to what evidence was given on 
the trial for the murder of A could show that the offences were one and 
the same, so as to render the acquittal aa to A a bar to the charge of 
murdering B. 

Where a complaint was made to the Police of the commission of 
two offences, one cognizable, the other non-cognizable and the Police 
after investigation reported that the former was not established, on 
which the Magistrate ordered it to be expunged from his register, it was 
held that there was no bar to the trial of that offence. — Govt, of Bombay 
Shidapa, Ir L. K., 5 Bomb., 405. 


PART VII. 

OP APPEAL, REFERENCE AND REVISION. 

CHAPTER XXXI. 

Of Appeals. 

An appeal may be presented by any person authorized by the 
appellant to present it, not necessarily by a Pleader. Sabha Aitala and 
another, 1. L. K., 1 Mad., 304. 

The following periods of limitation are prescribed by Act XV of 
1877, Sch. II for the presentation of Criminal appeals 
From a sentence of death seven days from the date of sentence 
passed by a Sessions Art. 150 

Judge 

Against a sentence or order sixty days from the date of sentence 
appealed against pre- or order Art. 155 

sented to the High Court 

to any otlier Court thirty days as in Art. 155 

Art. 154 

Prom an order of acquittal six months from the date of the judg- 
ment appealed against 
Art. 157. 

Unless the appellant satisfies the Court that he had sufficient cause 
for not presenting the appeal within the prescribed periods, it shall be 
dismissed. Ss. 4, 5. 
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Ch. XXXI. Court is closed on the last day in which an appeal may bo 

presented, it may be presented on the day that the Court re-ppens. S. 5. 

Ss. 401 computing the period of limitation the day from which such 

407. Jjcriod is to be reckoned sliall be excluded, also the time requisite for 
obtaining a copy of the sentence or order appealed against. S. 12. 

404. No appeal shall lie from any judgment 
Unless otherwise provid- or Order of a Criminal Court except 

ed, no appeal to lie. providcd for bj this Codc or by 

any other law for the time being in force. 

(S. 286.) 

405. Any person whose application under section 
Appeal from order reject. 89 for the dclivcry of property or 

ing application for restora- tllC prOCCCds of the Salc thereof 
tion of attached property. been rejected by any Court, 

may appeal to the Court to which appeals ordinarily lie 
from the sentences of the former Court. 

S. 89 relates to the appearance of a person whose property has 
been attached or sold in consequence of its being supposed that he has 
absconded or is concealing himself to avoid execution of a warrant of 
arrest. Such a person, on his appearance within two years from the date 
of the attachment, and on proof that he did not so abscond or conceal 
himself, or that he had no notice of the attachment sufficient to enable 
him to attend within the specified time, is entitled to obtain restoration 
of the property, or if it or any portion of it has been sold, tlie nett 
proceeds of the sale after deducting the costs of attacliment. An appeal 
lies against a refusal to comply with such an application. 

406. Any person required by a Magistrate, other 
Appeal ftom order re- than the District Magistrate or a 

quirmg security for good Pri^sidcncy Magistrate, to give 
behaviour. Security for good behaviour under 

section 118, may appeal to the District Magistrate. 

(S. 267.) 

In addition to his powers as an Appellate Court, the District 
Magistrate can at any time order the discharge of any person impri- 
soned on default of giving security for good behaviour by order of any 
Magistrate in the District. S. 124. 

407. Any person convicted on a trial hold by 

Appeal from sentence of ^lagistratc of the SCCOnd Or 

Magistrate of the second third class, or any person sentenced 
or third Claes. ^ Under section 349 by a Sub-divi- 

sional Magistrate of the second class, may appeal to the 
District Magistrate. 
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The District Magistrate may direct that any appeal Cii. xxxi. 

Transfer* of appeals to Under tlus section, or any class of 
arst class Magistrate. guch appeals shall be heard by any 
Magistrate of the first class subordinate to him and 
empowered by the Local Government to hear such ap- 
peals, and thereupon such appeal or class of appeals 
shall be presented to such Subordinate Magistrate or if 
already presented to the District Magistrate shall be 
transferred to such Subordinate Magistrate. The Dis- 
trict Magistrate may withdraw from such Magistrate 
any appeal or class of appeals so presented or trans- 
fGri*0(i« 

(S. 266, S. 47, para. 2.) 

All orders passed by a Magistrate of tbe second or third class 
under S. 514 j forfeiting a bond are appealable to the District Magistrate, 
or, if not so appealed, may be revised by him. S. 515. 

A case dealt with under S. 349 and here referred to would be 
when a Magistrate of the third class Iiaving jurisdiction to hold the trial 
is of opinion that the accused is guilty but that the sentence which he 
can pass is inadequate. The case would in a Subdivision be then referred 
to the Subdi visional officer, and if he is of the second class and convicts, 
the sentence would be appealable as if it had been passed in a trial held 
by such officer. 

In the N. W. Provinces all Joint and Assistant Magistrates and 
Assistant Commissioners holding their Courts at the Head-Quarters of 
a District, being Magistrates of the first class, and next in seniority 
to the Magistrate of the District, have been vested with powers under 
S. 407 to hear appeals, such powers to be exercised only during the 
absence from Head-Quarters of the Magistrate of the District. — Gaz., 

1873, p. 903. 

In Sindh, Magistrates of the first class in charge of Divisions of 
Districts have been empowered to hear appeals under S. 407. — Bomb, 

Oaz,, 1873, p. 255. 

408- Any person convicted on a trial held by an 
Appeal from sentence of Assistant Sessions Judge, a Dis- 
^^^^t Magistrate or other Magis- 
ciaBB. trate of tbe first class, or any per- 

son sentenced under section 349 by a Magistrate of the 
first class, may appeal to the Court of Session : 

Provided as follows : — 

(a) when in any case an Assistant Sessions Judge 
or a District Magistrate passes any sentence which is 
subject to the confirmation of the Court of Session, 
every appeal in such case shall lie to the High Court, 
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Ch. XXXl. but shall not be presented until the case has been dis- 
— ~ posed of by the Court of Session ; 

** 411 ~ European Biitish subject so convicted may 

at his option appeal either to the High Court or the 
Court of Session. 


(Ss. 269, 270, 79.) 


An order passed by a Magistrate of the first class nnder S. 514f 
forfeiting a bond is appealable to the District Magistrate, or if not 
so appealed, may be revised by him. S. 515. 

When the person sentenced is an European British subject, the, 
sentence is always appealable (S. 416). In other cases no appeal lies 
against a sentence passed by any of the officers specified in S. 408 if 
the sentence be one of imprisonment only, not exceeding three months, 
or of fine only, not exceeding two hundred Rupees, or of whipping only, 
S. 412 ; nor if the conviction be by a Magistrate in a summary trial, if the 
sentence be one of imprisonment only, not exceeding three months, or of 
fine not exceeding two hundred Rupees, or of whipping only. S 413. 

A sentence passed under S. 349 would be in a case tried by a 
Magistrate of the second or third class having jurisdiction and sub- 
mitted by him to a superior Magistrate because he cannot pass an 
adequate sentence. 

Every sentence of imprisonment for a term exceeding three years 
passed by an Assistant Sessions Judge (S. 31, para. 3.) or a District 
Magistrate specially empowered under S. 34, is subject to the con- 
firmation of the Sessions Judge, and is thereupon appealable to the 
High Court after the case has been disposed of by the Court of Session. 


409 . An appeal to the Court of Session or Ses- 
sions Judge shall be heard by the 
Sessions Judge or by an Additional 


Appeals to Court of Ses- 
sions how heard. 


or Joint Sessions Judge. 


410. Any person convicted on a trial held by a 
Sessions Judge, or an Additional 


Appeal from sentence of 
Court of Session. 


or a Joint Sessions Judge, 
appeal to the High Court. 
(Ss. 80, 270, para. 3 ; S. 271.) 

(Act XI, 1874, S. 22, cl. 1.) 


may 


411. Any person convicted on a trial held by a 
Presidency Magistrate may appeal 
P^55'.S;;iKSSr to the High Co>u^ a the Magis. 

trate has sentenced him to impri- 
sonment for a term exceeding six months or to fine 
exceeding two hundred rupees. 

(Act IV, 1877, S. 167.) 
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412. rTotwithstanding anything hereihbefOTe oon- 
No .pperi in certain twined, where m accused person 
oases lirhen aoouBed pleads ll0/S plcSXlcd guilty and haS UGCH 

convicted by a Court of Session 
or a Presidency Magistrate on such plea, there shall be 
no appeal except as to the extent or legality of the 
sentence. 

(S. 273, last para.) 

Prom this it would seem that an appeal could lie against a convic- 
tion by any Magi.strate even a District Magistrate exercising special 
powers under S. 34 when the accu.sed has pleaded guilty although such 
an order passed by an Assistant Sessions Judge would not be appealable 
because he is a Court of Session. 

Where in a Municipal prosecution which the law requires to bo 
made within a certain time, the accused pleaded guilty and was convic- 
ted, he was not allowed on appeal to plead that the prosecution was 
invalid because instituted out of time. The appeal would lie only with 
respect to the sentence irrespective of the conviction and not against the 
legality of the conviction. — Jaffir M. Talab, I. L. K., 5 Bomb., 685. 


No appeal in petty cases. 


413. Notwithstanding anything hereinbefore con- 
tained, there sliall be no appeal by 
a convicted person in cases in which 
a Court of Session or the District Magistrate or other 
Magistrate of the first class passes a sentence of impri- 
sonment not exceeding one month only, or of fine not 
exceeding fifty rupees only, or of whipping only. 

Explanation. — There is no appeal from a sentence 
of imprisonment passed by such Court or Magistrate in 
default of payment of fine when no substantive sen- 
tence of imprisonment has been passed. 

(S. 273, paras. 1, 2.) 


Every sentence passed on conviction of an European British subject 
is appealable iit his option to the High Court or Court of Session 
(S. 40S) S. 413 does not apply to such a case. S 416. 

Jurisdiction over the appeal of one person does not give a Sessions 
Judge constructive jurisdiction over the convictions of other prisoners 
whose sentences may not be appealable. — Cal H. Ct , 922, 1864 ; Kalu- 
bhai Meghabhai. 7 Bomb., 35, Crown Cases ; Mad. H. Ct., Pro., May 10, 
1872, 7 Mad. Jur., 301. 


414. Notwithstanding anything hereinbefore con- 
tained, there shall be no appeal by 
a convicted person in cases tried 
summarily in which a Magistrate 


Ch. XXXI. 

Ss 412— 
414. 
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Ch. XXXI. empowered to act tinder section 260 passes a sentence 
of imprisonment not exceeding three months olily, or of 
fine not exceeding two hundred rupees only, or of whip- 
ping only. 

(S. 274, para. 1.) 

This section does not apply to sentences passed on European 
British subjects (S. 4 16) which are always appealable. S. 408. 


415. An appeal may be brought against any 
sentence referred to in section 413 
or section 414 by which any two 
or more of the punisliments therein 
mentioned are combined, but no sentence which would 
not otherwise be liable to appeal shall be appealable 
merely on the ground that the person convicted is or- 
dered to find security to keep the i)oace. 

Explanation. — A sentence of imprisonment in 
default of payment of fine is not a sentence by which 
two or more punishments arc combined within the 
meaning of this section. 

(S. 274, para. 2.) 

(Act XI 1874, S. 74.) 


416. Nothing in sections 413 and 414 applies to 

Saving of sentences on uppeals from Sentences passed un- 
European British sub- del* Chapter XXXIII on European 

British subjects. 

(S. 274, para. 3.) 

Sentences passed on European British subjects are consequently 
always appealable eitlier to the High Court or Court of Session at the 
option of the person sentenced. S. 408. 

417. The Local Government may direct the 
Appeal on behalf of E«blic Erosocutor to prcscnt an 

Government in case of appeal to the High Court fi’om an 
acquittal. original or appellate order of ac- 

quittal passed by any Court other tlian a High Court. 

(S. 272.) 

A special limitation of six months is provided for such an appeal.— 
Act XV of 1877, Sch. II, Art. 157. 

Public Prosecutors are appointed by the Governor General in 
Council or the Local Government generally, or in any case, or for any 
special class of cases, in any local area. S. 492. 

The Sessions J udge should $end the Divisional Commissioner any 
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records of a criminal trial that he may require to satisfy himself whether 
Government should be moved to direct an appeal against the original 
or appellate judgment of acquittal. — Cal. H Ct. Cir. 1, Jan. 12, 1877. 

A clear statement of the circumstances which are con.sidered to 
justify an appeal with the point or points on which it should be pre- 
ferred should be sent to Govejrnment. — Gov. Bengal Cir. 19, March 
19, 1875. 

The verdict of a jury acquitting on certain charges but convicting 
on others, if accepted by the Sessions Judge is appealable as a judg- 
ment of acquittal on those charges. Thus where the Jury acquitted of 
murder but convicted of culpable homicide not amounting to murder, 
and the prisoner was sentenced accordingly, an appeal against the 
verdict of acquittal of murder was heard, and the prisoner was convict- 
ed and sentenced to death. — Empress v. Juddonath Gangooly, I. L R., 
2 Cal, 273 

In considering an appeal by Government against an order of ac- 
quittal, it is not for the High Court to say whether if it had been 
trying the case, it might not have taken a* view opposed to that of the 
Lower Court. That is not the test to be applied to determine such an 
appeal. While the High Court fully recognizes the necessity for the 
existence of such powers in the Local Government in this country, it is 
equally clear that those powers should he most sparingly enforced : and, 
in resjDOct to pure questions of fact, only in those cases where through 
the incom 2 )ctence, stupidity or perversity of a subordinate tribunal, 
such unreasonable or distorted conclusions have been drawn from 
evidence as to produce a positive miscarriage of justice. It is not 
because a Judge or Magistrate has taken a view of the case in which 
the Government does not coincide, and has acquitted the accused 
persons that an appeal from tliis decision must necessarily prevail, or 
that the High Court should be called upon to disturb the ordinary 
course of justice by putting in forc(} the .arbitrary powers conferred by 
S. 417. The doing so should be limited to those instances in which the 
Lower Court has so obstinately blundered and gone wrong as to pro- 
duce a result mischievous alike to tlic administration of justice and the 
interests of the public. The Sessions Judge in the present case has 
had the witnesses before him, and consequently the best opportunity 
of judging their truth, and he appears to have conducted the inquiry 
with care and patience, and to have weighed and considered. the facts 
to the best of his ability. It may be, that the High Court may have 
arrived at a different view, but holding this decision to bo an honest and 
not unreasonable one of which the facts were susceptible, the High 
Court unhesitatingly dismissed the appeal. — Empress v. Gayadin, 
I. L. R., 1 Cal., 148. 

418. An appeal may lie on a matter of fact as 
Appeal on what matters wcll as a matter of law, except 
admissible. wliere the trial was by jury, in 

which case the appeal shall lie on a matter of law only. 
Explanation. — The alleged severity of a sentence 
51 


Cb. XXXL 
S. 418. 
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Ch. XXXI. 
S. 419 


shall foi’ the purposes of this section be deemed to be a 
matter of law. 


(S. 271, last para.) 
(Act. XI, 1874, S. 22.) 


The Loeal Government is empowered to direct what cases before any 
Court of Sessions sliall be tried by jury, but if the accused is charged at 
the same trial with several offences, some of which are and some are not 
triable by jury, he shall be tried by jury for all such offences. S. 269. 
If an offence triable with the aid of assessors is tried by jury, the trial 
shall not on that ground only be invalid, (S. 636), but it is doubtful how 
far such an irregularity would deprive the accused of a right to appeal on 
a matter of fact such as he would have had unquestionably if the trial 
had been properly held with the aid of assessors. See Mohim Ch under 
Lall and another, I. L R., 3 Cal., 763 ; (S. C.) 4 Cal., L. R., 405, in 
which Maclean, J. held that such a person would still be entitled to an 
appeal on the facts. 


419 . Every appeal shall he made in the form of a 
„ . . ^ , petition in writins? presented by 

the aj)i)ellant or his pleader, and 
every such petition shall (unless the Court to which 
it is presented otherwise directs) be accompanied by a 
copy of the judgment or order appealed against, and, in 
cases tried by a jury, a copy of the heads of the charge 
recorded under section 367. 

(S. 275.) 


If the appellant is in Jail his petition of appeal may be presen- 
ted to the proper Appellate Court through the officer in charge of the 
Jail, S. 420; and it is exempt from stamp duty. — Court Fees Act (VII, 
1870) S. 19, cl. xvii. 

S. 367 declare^ what a judgment shall contain and under S. 371 
on the application of the accused a copy of tho judgment, or, when he 
so desires, a translation in his own language, if practicable, or in the 
language of the Court shall be given to him without delay, and, except 
in summons cases, free of cost. If the trial has been held by Jury, a 
copy of the heads of the charge shall be given to him free of cost. 
S. 371. 

The practice of furnishing to the person affected and sending up 
to the Appellate Court a copy of the sentence only with the petition of 
appeal is not in compliance with the law. — Cal. H. Ct. Cir. 2, June 8, 
1874. 

The petition of appeal against the verdict of a Jury should state 
specifically in what respect the law has been contravened. — Qopal Bhe- 
reewalla, 1 W. R., 21. 

The time requisite for obtaining a copy of the sentence or order 
appealed against shall be excluded in computing the period of limitation 
prescribed for an appeal. — Act XV, 1877. S. 12. 
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420 . If the appellant is in jaU, he may present 
Prooedurtf when oppei- his petition of appeal and the 
lent in jail. copies accompanying the same to 

the officer in charge of the jail, who shall thereupon for- 
ward such petition and cities to the proper Appellate 
Court. 

(S. 277.) 

A petition of appeal presented by a person under dur-^^ss or restraint 
of any Court or its officers is exempt from stamp duty. Court Fees 
Act (YII, 1870), S. 19. cl. xvii. 

Officers in charge of Jails are required to give all proper facilities 
for drawing up petitions of appeal, or for getting them drawn up by 
other prisoners, or by their legal advisers or friends. It is, however, 
no duty of the Jail establishment to draw up such petitions — Govt. 
Bengal 2031, June 16, 1870. The fullest ojjportunity should be given 
to prisoners to execute powers of attorney to whomsoever they please, 
and without reference to the mode or circumstances by which they 
might be iniluenced to do so. — Sheikh Dadabhai, 1 Bomb., 16. 

The Calcutta High Court has, by its Circular 9, August 7, 1867, 
laid it down, as a general rule, that petitions of appeal against the 
sentences or orders of Sessions Judges, presented to officers in charge 
of jails, shall be forwarded by such officers direct to the Rogistrcar of the 
High Court of Judicature, intimation of the fact being at once given 
in each instance and intlic following form to the Judge whose sentence 
or order is aj)peak*d against. 

Betitions not presented in time, or not accompanied as above, are 
not to bo transmitted to the Registrar, but .should be returned to the 
petitioner with an endorsement by the officer in charge of the jail 
showing the date of presentation. 

To 

THE SESSIONS JUDGE OF 

The undersigned begs to report, for the information of the Sessions 
Judge, that an appeal by tho prisoner 
against the J udge’s sentence or order, dated 

and noted at foot, has this day been presented to the officer in charge 
of the Jail, and has been forwarded to the High Court, 

as required by S. 420 of tho Code of Criminal Procedure. 

’> 

Officer in charge of the Jail. 

As a general rule the Sessions Judge should, on receipt of this 
notice forward the record to the High Court, but wlienevcr public 
inconvenience would arise from this, he should forward in the first 
instance a certified copy of his reasons (S. 461) for making or passing 
such sentence or order, stating at the same time why the original record 
has not been sent. — Cal. H. Ct. Cir. 5, May 28, 1868. 

No petition of appeal or revision shall be admitted by any Criminal 
Court unless it is either submitted through the District or Jail authori- 
ties or presented by the convicted person himself or by some one 
authorised by power of attorney to present it on behalf of the convicted 


h. XXXI. 
S. 420. 
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Ch. XXXI. person. — Smyth, p. 102. Along with the petition of appeal and copy 

of tlio judgment, the Deputy Commissioner should forward to the 

S. 421. Appellate Court the files of the case, so that the appeal may be disposed 
of with as little delay as possible. When the appeal lies to the Chief 
Court, the Deputy Commissioner should forward the file in his office 
through the Commissioner, so that the files of the Sessions Court and 
of the committing Magistrate may be transmitted together to the Chief 
Court. — Smyth, p. 103. 

But when the order is not appealable, no record should be sent 
unless specially called for. — Cal. H. Ct. Cir. 7, Aug. 12, 1869 ; 12 W. R., 
Crim, Cirs.,^\ ,3 B. L. R., Itules^ 11. In such cases also the 
officer in charge of the Jail should not forward the petition, but should 
leave the prisoner to move the superior Court by motion in open Court. — 
Cal. H. Ct. Cir. 8, Aug. 25, 1869 ; 12 W. 11., Crim. Cirs., 5 ; 3 B. L. 
R., Bulea, , 11. 

When transmitting a petition of appeal, a Magistrate should for- 
ward the record of the case to the Court of Session. — Panj. Ch. Ct. 
Cir. 22, Oct. 26, 18G8. * 

A petition of appeal must be presented within the period, prescribed 
by Act IX, 1871, Sell. II, unless the appellant satisfies the Court that be 
liad sufficient cause for not presenting the appeal within such period, 
and it must bo accompanied by a copy of the sentence or order appealed 
against, as ])rovided by S. 419 of the Code of Criminal Procedure. — 
Act IX, 1871, S. 5. 

Communications from an officer in charge of a Jail to a Sessions 
Judge, relative to an apjical made by a prisoner convicted by the latter, 
should not be made through the Magistrate of the District, but to the 
Sessions Judge direct. — Cal. H. Ct. Cir. 6, July 2, 1869; 3 B. L. R., 
Itules, ^"c., 5. 

421 . On receiving tlie petition and copy under 

Summary rejection of SCctioU 419 Or SectioU 420, tllC 
Appellate Court shall peruse the 
same, and, if it considers that there is no sufficient 
ground for interfering, it may reject the appeal sum- 
marily : Provided that no ap])eal presented under sec- 
tion 419 shall be dismissed unless the appellant or his 
pleader has had a reasonable opportunity of being hoard 
in support of the same. 

Pefore rejecting an appeal under this section, the 
Court may call for the record of the case, but shall 
not be bound to do so. 

(S. 278, paras. 1, 2.) 

It is not competent to an Appellate Court to order a convict under 
sentence of imprisonment to appear in Court — Bomb. II. Ct., Antoine 
Jose, Sept. 4, 1869, JRem. in Ghamhers. The proviso to S. 424 of this 
Code, however, seems to contemplate the exercise of this power in 
exceptional cases. 
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WbeH an Appellate Court has rejected an appeal without hearing Oh. XXXI. 

the appellant’s pleader, and it is afterwards proved to the satisfaction of 

that Court that an adequate excuse has been made for the pleader’s Ss. 422, 423. 
non-appearance, it is open to the Appellate Court to rehear the appeal 
on its merits. Such a power should, however, be sparingly used. — Mad. 

H. Ct. Pro., Nov. 7, 1873 ; 7 Mad., xxix, App. (S. C.) 9 Mad. Jur., 58 
(S. C.) Weir, 205. But see Mahomed Yashin, I. L. E. 4 Bomb., 

101, where it was held that an order rejecting an appeal was final. 


422 .. If the Appellate Court does not rejeet the 
„ , . appeal summarily, it shall cause 

notice to he given to the appellant 
or his pleader and to such officer as the Local Govern - 
ment may appoint in this behaH', of the time and place 
at which such appeal will be heard, and shall, on the 
application of such officer, furnish him with a copy of 
the grounds of appeal ; and, in cases of appeals under 
section 417, the Appellate Court shall cause a like 
notice to be given to the accused. 

(Ss. 62, 209, para. 2 ; S. 279.) 


S. 417 relates to an appeal against .an order of acquittal. 

A complainant cannot claim a riglit to be heard in appeal. The 
matter is one wliieh may be left in each case to the discretion of tlie 
Court. -Mad. II Ct. Pro., Nov. 0, 1874; 10 Mad. Jur. 67; (8. C.), 
Weir, 207. 

423 - The Appellate Court shall then send for the 

Powers of Appellate ^cord of tlic casc, if such record 
Court in disposing, of is not already in Court. After 
perusing such record, and hearing 
the appellant or his pleader, if he appears, and the 
Public Prosecutor, if he appears, and, in case of an 
appeal under section 417, the accused, if he appears, 
the Court may, if it considers there is no sufficient 
ground for interfering, dismiss the appeal, or may — 

(a) in an appeal from an order of acquittal, reverse 
such order and direct that further inquiry be made, or 
that the accused be retried or committed for tml, as 
the case may bo, or find him guilty and pass sentence 
on him according to law ; 

(b) in an appeal from a conviction, (1) reverse the 
finding and sentence, arid acquit or disoliarge the ac- 
cused, or order him to be retried by a Court of com- 
petent jurisdiction subordinate to such Appellate Court, 
or committed for tiial, or (2) alter the finding, main- 
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Ch. XXXI. taining the sentence, or, with or without altering the 
finding, reduce the sentence, or (3) with or .without 
such reduction, and with or without altering the find- 
ing, alter the nature of the sentence, hut not so as to 
enhance the same ; 

(c) in an appeal from any other order, alter or 
reverse such order : 

(d) Nothing herein contained shall authorize the 
Court to alter or reverse the verdict of a jury, unless it 
is of opinion that such verdict is erroneous owing to a 
misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him. 

(S. 272, para. 3 ; S. 280.) 

It will be seen that the power of enhancing a sentence on appeal 
no longer exists. The power of enhancing a sentence is conferred only 
upon a lligli Court as a Court of Revision. S. 439. But though an 
Appellate Court cannot enhance a sentence, it can set it aside and direct 
a commitment to the Court of Session to be made. 

Subject to the provisions hereinbefore contained, no finding, sentence 
or order passed by a Court of competent jurisdiction shall be reversed 
or alteied on appeal on account — 

of any error, omission or irregularity in the complaint, summons, 
warrant, charge or judgment or other proceedings Ixjfore or during trial 
or in an}^ inquiry or other proceeding under this Code, or 

of the want of sanction required by S. 105, 

or of the omission to nominate jurors or assessors in accordance 
with S. 324, 

or of any misdirection in any charge to a jury ; unless such an 
omission or irregularity, want, or misdirection has occasioned a failure 
of justice. S. 537. 

(a) When an appeal is presented against an order of acquittal 
under S. 417, the High Court may issue a warrant directing that the 
accused be arrested &c. S. 427. 

When an acquittal is set aside on appeal, the sentence passed 
should commence to take effect from the date on which the prisoner 
after arrest has been committed to Jail. — Empress v. Mohuddi, 6 Cell. 
L. K. 352, note, 

{h) On the appeal of some of the accused the Appellate Court in 
acquitting them cannot (unless it be a High Court) set aside the 
sentences of those who have not appealed. It sliould refer the case to 
the High Court (which has the full powers of a Court of appeal subject 
to S. 537). Mad. Ht. Ct. Bro. April 19, 1875 ; Weir, 219. Application 
sliould rather bo made to Government in such a case. Sbeosurn Singh, 
Cal. II. Ct. Aug. 16, 1877. 

(d) 'J4ie latter part of S. 537 above quoted is especially important 
in connection with this clause. 

The law does not expressly provide for the withdrawal of an appeal 
and probably now that the power of enhancing a sentence has been 
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taken away from Appellate Courts, applications for leave to withdraw Ch. XXXI. 

will not be^made. It has been lield that an appeal may be withdrawn 

before an Appellate Court has decided to hear it. In re Chunder Nath Ss. 424, 425. 
Deb, 5 Cal. L. R., 372. But not after the Appellate Court has heard it. 

In re Dwarka Manjee, 9 Cal. L. R., 427. 

424. The rules contained in Chapter XXVI as 

to the judgment of a Criminal 
Court of original juiisdiction sliaU 
apply, so far as may bo practicable, 
to the judgment of any Appellate Court other than a 
High Court : 

Provided that, unless the Appellate Court other- 
wise directs, the accused shall not be brought up, or 
required to attend, to hear judgment delivered. 

425. Whenever a case is decided on appeal by 
^ ^ ^ r, . the High Court under this chap- 

Order by High Court on . i n i 

appeal to be certified to tcT, it sliall ccrtity its 3uagment or 
lower Court. Order to the Court by which the 

finding, sentence or order appealed against was recor- 
ded or passed. If the finding, sentence or order was 
recorded or passed by a Mjxgistrate other than the 
District Magistrate, the certificate shall be sent through 
the District Magistrate. 

The Court to which the High Court certifies its 
judgment or order shall thereupon make such orders as 
arc conformable to the judgment or order of the High 
Court ; and, if necessary, the record shall be amended 
in accordance therewith. 

(S. 299, paras. 1, 2.) 

Cases appealable to the Ilin^li Court direct from the order of a 
Magistrate would be appeals against the orders of a Presidency Magis- 
trate or by a Magistrate not in a Presidency-town where the accused was 
an Euroiiean British subject. S. 408 (5.) 

In cases of revision the certilicate of the order of the High Court 
is to be communicated direct to the Court by which the finding, sen- 
tence or order revised was passed. S. 442. ' 

As regards the communication of judgment of other Appellate 
Courts the Calcutta High Court No. G, July 2, 1869, 2 B. L. R. 5 JRules 
&c. has made the following rule : 

An Appellate Court should certify in every case its decision to the 
Court or Magistrate from whose decision the appeal has been preferred, 
and it will be the duty of the Court or Magistrate either to issue such 
warrant as may be necessary in consequence of the decision of the 
Appellate Court, or to inform the appellant in writing through the 
oliicejr in charge of the jail of the result of this appeal. 
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•S. 426. 


426 . Pending any appeal by a convicted person, 
the Appellate Court may; for rea- 
sons to be recorded by it in writing, 
order that the execution of the 
sentence or order appealed against be suspended and, if 
Beiease of appellant on is in Confinement, that he be 

ball. released on bail or on his own 


bond. 


The power conferred by this section on an Ap- 
pellate Court may bo exercised also by the High Court 
in the case of any appeal by a convicted person to a 
Court subordinate thereto. 


"VVlicn the appellant is ultimately sentenced to ira- 
prisoement, pcoal servitude or transportation, the time 
during which he is so released shall be excluded in 
comjjuting the term for which he is so sentenced. 

(Ss. 281, 297, para. 8.) 


Tbe following form of w.arranfc has been prescribed by the Calcutta 
High Court (VVilkins, 67) for the release of an appellant on bail. 

In the Cocbt op the Sessions Judge at 

To the Magistrate of the District of 

WHEREAS Accused or 

of an offence under Section of tho convicled 

Magistrate of on the tyorboforo. 

State sentence 

day of 18 has been period of 

remand to jail, 

and on to this app^lication. 

Court an order has been passed under Section of the 

Criminal Procedure Code of his release on bail until his Case or appeal. 

sifall have been disposed of 


You are hereby required to release the said 
on good and sufficient bail 
accordingly 


If the amount 
of bail is fixed 
by tho Appel- 
late Court, 
enter it here. 


Given under my hand and the seal of the Court, this the 
day of 18 , 

Sessions Judge or Magistrate. 
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Arrest of accused 
appeal from acquittal. 


in 


427 . When an appeal is presented under section Ch. xxx i. 

417, the High Court may issue a gg ^^ 20 . 
warrant directing that the accused 
ho arrested and brought before it 
Court, and the Court before which 
commit him to prison pending the 
disposal of the appeal, or admit him to bail. 

(Act IV 1877, S. 168, para. 3.) 


or any subordinate 
ho is brought may 


428 . In dealing with any appeal under this 
cliapter, the Appellate Court, if it 
Appellate Court may taka thinks atlditioiial evidence to be 

iurther evidence or direct 

it to be taken. nocossRiy, may either take such 

evidence itself, or direct it to be 
taken by a Magistrate, or, when the Appellate Court is 
a High Court, by a Court of Session or a Magistrate. 

Wlicn the additional evidence is taken by the 
Court of Session or the Magistrate, it or ho shall certify 
such evidence to the Appellate Court, and such Court 
shall tiKU’oupon proceed to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the 
accused or his pleader shall be present when the addi- 
tional evidence is taken ; but such evidence shall not 
be taken in the pi’csencc of jurors or assessors. 

The taking of evidence under this section shall for 
the purposes of Chapter XXV be deemed to be an 
inquiry. 

(S. 282, paras. 1, 3, 4.) 


Such evitlonco would be taken as in warrant cases, in the manner 
j>rescribt‘d by S. 350. Tbe Appellate Court is competent to issue a 
commission for the examination of a witness under the circumstances 
siieciiitd in S. 503. 

429 . When the Judges composing the Court 

Procedure where Judges of appeal arc equally divided in 
of Court of appeal are Opinion, tlio casc, witli tlioiropiiuous 
equally divided. tliercon, sliall 1)0 laid before an- 

other Judge of the same Court, and such Judge, after 
such examination and such hearing (if any) as ho thinks 
lit, shall deliver his opinion, and the judgment or 
order shall follow such opinion. 

(S. 271 B ; Act XI, 1874, S. 22.) 

52 
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Ss. 4.30, 431. 


430. Judgments and orders passed by an Ap- 
pinniity of orders on pollate Coiirt Tipon appeal' sli all be 
dual, except in the cases provided 


Ch. XXXII. for in section 417 and Chapter XXXII. 

(S. 285.) 

g. 132. ^ ’ 


S. 117 provides for an appeal on behalf of Governinenf against a 
judgment of af(|uittal passed by an Aijpcllfite Court; Chapter XXXII 
refers to Ke vision. 

Petitions of ajipeal from prisoners should not be forwarded to the 
High Court in cases in which sentences or orders have already been 
passed by an Appellate Court on apjieal (as, for example, by a Court of 
Session on an app(‘al from a conviction before the Magistrate of the 
District or other oHieer exercising the powers of a J\lagistrate of the 
1st cla>s), such sLMitences or orders being final under soetion 285 of the 
Code of Criminal Procedure. 


431. E very appeal tindor s(;ctioii 417 .shall finally 
. ^ ^ , abate on the death of IIk? aeeused, 

aiul every otlier ajipeal imder tins 
cliai)ter shall finally abate on tJio death of the appel- 
lant. 


^i’hc death of an o-ffendor does not discharge from the liability to 
pay a line imi)osed on him anj’ property which would after bis death be 
legally liable for bis tlebts (S. 70, Penal Code^ so that although an ap-* 
peal .shall llnallj^ abate on the death of the appellant, and his guilt or 
iniiocefiee may not have been dehuuiiined by the Appellate Court, the 
fine will still be capable of realization. 


CHAPTER XXXII. 

Or Reference and Revision. 

432. A Pr(!sidcncy Magistrati? may, if he thinks 

Eeference by Presiden- ht, rofoi* for tllO OpilUOn of tho 

cy Magistrate to High High Coiivt any quostion of law 

Avhieh ari.ses in the liearing of any 
ca.se ptmding before him, or may give judgment in any 
such case sulqect to the decision of tin; lligh Court on 
such reference ; and, pending such decision, may cither 
commit the accused to jail, or release him on hail to 
appear for judgment when called upon. 

(Act IV, 1877, S. 240.) 
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433. When a question has been so referred, the Ch. XXXII. 

Disposal Df case accord- lligh Coui't shall pass such Order 
ing to decision of High til 01*0011 as it til inks fit, and shall 
« cause a copy oL‘ such order to be 

sent to the Magistrate hy whom the reference was 
made, who shall dispose of the case coiiformahly to the 
said order. 


The High Court may direct hy ivliom the costs of 

Hireotion as to coats* SUCll K'fciCllce shall ho paid. 

(Act IV, 1877, S. 241.) 

434. When any person has, in a trial hofore a 


Power to reserve ques- 
tions arising in original 
jurisdiction of High Court. 


HI 

Judge of a High Court consisting 
ol‘ more Judges than one and ac- 
ting in the exercise of its original 


criminal jurisdiction, been convicted of an oltencc, the 
Judge, if ho thinks lit, may reserve and refer for the 
decision of a Court consisting of two or more Judges of 
such Court any quc.'stion of law wliieli has arisen in the 
course of the trial ol‘ such piirson, and the determin- 
ation of Avhieh would affect the event of the trial. 

If the Judge reserves any such question, the person 
Procedure when question coiivictod sliaU, pending tlic dcci- 

reserved. gion tluirooii, lic remanded to jail, 

or, if the Judge thinks fit, be admitted to bail, 

and the High Court shall have power to review the 
case, or such part of it as may lx* necessary, and linally 
determine su<5h question, and thereupon to alter the 
Si'ntence passed by the Court of original jurisdiction, 
and to pass such judgment or order as the High Court 
tliinks fit. 

(Act X, 1875, S. 101.) 


This is in accordance with the terms of S. 25 of the Letters Patent 
of 18G5 constituting the High Court of Calcutta, >S. 20 of wliich declares 
thixt tlic Advocate Cenoral may certify tliat there is in lii.s judginoiit 
an error in tlie decision of a point or points of law decided hy the Court 
of original criminal jurisdietion, or tliat a point or i«)iiits of law should 
be further considered on which the High Court shalljnoceed as set iorth 
in the last para, of S. 43tof the Code. Tiie Letters Patent of the other 
High Courts arc similar in this respect. 

435. The High Court or any Court of Session, 
Power to call for records oi’ District Magistrate, or any Sub- 
ot Inferior Courts. divisional Magistrate empowered 
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l)y the Local Government in this behalf, may call for 
and examine the record of any proceeding before any 
inferior Criminal Court situate within the local limits 
of its or liis jurisdiction, for the purpose of satisfying 
itself or himself as to the correctness, legality or pro- 
priety of any finding, sentence or order recorded or 
passed, and as to the regularity of any proceedings of 
such inferior Court. 

If any Sub-divisional Magistrate acting under this 
section considers that any such finding, sentence or 
order is illegal or improj)er, or that any such proceed- 
ings arc irregular, he shall forward the record, with 
sucli remarks thereon as he thinks fit, to the District 
Magistrate. 

Orders made under sections 113 and 141 and pro- 
ceedings under section 176 are not proceedings within 
the meaning of this section. 

(Ss. 291, 295, para. 1 ; S. 520.) 

It should bo noted that the expression “ inferior Criminal Court” 
is used instead of Subordinate Court” as in S. 291 of the repealed 
Code of 1872. All Magistrates in the District are Criminal Courts 
inferior to the Court of Session, but having regard to S 6 which gives 
the five classes of Criminal Courts, probably only Magistrates of the 
second or third class would be inferior to the District Magistrate. 

S. 113 refers to an oixler passed to any person not to repeat or 
continue a piddic nuisance ; S. 141 to summary order for the removal of 
certain nuisances in cases of emergency ; S, 17G to inquests — 

These powers should be exercised at all times ; not merely on 
matters coming up in Court but also in matters coming to the know- 
ledge of the particular oilicial on reliable information. Conveisation 
held with an ofliccr employed on Famine duty was considered to be 
information on which action could be taken. — Mad. H. Ct , Fro. Nov. 
21, 1878 ; Weir, 215. 

Criminal proceedings arc bad unless they arc conducted according 
to law ; and if they are substantially bad in themselves, the defect 
will not be cured by any consent of the prisoner. It is the duty of 
Magistrates and all Criminal Courts to follow the procedure provided 
by law, and there is no law which sanctions their intentional departure 
from that procedure, and thus attempting to protect themselves against 
the consequences of such departure by getting tlie accused to say that 
he consents to it. There would be an end to all proceduro, if such an 
assent were held to warrant material and important irregularities. — 
Bholanath Sen, 25 W. li., 57. 

436 . When, on examining the record of any case 
Power to order commit- "lifter section 435 or otherwise, the 
ment. Couit of Scssion or District Mq,gis' 
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trato considers that such case is triable exclusively hy Ch. XXXII. 
the Court of Session, and that an accused person has ^ 
boon improperly discharj^ed by the inferior Court, the 
Court of Session or District Magistrate may cause him 
to bo arrested, and may thereupon, instead of directmg 
a fresh inquiry, order him to be committed for trial 
upon the matter of which he has been, in the opinion 
of the Coiu-t of Session or District Magistrate, impro- 
perly distdiargcd : 

Provided as follows — 

(«) that tlie accused has had an opportunity of 
shoAving cause to such Court or Magistrate why the 
commitment should not be .made ; 

(A) tliat, if such Court or Magistrate thinks that 
the evidence sIioavs that some other offence has been 
committed by the accused, sTich Court or Magistrate 
may direct the inferior Court to inquire into such 
offence. 

(S. 296, paras. 1, 2, 3 ; Act XI, 1874, S. 29.) 

The distinction between Ss. 436, 437 should bo noted. In a caso 
which the Court ot* Session or District Magistrate considers to bo triable 
exclusively by a Court of Session instead of directing fresh inquiry, the 
Court may pass an order directing tlie accus/?d who has been improperly 
discharged to be committed for trial (S. 430) ; but further inquiry may 
be ordered only into the caso of any accused person who has been 
discharged in any other case (S. 137). No doubt many of these cases 
may bo warrant cases, but some will be cases which though not exclu- 
sively triable by a Court of Session would be committed to such Court, 
if in the opinion of the jiarticular Magistrate m prhnd fiwie case be made 
out. Such cases would be cases of death caused by a blow rupturing 
the spleen in Avbicli, tliough nothing more serious than hurt or grievous 
hurt might be established, commitment to the Court of Session has 
always been considered desirable. 

{(f) This in accordance with numerous decisions of the High Courts. 

But if the trial has taken place and no failure of justice lias resulted 
from the error, the High Court will not interfere. — Kliamir, I. L. B., 

7 Cal., 662. 

(h) In the case of Tarucknatli Mookerjoe, 10 B L. II., 2S5, it was 
held that the words “ improperly discharged” referred to some offence for 
whicli ho was substantially cliargcd in the com])laint or wliich was 
specified in the warrant, or which was framed as a formal charge by the 
Magistrate at the preliminary inquiry for unless this were so a man 
might bo committed for trial of an offence of which he had never 
been accused or even heard a word until he was apprehended under the 
Judge’s commitment. Such a result could not have been conteinjilated 
by the Legislature as the Code was carefully framed with a view to 
provide that no one shall be committed for trial without having pre- 
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to he committed. 

Ss. 137, 43S. 'J'ho alteration in the law made by S. 43G of the Co'de would 
prevent sneh a result as before an order of commitment could be passed, 
the accused must have an opportunity of showing cause why the com- 
mitment should not l)e made, and the Court taking cognizanco of the 
matter may direct the inferior Court to inquire into such olfence 

A Sessions Judge on hearing an appeal is competent to set aside 
the conviction and sentence, and direct the appellant to be committed 
for trial, when he ilnds that the ofCcmce which the appellant ajiparently 
has committed is one triable exclusively by a Court of Session. The 
Magistrate, on receipt of such an order can act on the evidence already 
taken and make the commitment in the manner prescribed by the Code. 
Elahi Euksh, I. L. E,, 2 All , 910. 


437 . On 


examining 


Power to order inquiry. 


any recovfl, under section 
435 or otherwise, the High Court 
or Court of Session may direct the 
District Magistrate hy liiinself or hy any of the Magis- 
trates subordinate to him to make, and the District 
Magistrath may himself make, or direct any sul)ordinatc 
Magistrate to make, further inquiry into any comidaint 
wliieh has bc('n dismisstul under section 203, or into the 
case of any accused person n ho has Ixion discharged. 

(S. 208 ; Act XI 1874, S. 31.) 


This suction goes beyond S. 2i)H ot the Code of 1872 in enabling 
the Court of Session or District Magistrate to direct further inquiry 
to be made “ into tlie cas(! of any accused person who has been dis- 


charged” whieli bitlierto could be ordered only by the Jiigh Court as a 

4o8. The Court of Session or District Magistrate 
may, if it or he thinks fit, on ex- 

Report to High Court. i i, 

aminiiij^ under soction ido or otluT- 
wis(! the record of any proceeding, report for the orders 
of the High Court tlic rctsults of such examination, and, 
when sucli r(!port contains a recommendation that a 
sentence be reverst'd, may order that the execution of 
such sentence bo susiioinhid, and if tlio accuscKl is in 


confinement that he be vchjased on bail or on bis own 
bond. 


(S. 296, para. 1.) 

The following orders have been issued by the Calcutta. High Court 
(Cir. 18, July 15, 18(58, Wilkins, 110) regarding the manner in which 
such references should be made : — 

“References under S. 438 shall always be accom|ianiod by the 
records of the case to which they relate, and by an English letter com- 



FORM OF REFERENCE TO HIGH COURT. 


415 


mencing—* Under S. 438 of the Code of Criminal Procedure, and Ch, XXXI L 

Circular Order of the High Court, dated 15th July, 1863, No. 18, I 

herewith transmit the record of the case noted in the margin, to be S. 438. 
laid before the High Court with the following report.' There will then 
be stated — 

1«^. — A brief analysis of the case. 

2nd . — The order of the Lower Court. 

3rc?. — In what particular portion of that order the Court malting 
the reference considers an error on a point of law to exist. 

4ith . — The * grounds upon which the order of the Lower Court 
should be reversed. 

“ Unless there be any particular reason why delay should be avoid- 
ed, the explanation of the Lower Court should be called for and accom- 
pany the reference. 

** The Court do not think it necessary to enter into any details of 
the particular occasions on which such references should be made to 
them, or to define what descriptions of grave irregularity of procedure, 
undue severity of punishment, &c., may give rise to a reference to 
them. 

** It is deemed sufficient to enjoin the exercise of a sound discretion 
in making these references to the Court, so that neither import 2 int 
errors and omissions may escape correction, nor the time of the 
Court be needlessly engrossed by matters not demanding their inter- 
ference.*' 

All references submitted to the Chief Court, Panjab, under this 
section are to be accompanied by the referring officer’s opinion, by the 
records, and a statement of the case in English, giving — 

Isif. — A brief abstract of the case. 

2nd . — The sentence or order of the Lower Court, and the name of, 
and powers exercised by, the Magistrate passing it. 

3r^?. — The particular portion of the sentence or order in which an 
error on a j)oint of law is believed to exist. 

4^/i. — The grounds upon which the order of the Lower Court 
should be reversed or modified. 

It should also be noted how much of the sentence the accused has 
undergone, and, if he has been sentenced to fine or whipping, whether 
the fine has been realized, or the whipping has been inflicted. — Pan jab 
Ch. Ct. Cir. 6, 1870; Smyth, p. 103; also Bomb. H. Ct., Qaz.y 1873, 
p. 714. 

The following Rules have been issued by the Madras High Court : — 

All references under S. 438 of the Code of Criminal Procedure by 
Magistrates with full powers should be submitted to the High Court 
through the Magistrate of the District, unless justice would be defeated 
by the delay. 

The District Magistrate cannot refuse to refer to the High Court 
a case in which a Divisional Magistrate doubts the legality of the sen- 
tence of a Subordinate Magistrate. 

A reference under S. 438 should contain the opinion of the officer 
referring the proceedings and the grounds upon which such opinion is 
based. 

A copy of the proceedings if in English, or if in the Vernacular, an 
En'glish translation must be sent up with all cases referred to the High 
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Ch XXXI T. Court under S. 438.— Mad. H. Ct., Feb. 20, 1864 j Nov. 14, 1864; 

Dec. 11, 1866; and July 1, 1868. 

S. 439. The fact of there being no evidence to support a conviction is a 

question of law and affords ground for a reference under S. 296. The 
fact of tlie evidence being insulFicient is a question of fact, and affords 
no ground for such a reference. — Mad. H. Cfc , Oct. 30, 1867. 

Where there is the right of appeal, the High Court will not exer- 
cise its extraordinary powers as a Court of Revision until all other 
remedies provided by law have been exhausted — Rajcoornar Singh, 1 Cal. 
L. R., 382: Nilarnbor Baboo, 1. L R., 2 All., 276 

It is not competent to a District Magistrate to invoke the High 
Court as a Court of Revision because he disapproves of the orders passed 
by the Sessions Judge as a Court of appeal. — David, 6 Cal. L. R , 245. 

439. In tlie case of any proceeding the record of 
High Court’s power of wliicli has bccn callcd for by itself, 
revision. or Avliicb lias been reported for 

orders, or which otherwise comes to its knowledge, the 
High Court may, in its discretion, exercise any of the 
powers conferred on a Court of appt^al by sections 196, 
423, 426, 427 and 428, or on a Court by section 338, and 
may enhance the sentence, and, when the J udges com- 
posing the Court of revision arc cqiially divided in opi- 
nion, the case shall be disposed of in manner provided 
by section 429. 

No order under this section shall be made to the 
preiudice of the accused unless he has had an opportu- 
nity of being heard either personally or by pleader in 
his own defence. 

Where the sentence dealt with under this section 
has been passed by a Magistrate acting otlierwise than 
under section 34, the Court shall not inflict a greater 
punishment for the offence which, in the opinion of 
such Court, the accused has committed, than might have 
been inflicted for such offence by a Presidency Magis- 
trate or a Magistrate of the first class. 

Nothing in this section applies to an entry made 
under section 273, or shall be deemed to authorize a 
High Court to convert a finding of acquittal into one of 
conviction. 

(S. 297.) 

S. 195 relates to the sanction of any Court to prosecute on account 
of certain offences committed either in contempt of the lawful authority 
of public servants ; or against public justice ; or relating to documents 
given in evidence. 
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S. 423 to the powers of an Appellate Court to reverse the finding Ch. XXXII. 
and senfceiiae, and acq^uifc or discharge the accused, or to order him to be — 
re-tried by a Court or competent jurisdiction, or, be committed for trial, S. 439. 
to alter the finding, maintaining the sentence, or with or without altering 
the finding to reduce the sentence, or alter the nature of the sentence, 
or to alter or reverse an order not a conviction or sentence. 

S. 426 to the suspension of a sentence or order, and to admission on 
bail or personal recognizance. 

8. 427 to an order for tiie arrest of an accused person. 

8. 428 to the taking of additional evidence. 

S. 838 to an ofPer of conditional pardon. 

The second para, of S. 439 is new, and must be read so as to 
mean any order adversely afPecting the position of the accused at that 
time, otherwise as any order passed bv a Court of Revision rejecting an 
application on behalf of an accused would be to his “ prejudice’* he 
might claim the right to be board. Compare 8. 340 which declares that 
every person accused before any Criminal Court may of right be defend- 
ed by a Plefider. 

Tlie High Court, as a Court of Revision, will not interfere in the 
case of persons who have not appealed to the proper Court merely 
because others tried in the same ease who have appealed have been 
acquitted. Application in such a case should bo made to the Local 
Government. Shoo Surun Singh, Cal. H. Ct., Aug. 16, 1877. Nor will 
the High Court exercise its extraordiiiary powers as a Court of Revision 
so long as the right of appeal remains, and until all such remedies pro- 
vided by law have been exliausted. Rajcooinar Singh, 1 Cal. L R., 352 : 

Nihimbar Baboo, 1. L. R., 2 All., 276. 

The High Court in exercise of its powws of superintendence and 
revision will not go into evidence and examine the conclusions of the 
Lower Court on the facts, otherwise an appeal would lie against every 
decision of the subordinate Courts which was clearly not intended by 
the Legislature. Rut the High Court is nevertheless not excluded from, 
interference when, in cases requiring the exercise of discretion, it appears 
on the face of the jiroceedings that a Magistrate has exercised no dis- 
cretion at all, or has exercised Ids discretion in a manner wholly unrea- 
sonable. The High Court has the power and ought to interfere where 
the Magistrate has been guilty of misconduct. In the matter of Jag- 
gut Chundcr Chuckerbutty, 1. L. R , 2 Cal , 110. 

The probative form or effect of evidence is a question of fact ; 
where there is evidence to he considered and weighed, a judgment of 
conviction will not he set aside by a Court of Revision. It is otherwise 
if on certain facts found a Court misapplies the law. — Mad. H. Ct. Pro. 

Nov. 29, 1869. Weir, 219. Aurokiam, Pet. Mad. H. Ct ; Weir, 221. 

Where the evidence discloses the commission of an offence of a 
graver character and beyond the jurisdiction of the Magistrate who tried 
the case, the High Court can quash the conviction and sentence for the 
minor offence, and direct tlie trial before a Court having jurisdiction for 
tlie graver. Whether tho High Court will do so or not is a question 
not of law but of expediency on the facts of the particular case. Mad. 

H. Ct. Pro., May 1, 1872, Weir, 219. So where upon certain facts the 
Magistrate convicted the accused of voluntarily causing grievous hurt, 

63 
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Ch. XXXII. the High Court set aside the conviction and sentence, because on those 

facts the accused should have been tried in the Sessions Court on a 

Ss. 440-442. charge of culpable homicide not aniounting to murder. A commit- 
ment was accordingly ordered. Go 2 ieenath Sirdar, 1 Cal. L. R., 141 : 
See also Hurrish Pal, 20 W. R., 63. Again, when the prisoner had been 
wrongly convicted in the Sessions Court under S. 30 lA, Penal Code, of 
death by a rash and negligent act, and sentenced to rigorous 
uepri.-ennient for one year, the High Court, as a Court of Revision, 
alter c.dling on him to show cause why the conviction should not be 
moditied and the sentence enhanced, convicted him of ■ culpable homicide 
not amounting to murder, and sentenced him to live years rigorous irn- 
2 )risonment. In re Khyardi Mundul, I. L. R., 4 Cal., 474. 

Although an Appellate Court is now dej)rived of the power to 
enhance a sentence, it is coni 2 ietent on the appeal of an accused to order 
him to be committed for trial, S. 123 (<'/) ; the power to enhance is 
conferred by S. 430 on the High Court alone as a Court of Revision. 

440 . No party has any rit^ht to be hoard either 
Optional with Court to pci’sonally oi* by pleader before any 

hear parties. Court whon exorcising its powers 

of revision : jirovidiid tliat the Court may, if it thinks 
fit, when exercising such powers, hear any party cither 
personally or by pleader, and that nothing in this sec- 
tion shall he deemesd to aft’ect section 439, paragraph 

tAVO. 

(S. 297, last para.) 

Sec note to S. 439. 

Every person accused before any Criminal Court may of right be 
defe 4 i,ded bj’ a Pleader. S. 340. 

441 . When the record of any proceeding of any 

statement by Presidency Presidency Magistrate is called for 
S.“ar2.°' ‘b.”" I>.y tho liisll Com-t under section 
dored by High Court. 435, tlic Magistrate may submit 

with the record a statement setting foidli the grounds of 
his dee.ision or order and any facts Avhieh he tliinks ma- 
terial to the issue ; and the Court shall consider such 
statement before over-ruling or setting aside the said 
decision or order. 

(Act IV 1877, S. 182.) 

442 . When a case is revised under this chapter 

Hieh Court’s order to be |>y thc High Coui’t, it shall Certify 
certified to Lower Court its decision or order to the Court 
or Magistrate. the finding, scntonco OF 

order revised was recorded or passed, and the Court or 
Magistrate to which the decision or order is so certified 
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shall thereupon make such orders as are conformable to 
the decision so certified ; and, if necessary, the record 
shall be amended in accordance therewith. 

(S. 299, paras. 1, 2.) 

S. 425 provides that in the case of an appeal to the High Court, if 
the finding, sentence or order was recorded or passed by a Magistrate 
other than the District Magistrate, the certificate shall be sent through 
the District Magistrate. In cases of Revision this certificate is to bo 
cominunicated direct to the Court by which the finding, sentence or order 
was passed. The reason for this difference of practice is not apparent. 




PART VIII. 

SPECIAL PROCEEDINGS. 


CnAPTEIl XXXIII. 


Cbiminal Proceedings against Europeans and 
Americans. 


443. No Magistrate, unless he is a Justice of tho 

lyEagistrate who may in- 1 CaCO, ailtl ((?XCCpt lU tllG CaSG ot 

quire in^ and try ^arges ^ Prcsiflcncy Magistrate) UllleSS llG 
against European British . 

subjects. IS a Magistrate or tlie nrst class 

and an European Britisli subject, shall inquire into or 
try any charge against an European British subject. 

(S. 72, paras, 1, 2 ; S. 71, para. 1.) 


“ European British subject” means — 

(1). Any subject of Her Maje.<ty, born, naturalized, or domiciled 
in the United Kingdom of Great Britain and Ireland or in any of the 
European, American, or Auslralian Colonies or possohsions of Her 
Majesty^ or in the Colony of New Zealand, or in the Colony of the 
Cape of Good Hope or Natal. 

(2.) The cliildren and grandchildren of any such person by legiti- 
mate descent. S. 4, (i). 

An European British subject is not exempt from the ordinary juris- 
diction of the Courts except in iiKpuries or trials into charts of offences. 
Ill matters coining under Chapter VIII, relating to security to keep the 
peace or for good behaviour (unless in the latter case the matter can be 
dealt with under the European Vagrancy Act 1874) (S. Ill ante) : under 
Chapters X, XI, relating to the removal of public nuisances : under 


ixxxni 

S. 443. 
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Ch XXXIII Chapter XII, relating to disputes as to immoveable property : under 
“ Chapter XXXVI, relating to the maintenance of wives and chilclren- 

Ss. 4iM,4i4o. European British subjects are subject to the ordinary jurisdiction of the 
Criminal Courts. 

Two exceptions are made to this special jurisdiction on behalf of 
European British subjects : — (1) an3’^ Civil, Criminal or Revenue Court 
can convict and sentence any one, whether ho is an European British 
subject or not, to a fine not exceeding two hundred rupees, and in default 
to simple imprisonment for a term which ma^^ extend to one month, 
unless the fine be sooner paid, for certain contempts of Court committed 
in its view or presence. S. 4S0. 

(2.) When after being determined to be a vagrant, or being con- 
victed of having returned to India without special permission within five 
years from the date of his embarkation in pursuance of his agreement, 
or of begging, an European British subject remains in India, he loses 
this privilege under the Code of Criminal Procedure of being treated as 
such. European Vagranc^^ Act, IX of 1871, S. 30. 


444. No Judge presiding in a Court of Session^ 

Sessions Judge to bean " shull oxorcisc jurisdiction ovci’ an 
European British subject. Eui’opoan British suhjcct unless he 
himself is an Europcjin Jiritisli subject; and, if he is 

an Assistant Sessions Judge, unless 
he has Itcld the oflB.ee of Assistant 
Sessions Judge for at least throe 
years, and has heen specially em- 
powered in this behalf by the Local Government. 

(S. 72, para. 1 ; S. 70, para. 1.) 


Assistant Sessions J udge 
to have held office for three 
years and to be specially 
empowered. 


See last portion of note to S. 4t3 regarding the exceptions to this 
special jurisdiction for European British subjects. 

445. Notliinf^ in section 413 or section 444 shall 
Cognizance of offence prcvcui t any Magistrate from taking 

committed by European COi»‘n izailCO oF ail oIVcBCC COmmittcd 

British subject. hy any European British subject 

in any case in which he could take cognizance of a like 
offence if committed hy another person : 

Provided that, if he issues any process for the pur- 
pose of compelling the appt'arance of an European 
British subject accused of an offence, such process shall 
be made returnable before a Magistrate having jurisdic- 
tion to inquire into or try the case. 

(Ss. 73, 438.) 


Ss. 191, et seq. declares what Magistrates can take cognizance of 
an offence and under what circumstances. 
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446 * Notwithstanding anything contained inChXXXlII 
sentenoSs which may be section 32 or sectioH 34, no Ma-o. 777 4.0 
passed by Provincial gistrate otlicr than a^ Presidency:. 
iisBistrates. Magistrate shall pass any sentencej 

on an European British subject other than imprison- 
ment for a term which may extend to three months or 
fine which may extend to one thousand rupees, or hoth.^ 

(S. 74, para. 2.) 

447 . When an European British subject is ac- 
When commitment is to cuscd of an ofPencc befoi'oaMa- 
be to Court of Session and gistrate, aud such offeuco cannot, 
when to High Court. Opinion of such Magistrate, 

be adequately punished by him, and is not punishable 
with death or with transportation for life, sucli Magis- 
trate shall, if he thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in 
the case of a Pr<?sidency Magistmte, to tlie High Court, 

When the offence whicli appears to have been com- 
mitted is punishable with death or with transportation 
for life, the commitment shall be to the High Court. 

• (S. 76, para. 1 ; S. 438, para. 2.) 


In a case where death resulted from violence, the accused, an European 
British subject, was committed for trial hy the Court of Session on 
charges none of which were puiiishablo witli death or transportation for 
life. On a reference to the Calcutta High Court, it was held that as the 
offence complained of was punishable with death or transportation for 
life the Magistrate had no authority to commit the accused for trial 
by the Court of Session. The order of the Magi.strate was accordingly 
set aside, and the commitment of the accused to the High Court ordered. 
Queen v, Heenan, Aug. 24, 1877. 

In another case, however, of a similar nature, it was held that the 
commitment was not illegal, and that after giving the accused an 
opportunity to be heard, the Sessions Judge might have transferred the 
case to the High Court where a proper charge would have been framed. 
The delay of making a reference would thus have been avoided. Queen 
V. Maegregor, Cal. H. Ct. Sept. G, 1877. 


448 . Where any person committed to the High 
Court under section 447 is charged 
Trial of offences of which with scvcml ofFenccs of wbich One 

one is, and the others are . • i i i -j i i at a 

not.pnm8habiew.th death IS pumshablc With death or trans- 
or transportation for life. portation for life and the others 

with a loss punishment, and the 
Hjgh Court considers that he should not be tried for 
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Ch XXXIII the offence punishable witJi death or transportation, 
Ss 449-451 Court may nevertheless try him for the other 

(Act XI 1874, S. 12, para. 2.) 

449. Notwithstanding anything contained in 
Sentences which may be SCCtion 31, UO Court of SeSsioU 
passed by .Court of ses. shall pass on any Euroi)can British 

subject any sentence other tlian a 
sentence of imprisonment for a term which may extend 
to one year, or fine, or both. 

If, at any time after the commitment and before 
Procedure when Sessions signing judgment, the presiding 
Judge finds his powers Judge tlihiks that tlic offcnco 
inadequate. wliicli appears to be proved cannot 

bo adequately punished by such a sentence, he shall 
record his opinion to that effect and transfer the case 
to the Higli Court. Such Judge may either himself 
hind over, or direct tlie committing Magistrate to hind 
over, the complainant and witnesses to appear before 
the nigh Court, 

(S. 7G.) 


_ S. 452 provides that if a person who is an European British 
subject is accused jointly with one who is not, and the former is com- 
mitted for trial by tho High Court, both may bo tried together. 


4ii0. If the Judge of the feessions Division with- 
Prooedure Ses- whicli the offcncc is Ordinarily 

tiriable is not an European British 
Wijcct, the case shall ho reported 
hy tlhMs^mmitting Magistrate l or 
the orders of the highest Cott^sijf criminal ajipcal for 
the province within which such dmSifHLjs situate. 

In Britisli Burma tho Court of thc''^Ji<(^ordcr of 
Ba^l^oon sliall, for the purposes of this swfciQn, ho 
deemed to be the highest Court of criminal appeaC^^ 

(S. 77.) 


sions Judge is ni 
European British 
ject. 


451.(^^In trials of European British subjects before 
Mixed jury for trial » High Court Or Court of^ ScssioU, 
of European British sub- if, before tlic first juror is called 

and accepted, or the first assessor 
is appointed, as the case may be, any such subject re- 
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Ch XXXIII the offence punishable with death or transportation, 
Ss ^^51 High Court may nevertheless try him for the other 

(Act XI 1874, S. 12, para. 2.) 

449. Notwithstanding anything contained in 
Sentences which may be SCCtlOn 31, nO CoUl’t of Scssion 
passed by .Court of Ses. shall puss on any Eui’opcan British 

subject any sentence other than a 
sentence of imprisonment for a term which may extend 
to one year, or fine, or both. 

If, at any time after the commitment and before 
Procedure when Sessions signing judgment, the presiding 
Judge finds his powers Judge tliiiiks that tho ofCence 
inadequate. whicli appears to he proved cannot 

be adequately punished by such a sentence, he shall 
record his opinion to that effect and transfer the case 
to the Higli Court. Such Judge may either himself 
bind over, or direct the committing Magistrate to l)ind 
over, tho complainant and witnesses to appear before 
the High Court, 

(S. 76.) 


S. 452 provides that if a person who is an European British 
subject is accused jointly with one who is not, and the former is com- 
mitted for trial by the High Court, both may bo tried together. 


f). If the Judge of the’ feessions Division with- 
ses- in which the offence is ordinarily 
triable is not an European British 
, the case shall be reported 
by tlftsqjmmitting Magistrate for 
the orders of the higliest Coit^kQf criminal appeal for 
the province within which such diviSieu^s situate. 

Iij. Britisli Burma the Court of theSliecordcr of 
Ha^l^bn shall, for the purposes of this se^tiqn, bo 
deemed to bo the liighcst Court of criminal ai)peal. 

(S. 77.) 


Procedure 
sions Judge is n 
European British 
ject. 


461.tpln trials of European British subjects before 
Mixed jury for trial ^ Hif^b Court Or Court of Sossiou, 
of European British sub- if, before tlic first juror is oallod 

and accepted, or the first assessor 
is appointed, as the case may bo, any such subject re- 
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quires to be tried by a mixed jury, or by nTmi ^ cd - sftt C 
^tassaatimik, not less than half tbo numbui' uf~ tin;.' Jurai's g 
OB ftofl a oeerc shall be Europeans or Americans, or both, 
Europeans and Americans., a . 

(*) 

- 452 . In any case in wliich an European British \ 

Trial of European Bri- subjcct is accuscd jointly with a , 
tish subject and Native pcrson not being an European ^ 
jointly accused. British subjcct, and such European . 

British subject is committed for trial before a High , 
Court or Court of Session, such subject and person 
may be tried together, and the procedure on the trial 
shall be the same as it would have been had the European 
British subject been tried separately : 


cir XXXIII 

88 . 462 , 463 . 


Provided that, if the European British subject 
When native may claim Tcquircs Under scction 451 to be 
separate trial. tried by a iiiixod jury, or by a 

mixed set of a.s.sessor,s, and the pei’son not being an 
European British subject requires that he shall be tried 
separately, the latter person shall bo tried separately in 
accordance witli the provisions of Chapter XXIII. 

(Act X 1875, Ss. 3G, 37.) 


In n. trial Jury, before tlie Court of Sesision, of a person not 
being an European or an American, the majority of the Jury, shall, if 
he so desires it, consist of persons who are neither Europeans nor 
Americans. S. 275. 


453 . When any person claims to he dealt with 

Procedure on claim of -'m EuvoiK'an British subject, 

person to be dealt With as ]lO sluill stjltc tllO ^rOUncls of SUcll 

European British subject, olaim to tlic Mai:»istrate before 
whom lie is brought for tlic purposes of the inquiry or 
trial; and siicli Magistrate shall inquire into the truth 
of such statement, and allow the person making it a 
reasonable time within which to prove that it is true, 
and shall then decide wlictlier he is or is not an Euro- 
pean British subject, and shall deal with him accord- 
ingly. If any such person is convicted by such Magis- 
trate and appeals from such conviction, the burden of 
proving tliat the Magistrate’s said decision was wrong 
shall lie upon him. 
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Cli XXXIII When any such person is committed by the Magis- 
trate for trial before the Court of Session, and such 
° before such Court claims to be dealt with as an 

Euroj)ean British subject, siich Coiirt shall, after such 
further inquiry, if any, as it thinks fit, decide whether 
he is or is not an European British subject, and shall 
deal with him accordingly. If he is convicted by such 
Court and a])pcals from such conviction, the burden of 
proving tliat the Court’s said decision was wrong shall 
lie upon him. 

When the Court before which any person is tried 
decides that In; is not an Euro 2 Jeau British subject, 
such decision shall form a ground of appeal from the 
sentence or order 2 Jasscd in such trial. 

(S. 83.) 

Before committing an European British subject for trial by a Court 
having jurisdiction, the Magistrate and Justice of the Peace holding 
the preliminary inquiry should satisfy himself that there is evidence of 
his being amenable to the jurisdiction of that (.'Ourt. For this purpose, 
there should be jiroduccd the evidence of a credible person, who knows 
the accused and Ids place of birth, or who has heard him declare to 
what country he belongs. If an accused person plead before a Magis- 
trate that he is a European British subject, and that therefore, he is 
not amenable to the jurisdiction of the Local Courts, and the Magis- 
trate has no reason to distrust this statement, it is sufficient for the 
Magistrate to act on this allegation ; and if he considers the evidence 
to be such as to warrant the commitment of the accused person to the 
High Court, he should make such commitment. The Magistrate should, 
however, forward as a witness some person who heard the accused person 
make this plea. — Calcutta High Court Cir., 5, May 6, 1804. 

A ilagistrate is bound to give an accused person an opiiortunity of 
pleading that ho is an European British subject wlieii there is reason to 
believe that he is such. — Clerk v. Beane, 5 W. 11., 53, 

When the accused pleaded that he was an European British subject, 
but, without deciding this ])lca, the Magistrate who was competent to try 
him, even if he were so, tried and sentenced him to a sentence beyond his 
powers over such a person, the High Court directed the Magistrate to 
inquire into this plea giving the accused an opportunity of proving it and 
on receiving the Magi.strate’s certificate that the accused was an Euro- 
pean British subject the High Court directed the Magistrate to commit 
him for trial by the Court of Session competent to hold the trial refus- 
ing to try the case itself, and further directed that if that Court agreed 
in the conviction, it should pass the sentence that the Magistrate could 
pass. — Empress v. Berrill, 1. L K., 4, All., 4. 

454. If an European British subject does not 
Failure to plead etatue claim to bo dealt witli as such by 
a waiver. 22ic Magistrate before whom he is 



WAIVER BY EUROPEAN BRITISH SUBJECT. 


42S 


tried or by wbom he is committed, or if, when such ChXXXllI 
claim has been made before, and disallowed by, the 3*^^ 
committing Magistrate, it is not again made before 
the Court to which such subject is committed, he shall 
be held to have relinquished his right to be dealt with 
as such European British subject, and shall not assert 
it in any subsequent stage of the same case. 

Unless the Magistrate has reason to believe that 
any person brought before him is not an European 
British subject, the Magistrate shall ask such person 
whether he is such a subject or not. 

(S. 84) 

See note to S. 453. 

The last para, is in accordance with the judgment In re Quiros, 

6 Cal. L. R, 465 : (S. C.) 1. L. 11., 6 Cal., 83. Before an European 
British subject can be considered to have waived the privilege conferred 
on him by S. 443, it must apjiear that his rights liavc been distinctly 
made known to him, so that lie would have been enabled to exercise his 
choice and judgment whether he would or would not claim such rights. 

The Legislature could not have meant that a jierson might he tried or 
committed by a Mngistrate, whose act in trying or committing him 
would bo altogether invalid, so that such act could be immediately got 
rid of by application to the projier Court. 

S. 53Jj of this Code, however, enacts that an omission to ask any 
person whether lie is an European Hriti.sh subject in a ca.se to which the 
second clause of S. 451 applies shall not affect the validity of any pro- 
ceeding. But if the Magistrate knows or ought to know that there was 
a defi'ct in his jurisdiction because the accused is a)i European 
]lritish subject, he is bound to give the accused an opportunity of idead- 
ing it. if it can be shown that the IMagisirate knew or ought to have 
known the fact^ and novcrthele.^s proceeded with tlie case, he is liable to 
an action for tre.spass. Caldor v. Halkett, 2 Moore, Ind. Apj)., 293. 

The point was also discussed in the case of In rc Eoy (Taylor and 
Bell, 210) by the late Supremo Court of Calcutta when the following 
judgment was delivered : 

‘‘ If the Magistrate knows that the prisoner is an European Britisli 
subject, it is Ins duly, whether the prisoner claims exec})tion or not, to 
abstain from further proceedings against him as*a iMagist i*ate. If with- 
out any actual knowledge on the subject, the Magistrate has reason to 
suppose that the prisoner is such a British subject, it is the i\Iagistratc’s 
duty to ascertain from him, whether he alleges or denies that ho is one ; 
and if he alleges that he is, to give him every facility by allowing time, 
and otherwise, for proving that he is, the burden of such proof being on 
him. A Magistrate will not be justilied, if he has reason to suppose 
that a prisoner is an European British subject, in proceeding against him 
as if he were not one, without first giving him a distinct opportunity of 
pleading that he is one. If he do not so plead, or is not able, upon 
time being allowed him for that purpose, to adduce any satisfactory 
proof of his being an European British subject, the Magistrate will be 

51 
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Cb XXXIII quite warranted in proceeding against him. If he do so plead, and gives 
— - proof or produce documents winch, although not amounting to full legal 

S. 465. proof of his status, satisfy the Court that he is really an European Bri- 

tish subject, the Magistrate should, without putting the prisoner fully 
to complete his proof by strict legal evidence, take up the case as a Justice 
of the Peace, and send it up to the Supreme Court, taking care to 
record distinctly the stateihent made by the prisoner that he is a British 
subject of lawful European descent. 

“ The law is, that if a Judge has no jurisdiction, and has the know- 
ledge or means of knowledge of his want of jurisdiction, he is liable as 
a trespasser if he acts. (Calder v. Halkett and the cases there referred 
to.) The duty of a Court is to walk in the course prescribed for it, as 
it understands its limits, and not to assume a jurisdiction which has not 
been confided to it. If a Court have reasonable ground to doubt its 
jurisdiction, it should take care to clear up the point, and to allow time 
for the production of the proper evidence. It is undoubtedly true that 
if a Court of limited jurisdiction exceeds its jurisdiction by reason of tho 
existence of a personal exemption, or other cause not communicated, not 
known to the Judge, or of which he has not the means of knowledge in his 
reach, the Judge and his officers cannot be treated as trespassers. The case 
of the Marshalsca Court (cited in Mr. Baron Powell’s judgment) shows 
that it is otherwise, where the means of knowledge are in the power of the 
Judge. It is therefore an unsafe doctrine to hold out to a Judge, that 
he may disi cgard an apparently ho7id fide claim of personal exemption 
from his jurisdiction, which he knows, or has good reason to believe, is 
well founded, on the ground of the absence of legal proof of the fact of 
exemption j for in many cases no doubt can exist of the truth of facts 
which a party, incapacitated from giving evidence for himself, is under a 
temporary inability to prove, and the qu(‘stion would be whether the Judge 
really believed that ho bad the jurisdiction wdiich he exercised. The 
question would not turn on this, viz., on whom the onus of proof of the 
exemption would lie, if put in issue ; but on the hona fides of the proceed- 
ing upon the claim of the exemption. The question before us, however, is 
unaffected by such considerations for if there be error in the proceeding, it 
is not the less a proceeding of a Court of competent jurisdiction. It is 
not alleged that the Court knew that it wanted jurisdiction. That 
question might be tried in its appropriate mode of proceeding, either by 
criminal or civil procedures. If a Judge discovers at any stage of the 
proceedings, that he has really no jurisdiction over the subject matter 
or the person, he w’ould be utterly inexcusable, if he jiroceeded further 
and did not do his utmost to remedy what had been unwittingly done in 
the belief of jurisdiction. The immunity from suit for judicial acts is 
in respect of the character of Judge, which if a man assumes, knowing 
that in fact he is not so, cither as to the subject matter or the man, he 
neither merits nor has any immunity.” 

Since the above decision. Act XVIII of 1850 has been passed “for 
the greater protection of Magistrates and others acting judicially.” 

455. Where a person who is not an European 
Trial under this olinpter British subicct is dealt with as such 

this ‘ chapter, and does not 
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object, the inquiry, commitment, trial or sentence (as Oh XXX lll 
the case* may be) shall not, by reason of such dealing, be gg 
invalid. 

(S. 85.) 

This will of course be subject to the last para, of S. 454. 

456. When any European British subject is un- 
Bight of European Bri- lawfully detained in custody by 

tish subject unlawfully de- auv pci’son, such Europcau British 

taiued to aDolv for order 

to be brought before High subject or any person on lus behalf 
Court. niay apply to the High Court which 

would have jurisdiction over such European British 
subject in respect of any offence committed by him at 
the place where he is detained, or which he would bo 
entitled to appeal from any conviction for any such 
offence, for an order directing the person detaining him 
to bring him before the High Court to abide such fur- 
ther order as it may pass. 

(S. 81, para. 1, cl. i.) 

See the judgment of Turner, J. in the case of Gholam Ismail, I. L. R., 

1, All. 1, in which he held that the special provision made by S. 456 
for European British subjects clearly manifests the intention of the 
Legislature to prevent the summary interference of the High Court in 
cases in which natives of this country might complain of illegal deten- 
tion. 

S. 100 provides for a search-warrant for a person wrongfully con- 
fined, and for the production of such person, if found, before a Magistrate. 

457. The High Court, if it thinks fit, may, before 

Frooodure on oueb appli* ISSUiug SUch order, lUqUllC, OU 
cation. affidavit or otherwise, into the 

grounds on which it is applied foi*, and gi’ant or re- 
fuse such apjilication ; or it may issue the order in the 
first instance, and, when the person applying for it is 
brought before it, it may make such further order in the 
case as it thinks fit, after such inquiry (if any) as it 
thinks necessary. 

(S. 81, para. 1, cl. ii.) 

458. The High Court may issue such orders 
Territorie. throughout throughout the territories within 

which High Court may tlic local limits of . its appellate 

issue 8uoh orders . . i • • i> a* i i ai 

criminal j urisdiction, and such other 
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temtories as the Govei^nor General in * Council may 
S. 458. (S- 81, para. 2.) 

No. 1203. — In exercise of the powers conferred, by the 28th of 
Victoria, cap. 15, S. 3 the Governor General in Council is pleased to 
make the following orders r- 

I. — Original and ap])ellate criminal jurisdiction shall be hereafter 
exorcised over European British subjects ot Her Majesty by the several 
High Courts established at Madras and Bombay, and in the North- 
"VV estern Provinces of India, respectively, as below provided : 

By the High Court at Madras in — 

Coorg. 

Uj)per Godavari District of the Central Provinces. 

By the High Court at Bombay in — 

The Nagpur and Narbada Divisions of the Central Provinces. 

The Chattisgarh Division of the Central Provinces. 

The Pargana of Manpur, in Central India. 

By the High Court of the North-Western Provinces in — 

Oudh. 

The Jabalpur Division of the Central Provinces. 

The line of Railway from Allahabad to Jabalpur, and the 
lands and buildings appurtenant thereto other than the 
Station at Sutna. 

Marar Cantonment, Ajmir, and British Mairwara. 

II. — The lino of Railway from Allahabad to Jabalpur, and the lands 
and buildings appurtenant thereto, shall be deemed to bo part of the 
District of Allahabad for the purpose of the trial by the Court of 
Ses&ions at Allahabad of offences cognizable by a Court of Sessions, and 
alh‘ged to have been committed on the said line of Railway, lands, and 
buildings. 

No. 1783, 2SrfI Sept. 1874. — With reference to NotiOcation No. 1203 
of this date, in the Home Department, the Governor General in Council 
is pleased, in the exercise of the powers conferred by the 28 Victoria 
cap. 15, S. 3, to make the following orders: — 

Original and appellate criminal jurisdiction over European British 
subjects of Her Majesty, being Christians, resident in the Native States, 
Terriloiies, and Chiefships, below named, shall, until the Governor 
General in Council otherwise orders, be exercised by the High Courts of 
Judicature established at Fort William, Madras, Bombay, and ir. the 
North-Western Provinces, respectively, as follows; — 


I. — By the High Court at Fort William, in- 


Manipur. 

Kuch Bchar. 

The States in the Khasia Hills. 
Tlie Katak Tributary Mahals. 
The Tributary Mahals of 
Chutia Nagpur. 


Sikkim. 

Bhutan. 

Hill Tipperah. 

Nepal. 

The Territories of Chiefs or 
Tribes adjoining the Bengal 
Frontier. 


II. — By the High Court at Madras, in- 
Mysore. Pudukottai. 

Travaucoro. Banganpalle 

Cochin. Saudur. 
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III. — By the High Court at Bombay, in- 


The * Haidarabad Assigned 
Districts. 

Haidarabad, excepting the 
Assigned Districts. 

Ali Morad’s territory in Upper 
Sindh. 

Kalhapur. 

Sawant Wari. 

The southern Mahratt a States 
The Satara Jagirs. 

Jingira. 

Such in. 

Bansda. 

Dharampur. 

Javvar. 


Cambay. 

The Gaikwar’s territories. 

The States in Kathiawad. 

Kachh. [Agency. 

The States in the Pahlanpur 

The States in the Main Kanta 
Agency. [Agency. 

The States in Ilewa Kanta 

Penth, in the Ahmadnagar 
Collectorate. 

The territories o£ Chiefs or' 
Tribes adjoining the Sindh 
Frontier, 

Bhopal. 

Barwani. 

Dewas. 

Dhar. 

Indore, excepting the District 
of Alampur in Bundelkhand. 


Jobatt. 

Burwai. 

Gwalior, Districts of — 


Amjhira. 
Agar. 

Bag. 

Dili tan. 
Mandisur. 
Nimuch. 
Ujein. 

Sagor. 

Shiijawalpur. 

Sonkach 

and 

Bhilsa. 

Ganj Baroda. 


1 


With the sever- 
al Pcrgiinnah.s 
subordinate thcrc-l 
to included in 
the charge of 
Seindia’s Sir 
Subah of Malwa. 


S With the sever- 
al PorgunnahsI 
subordinate there 
to, which form! 


Ti/r 11. 1. 

Malharghar. i charge of Scin- 
Maksudanghar. j dia’s Sir Subah 
\ of Esangarh. 

Jalra Patan, district of — 
Gangrar. 

Pach Pahar. 

Dag. 

Tonk, district of — 

Pirawa. 

Nimbhera. 

Seronje. 

Meyvvar. 

Pertabghar. 

Mar war. 

Dungarpur. 

Banswara. 

Jhalawar. 

Serohi. 

Jai:salmir. 

The Feudatory States in the Cen- 
tral Provinces, viz. ; 

Kattiwara. 

M uk am m adgar h . 

Matvvara. 

Battan IMal. 

Ali liajpur. 

Jhabna. 

Jaura. 

Kilchipur. 

Narsinghar. 

Kajghar. 

Katlam. 

Sitanuin. 

Sillana. 

Kalabandi or Karond, 
Kaigarh Bargarh. 

Sarangarh. 

Patna. 

Sonepur. 

Bairakhol. 

Bamra. 

Sakti. 

Kawarda. 

Kairagarh. 

Nandgaon. 

Kondka or Chaikadan. 
Kankor. 

Bastar. 

Makrai. 

JSavanur (Oaz, India, 1874, 
p. (312.) 
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IV. — By the High Court of 

Provinces in — 

Garhwal. 

Dholpur. 

Bhartpur. 

Alwar. 

Jejpur. 

Keroli. 

Tonk, with the exception of Pir- 
awa, Nembhera and Seronje. 
Katah. 

Bundi. 

Kishengarh. 

Bikaner. 

Shapura. 

Rampur. 

Behri. 

Bhaisonda. 

Bijawar. 

Bigna. 

Chirkhari. 

Chatrapur. 

Dhurwai. 

Dhattiah. 

Geranli. 

Gauribar. 

Jigni. 

Jassu. 

Kamta Rijola. 

Koti. 

Kanniadhana. 


the N. W. Provinces, in — 

Gwaliar. — The whole of the 
State, excepting the Sir Subah- 
ship of Malwa and the Dis- 
tricts under the Sir Subah of 
Esangarh, enumerated above. 
The Mairwara Pergunnahs belong- 
ing to Meywar and Marwar. 
Bandelkhand States and Chief- 
ships — 

Adjeygarh. 

Alipura. 

Baoni. 

Beronda. 

Behat. 

Logasi. 

Mahir. 

Nagod. ’* 

Naiagoan Rebai. 

Urcha. 

Pahari Banka. 

Pahara Chanbe. 

Paldeo. 

Panna. 

Rewah. 

Sohavval. 

Sampthar. 

Surila, 

Tiraon. 

Tori Futtehpue. [p^r. 

Holkar’s District of Alain- 


All Justices of the Peace within the states, territories, and chief- 
ships specified in the preceding Notification, have under S. 6, Act XI, 
1872, been empowered to commit for trial to the High Courts respec- 
tively, having jurisdiction under the said Notification, such European 
British subjects, being Christians as are required by Act X of 1872 to 
be committed to a Higli Court. — Oaz. of India, 1874, Part 1, p. 486. 

In modification of Notifications No. 2109g, dated 11th October 
1872, and No. 396g, dated 14th February 1873, the Governor General 
in Council is pleased to direct that the powers of a High Court within 
the lands described in the aforesaid Notifications shall not bo exercised 
by the Agent to the Governor General in Rajpootana, in cases in which 
tho accused are European British subjects being Christians. — Gaz, of 
India, 1874, Part I, p. 480. 

In modification of Notification No. 150j, dated 7th August 1873, 
the Governor General in Council is pleased to direct that the powers of 
a High Court within the territories described in the aforesaid Notifica- 
tion shall not be exercised by the Agent to the Governor General in 
Central India, in cases in which the accused are European British sub- 
jects being Christians. — Oaz, of Indw^ as above. 
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459. Unless there is something repugnant in the ChXXXlU 
AppiioatJon of Arts con- context, all enactments heretofore 

ferring jurUdiotion on Or hereafter made hy the Gmvemor 
Magistrates or Courts of General in Council, which confer 
Session. Magistrates or on the Court of 

Session jurisdiction over offences, shall he deemed to 
apply to European British subjects, although such per- 
sons be not expressly referred to therein. 

Nothing in this section shall be deemed to 
authorize any Court to exceed the limits prescribed by 
this chapter as to the amount of punishment which it 
may inflict on an European British subject, or to con- 
fer jurisdiction on any Magistrate not being a Justice 
of the Peace or^winii nny Mnigialiate oi Seissluiis Judge ' 

01,1 tflye . the .. Presidonoy town s not being an Europon M. 

Brifeih . s ubj e ct . 

(Act XXII, 1870, Ss. 2, 4.) 

Tlius under Aci I of 1859 (the Merchant Seamans Act) certain 
offences committed by Euroiican British subjects were punishable by a 
Justice of the Peace. It has been held by the Madras High Court that 
such an offence can nevertheless be tried only by a Justice of the Peace 
who is also a Magistrate of the first class and himself an European 
British subject. — Slad H. Ct., Pro. Dec. 18, 1873, 7 Mad. Apjp, xxxiii 
(S. C.) 9 Mad. Jur., 105. 

460. In every case triable hy jury or with the 
Jury for trial of Euro- ^id of assessors, in which an Eu- 

peans or Americans. ropoau (not being an European 

Biitish subject) or an American is the accused person, 
or one of the accused persons, not less than half the 
number of jurors or assessors shall, if practicable and 
if such European or American so claims, he Europeans 
or Americans. 

(S. 234, para. 1, cl. ii.) 

461. Whenever an European or American is 

Jury when European or charged before the Coxu’t of Ses- 
Amorioau charged Jointly sion jointly witli a pcrson not an 
with one of another race. European or American, and in 

compliance with a claim made under section 460 is 
tried hy a jury, or with the aid of a set of assessors, of 
which at least one-half consists of Europeans and 
Americans, the latter person shall, if he so claims, be 
tried separately. (S. 242.) 
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Similarly S. 275 provides for the converse : — 

In a trial by Jury, before a Court of Session, of a person not 
being an European or an American, the majority of the Jury, shall, if 
he so desires consist of persons who are neither Europeans nor Aineri- 


Summoning and em- 
panelling jurors under, 
section 451 or 400. 


cans. 

462. When a tuial is to be held before the Court 
of Session in wliieh the accused 
person, or one of the accused per- 
sons, is entitled to he tried by a 
jury constituted under the ju’cvisions of section 451 or 
section 460, tlic Court shall, three days at least before 
the day fixed for holdinj? such trial, cause to be sum- 
naonfed, in the manner hereinbefore jirescrihed, as many 
European and American jurors as are required for the 
trial. 


The Court shall also at the same time in like man- 
ner cause to be summoned the same number of other 
persons named in tlie revised list, unless such number 
of such other persons has been already summoned for 
trials by jury at that session. 

From the whole number of persons returned, the 
jurors who are to constitute the jury shall be chosen by 
lot in the manner prescribed in section 270, until a jury 
containing the proper number of Europeans or Ameri- 
cans, or a number approaching thereto as nearly as 
practicable, has been obtained : 

Provided tliat in any case in which the proper 
number of Europeans and Americans cannot otherwise, 
be obtained, the Court may, in its discretion, for the 
piuq)osc of constituting the jury, summon any person 
excluded from the list on the ground of his being 
exempted under section 320. 

(S. 408, j)aras. 1, 2, 3.) 


463. Criminal proceedings against Etiropean 
Conduct of criminal pro- British subjects, Europeans not 
ceedings against Euro- being European British subjects, 
penn British subjects. &o. Americans, before the Court 

of Session and High Court, shall, except as otherwise 
expressly provided, be conducted according to the pro- 
visions of tliis Code. 


(S. 87.) 
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CHAPTEE XXXIV. 

Lunatics. 

464. When a Magistrate liolding an inquiry or 
Froooduro in oftso of ^ trial lias reasou to helieve that 

accused being lunatic. the aCCUSetl is of UUSOUnd mind 

and consequently incapable of making his defence, the 
Magistrate shall inquire into the fact of such unsound- 
ness, and shall cause such person to he examined by 
tlui Civil Surgeon of the District or such other medical 
oflicor as the Local Government directs, and thereupon 
shall examine such Surg(;on or other officer as a witness, 
and shall reduce the examination to wiiting. 

If such Magistrate is of opinion that the accused 
is of unsound mind and consequently incapable of mak- 
ing his defence, he shall postpone further proceedings 
in the case. 

(Ss. 423, 424, para. 3.) 


CL. XXX (V 
S. 464. 


The Civil Surgeon of the District would ordinarily he examined by 
the Magistrate as a witness. The “ other medical officer’^ appointed 
by the Local Government might be a person for whose examination a 
commission might issue under Chapter XL, Ss. 503 et seq. 

Wandering lunatics are thus provided for by Act XXXVI, 1858, 
Ss. 4, 5, 18 

It shall be the duty of every Daroga or District Police officer to 
aj)prehend aud send to tlic Magistrate all persons found wandering 
at large within his District, who are deemed to be lunatics, and all 
persons believed to be dangerous by reason of lunacy. Whenever any 
such peason as aforesaid is brought before a Magistrate, the Magistrate, 
with the assistance of a Medical officer, shall examine such person, 
and the Medical officer shall sign a certificate in the form A in the 
schedule to this Act, and the Magistrate shall be satisfied on personal 
examination or other proof that such person is a lunatic and a proper 
])erson to be detained under care and treatment, he shall make an order 
for such lunatic to be received into the Asylum established for tlie 
Division in which the Magistrate’s jurisdiction is situate, or, if such 
lunatic is not a native of the country and the circumstances of the 
case so require, into a Lunatic Asylum at the Presidency ; and shall 
send the lunatic in suitable custody to the Asylum mentioned in such 
order. Provided that, if any friend or relative of any lunatic, who is 
believed to be dangerous, shall undei-take in writing to the sstisf action 
of the Magistrate that such lunatic shall be properly taken care of, and 
shall be prevented from doing injury to himself or others, the Magis- 
trate, instead of sending him to an Asylum, may make him over to the 

• 65 
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Ch. XXXIV care o£ such friend or relative. Provided also that, if any such friend 
— - or relative shall desire that the lunatic shall be sent to a licensed 

S. 465. Asyimn instead of the public Asylum of the Division, and shall engage 

in writing to the satisfaction of the Magistrate to pay the expenses 
which may be ificurreil for the lodging, maintenance, medicine, clothing, 
and care of the lunatic in such Asylum, the Magistrate may send the 
lunatic to the licensed Asylum mentioned in the engagement. S. 4. 

If it shall appear to the Magistrate, on the report of a public officer 
or the information of any other person, that any person within the limit 
of his jurisdiction deemed to be a lunatic is not under proper care and 
control, or is cruelly treated or neglected by any relative or other per- 
son having the cliarge of him, the Magistrate may send for the supposed 
lunatic, and summon such relative or other person as has or ought to 
have the charge of liiin ; and if such relative or other person be legally 
bound to maintain the wsupposed lunatic, the Magistrate may make an 
order for such lunatic being properly taken care of and treated, and if 
such relative or other person shall wilfully neglect to comply with the 
said order, may commit him to jail for a period not exceeding ono 
month. IF there he no person legally hound to maintain the sujjposed 
lunatic, or if the Magistrate think fit so to do, he may proceed as 
prescribed by in the last preceding section, and upon being satisfied in 
the manner aforesaid that the ])erson deemed to be a lunatic is a lunatic 
and a j)ropcr person to be detained under care and treatment, may 
make an order for his recc|)tion into such Asylum as aforesaid. It 
shall h(? tlie duty^ of every Daroga or District Police officer to report to 
the Magistrate every such case of neglect or cruel treatment as afore- 
said which may come to his knowledge. S. 5. 

The word “ lunatic,” as used in this Act, shall mean and include 
every person of unsound mind, and every person being an idiot. S. IS. 

465. If any person committed for trial before a 

Procedure in ease of OoUrt of Scssiou Or a High CoUrt 

to tlie Coui-t at his trial to 
Court being lunatic. hc of unsound mind and conse- 

quently incapable of making his defence, the jury or 
tlie Court mtli the aid of assessors shall, in the first 
instance, tiy tins hict of such unsoundness and incapa- 
city, and, if satisfied of the tact, shall pass judgment 
accordingly, and thereupon the trial shall be postponed. 

The trial of the fact of the unsoundness of mind 
and incapacity of the accused shall he deemed to be 
part of his tiial before the Court. 

(S. 425, Act XI, 1874; S. 39.) 

The Bombay High Court directed a Sessions Judge that, on enter- 
taining doubts as to the sanity of the accused person, - he should not 
merely have put questions to him, but should have tried the fact of such 
unsoundness of mind by examining the Civil Surgeon or some other 
Medical officer, and by taking such evidence as might have been procur- 
able from the village in which the accused resided, with the view* of as- 
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cerfcaining whether he had, at any time prior to the commission of the Ch. XXXIV 
crime, exhibited symptoms of insanity. — Heera Poonja, 1 Bomb., 33. 


466 . 


Belease of lunatio pend- 
ing investigation or trial. 


Whenever an accused person is found to be 
of unsound mind and incapable of 
making his defence, the Magis- 
trate or Court, as the case may be, 
if the case is one in which bail may bo taken, may I’c- 
lease him on sufficient security being given that he 
shall be properly taken care of and shall be prevented 
from doing injury to himself or to any other person, 
and for his appearance when required before the Magis- 
trate or Court or such officer as the Magistrate or Court 
appoints in his belialf. 

If the case is one in which bail may not be taken, 
„ or if sufficient security is not given, 

the Magistrate or Court shall re- 
port the case to the Local Government, and the Local 
Government may order the accused to be confined in a 
lunatic asylum or other suitable jilace of safe custody, 
and the Magistrate or Court shall give effect to such 
order. (S. 426.) 


S. 463. 


The Government of Bombay has, under Act V, 1S68, S. 2, deleg.ited 
the powers of a Local Government under S 4(3G of this Code to tlio 
Commissioner of Sindh. — Bom, Gaz,, 1874, p. 312. 

The Court before wliich the accused person is so brouglit should 
report the case direct to Oovernniont, with a history of tlie facts. — 
Beng. Govt. Cir. 84, Oct. 28, 1870 ; Agra Sud. Ct. 91, 1SG3. In tho 
Paiijab such cases sliould be reported to Government through the Com- 
missioner — Smyth, p. 134. 

After a case has been reported to Government under S, 4G0, it 
should not bo struck off, but kept on the register of pending cases. — 
Rughooa, 6 W. 11., 3. 

Pending a reference to Government, the lunatic should be detained 
either in the Jail-Hospital or in the Lunatic Asylum, (when there is 
one) at the discretion of the Magistrate. — Govt, of Bengal Cir. 48, 
August 12, 1871. 

The following rules for the conveyance of lunatics to Asylums havo 
been issued by the Government of Bengal : — 

1. For persons of unsound mind who need to be sent to the Luna- 
tic Asylums of the Lower Provinces, whether practicable, water shall 
be preferred to land carriage. 

2. No lunatic shall be sent from a jfiil, or other place in which 
he is temporarily confined for safe custody, to a Lunatic Asylum, when 
he is in an unfit state to travel with safety, either from ordinary bodi- 
ly disease, or during the acute stage of the form of mental aberration 
under which he is labouring. 
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Cli. XXX IV 3. Every lunatic, who is unable to take care of himself, or to 

jittend to his personal wants, shall be provided with the attendance, 

S. 467. c.othing, and food, necessary for his safety and protectioh, and the 
strictest injunctions shall be given to the persons in charge of such' 
lunatics to see that they do not suffer injury from exposure to weather, 
want of food, the neglect of personal cleanliness, or any other cause 
whatever. 

4. Every lunatic in transit to an Asylum shall be provided with 
at least two complete suits of clothing, and with an extra blanket, so 
as to admit of thoir being changed and washed in case of necessity. 
The most stringent orders shall be given to the persons in charge of a 
lunatic that all fouled clothes shall immediately be changed and cleansed 
before they are again worn. 

5. Proper jnovision for cooking and supplying the food of luna- 
tics in transit shall be m.'ide by the otfleer transmitting them. 

6. Every lunatic, prior to transfer to an Asylum, shall be careful- 
ly examined by the Medical officer who furnishes the certificate of un- 
soundness of mind, and the Medical officer referred to shall certify 
that all the above-mentioned provisions for the safe custody of the 
lunatic have been made, and that he is in a fit state to travel. This 
certificate shall be transmitted by post to the officer in charge of the 
Asylum to which the lunatic is sent, and a duplicate copy of it shall be 
given to the person sent in charge of the lunatic. 

7. The officer in charge of the Asylum shall, on the arrival of a 
lunatic, see that the above orders have been strictly observed, and that 
the lunatic lias been properly cared for in transit. JShould there be any 
evidence of carelessness or other breach of these rules, the matter 
shall at once be reported in writing to the Magistrate of the District 
for the information and orders of the Government 

After a person has been made over to the Local Government, the 
matter is beyond the authority of the Magistrate until he is replaced 
before that offi(;cr for trial under S. 468 on his being reported to be ca- 
pable of making his defence. A Magistrate therefore cannot release such 
a person accu.sed of a bailable offence for whose proper care sufficient 
security is offered after he has been made over for safe custody in the 
place appointed by the Local Government . — hi re Joy Hurree Kor, 
I. L. K., 2 Cal., 356. 

Under 14 and 15 Vic. c. 81, Ss. 1,2 if any person shall be indicted 
for or charged with any crime or offence in India, and shall be acquitted 
of or not tried for such crime or offence on the ground of his being 
found to be of unsound mind, he may be removed to England in custody 
by order of the person administering the Government of the Presiden- 
cy in which such person shall be in custody to abide the order of Her 
Majesty concerning his safe custody. And upon his arrival in the Uni- 
ted Kingdom it shall be lawful for Her Majesty to give such order for 
the safe custody of such person during her pleasure to such place and 
in such manner as to Her Majesty shall seem fit. 

467. Whenever an inquiry or a trial is postponed 
Besumption of inquiry Under section 464 or section 465, 
the Magistrate or Court, as the 
case may be, may at any tune resume the inquuy or 



ACQUITTAL ON GROUND OP LUNACY. 


437 


trial, and require the accused to appear or bo brought XXXIV 
before ; 5 uch Magistrate or Court. 46^70 

When the accused has been released under section 
466, and the sureties for his appearance produce him to 
the officer whom the Magistrate or Court appoints in 
this behalf, the certiflcato of such officer tliat the ac- 
cused is capable of making his defence shall be receiv- 
able in evidence. 

(S. 427.) 


468 . If, when the accused appears or is again 
Procedure on accused brought l)eforc tlu; Magistrate or 
appearing before Magis- tlic Court, as the casc may bc, the 
irate or Court. Magistrate or Court considers him 

capable of making his defence, the inquiry or trial shall 
proceed. 

If the Magistrate or Court - considers the accused 
person to l)e still incapable of making his defence, the 
Magistrate or Court shall again act according to the 
provisions of sectiou 464 or section 465, as the case may 
be. 


(S. 428.) 


469 . When the accused appears to be of sound 

When accused appears Kiind at the time of inquiry or 
to have been insane. trial, and thc Magistrate is satisfied 
from thc evidence given before him that there is reason 
to believe that the accused committed an act which, if 
he had been of souud mind, would have been an offence, 
and that he was at thc time when the act was commit- 
ted, by reason of unsoundness of mind, incapable of 
knowing the nature of the act or that it was wrong or 
contrary to law, the Magistrate shall proceed with the 
case, and, if thc accused ought to bc committed to the 
Court of Session or High Court, send Ixim for trial 
before the Court of Session or High Court, as the case 
may be. 

(S. 424, paras. 1, 2.) 

470 . Whenever any person is acquitted upon the 
Judgment of oequittai ground that, at tlio time at which 

on ground of luuaoy. jg alleged to havc Committed an 

offence, he was, by reason of unsoundness of mind. 
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Ch. XXXIV incapable of knowing the nature of the act alleged as 
g“^ constituting the offence, or that it was wrong or con- 
trary to law, the finding shall state specifically whether 
he committed the act or not. 

(S. 429.) 


S. 84, Penal Code, declares that ** nothing is an ofPence which is 
done by a person, who, at the time of doing it, by reapon of unsoiind- 
ness of mind, is incapable of knowing the nature of the act, or that ho 
is doing wliat is either wrong or contrary to law.” 

S. 84 of the Penal Code falls within Chapter IV of that Code 
which relates to “ general exceptions and S. 10, *5 of the Evidence Act 
declares that, “ when a person is accused of any offence, the burden of 
proving the existence of circumstances bringing the case within any 
of the general exceptions in the Indian Penal Code is upon him, and the 
Court shall presume the absence of such circumstances.” 

The fact of unsoundness of mind must be clearly and distinctly 
proved before any jury is justified iu returning a verdict under S. 84, 
Penal Code. Every man is presumed to he sane and to possess a 
suflieient degree of reason to be responsible for his acts until the con- 
trary is proved. — Nobin Chiinder Bannerjea, 20 W. U., 70. 

If ujion a trial it is doubtful whether the accused was or was not 
sane at the time of the cominis.sion of the criminal act charged, the 
trial should be postponed, and he should be placed under the care of the 
Civil Surgeon, who should carefully watch his state of mind, with the 
view to discover whether lie is subject to recurring fits of insanity or 
liglit-beacledncss. The Calcutta High Court, on his appeal, remanded 
the case of Sheikh Moostafa (I W. It., 1) for this purpose, ordering 
tliat, after having had charge of tlie prisoner for a period not less than 
thirty days, the Civil Surgeon should report to the Sessions Judge, and 
be examined on oath as to his state during that ixjriod. 

It will not be out of place here to quote the leading case in Eng- 
land on this point. The following questions were put by the House of 
Lords in tlie case of K. v, McNaughten (Archbold, pp. 15 — 17) and 
received answers from the English Judges as below stated : — 

“ \st . — What is the law respecting alleged crimes committed by 
I)ersoiis afllicted with insane delusion in rcsjiect of one or more parti- 
cular subjects or persons ; as, for instance, where, at the time of the 
commission of tlie alleged crime, the accused knew he was acting con- 
trary to law, but did the act complained of with a view, under the 
influence of insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some public benefit ? 

“ 2nd . — What are the proper questions to be submitted to the jury 
when a person, alleged to be afllicted with insane delusion respecting 
one or more particular subjects or persons, is charged with the commis- 
sion of a crime (murder for example), and insanity is set up as a 
defence ? 

“ Zrd . — In what terms ought the question to be left to the jury 
as to the prisoner’s state of mind at the time when the act was com- 
mitted ? 
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“ ith , — If a person, under an insane delusion as to the existing Cb. XXXIV 
facts, cemmits an offence in consequence thereof, is he thereby excused ? 

** ^th , — Can a Medical man, conversant with the disease of insanity, S. 470. 
who never saw the prisoner previous to the trial, but who was present 
during the whole trial, and the examination of all the witnesses, be 
asked his opinion as to the state of the prisoner’s mind at the time of 
the commission of the alleged crime, or his opinion whether the prisoner 
was conscious, at tlie time of doing the act, that he was acting contrary 
to law, or whether he was labouring under, and what, delusion at the 
time 

To these questions the Judges (with the exception of Maule, J., 
who gave on his own account a more qualified answer) answered as 
follows : — 

To the Jirst question Assuming that your Lordships’ inquiries 
are confined to those persons who labour under such partial delusions 
only, and are not in other respects insane, we are of opinion that, not- 
withstanding the party did the act complained of with a view, under 
the influence of insane delusion, of redressing or revenging some sup- 
posed grievance or injury, or of producing some public benefit, he is 
nevertheless punishable, according to the nature of the crime committed, 
if he knew, at the time of committing such crime, that be was acting 
contrary to law, by which expression we understand your Lordships to 
mean the law of the land.” 

To the second and third questions : — “That the jury ought to be 
told in all cases that every man is presumed to be sane, and to possess 
a sufficient degree of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction ; and that, to establish a defence 
on the ground of insanity, it must be clearly proved that, at the time of 
the committing of the act, the party accused was laboring under such a 
defect of reason, from disease of the mind, as not to know the nature 
and quality of the act he was doing, or, if he did know it, that he did 
not know he was doing what was wrong. The mode of putting the 
latter part of the question to tlie jury on these occasions has generally 
been, whether the accused, at the time of doing the act, knew the 
difference between right and wrong, which mode, though rarely, if ever, 
leading to any mistake with the jury, is not, as we conceive, so accurate 
when put generally, and in the abstract, as when put to the party’s 
knowledge of right and wrong in respect to the very act with which he 
is charged. If the question were to be put as to the knowledge of the 
accused, solely and exclusively with reference to the law of the land, it 
might tend to confound the jury, by inducing them to believe that an 
actual knowledge of tlie law of the land was essential in order to lead to 
a conviction, whereas the law is administered upon the principle that 
every one must be taken conclusively to know it, without proof that he 
does know it. If the accused was conscious that the act was one which 
he ought not to do, and if that act was at the same time contrary to tho 
law of the land, ho is 2 >unishable ; and the usual course, therefore, has 
been to leave the question to the jury, wlicther tlie party accused had 
a sufficient degree of reason to know that he was doing an act that was 
wrong ; and this course, we think, is correct, accompanied with such 
observations and ex^flaiiations as the circumstance of each particular 
caqo may require.” 
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Gh. XXXIV To the foxvrtTi question : — “ The answer to this question must of 

course depend on the nature of the delusion ; but making t,he same 

S. 471. assumption as we did before, that he labours under such partial delusion 
only, and is not in other respects insane, we think he must be considered 
ill the same situation as to responsibility as if the facts with respect to 
which the delusion exists were real. For example, if, under the influence 
of his delusion, he supposes another man to be in the act of attempting 
to take away his life, and he kills that man, as he supposes, in self- 
defence, he would be exempt from punishment. If his delusion was 
that the deceased has inflicted a serious injury to his character and 
fortune, and he killed him in revenge for such supposed injury, ho 
would bo liable to punishment.’* 

And to the last question : — “ We tliink the Medical man, under the 
circumstances supposed, cannot in strictness be asked his opinion in the 
terms above stated, because each of those questions involves the deter- 
mination of the truth of the facts deposed to, which it is for the jury 
to decide ; and the questions are not mere questions upon a matter of 
science, in which case such evidence is admissible. But where the facts 
are admitted or not disputed, and the question becomes substantially 
one of science only, it may be convenient to allow the question to bo 
2:)uc in that general form, though the same cannot be insisted on as 
a matter of right.” 

In the cases of Sheikh Moostafa (1 W. R., 1) and of Pursoram 
(7 W. 11., 42), which were tried in the Sessions Courts with the aid of 
Assessors, the Calcutta High Courts acquitted the prisoners on the 
ground specified in S. 84, Penal Code, but directed the Sessions Judge 
to report the cases for the orders of Government under S. 470, Code 
of Criminal Procedure. 

The terms of the law should be strictly followed in recording the 
finding in a case falling under S. 470. A Judge should not find an 
accused person guilty of the offence charged, and then acquit him on 
the ground of insanity. — Cal. H. Ct. 22, 1804. 

The following finding was given by the Calcutta High Court (8 W. 
R , 19, C. L ,) as a model in cases dealt witli under S. 429 : — The Court 
concurring with the Assessors, finds that Gazec Peer did kill Baboo 
Mundul by striking him on the head with a club ; but that by reason of 
unsoundness of mind ho was incapable of knowing that he was doing 
an act which was wrong or contrary to law, and that he is not, therefore, 
guilty of the offence specified in the charge, that he has committed 
culpable homicide not amounting to murder by causing the death of 
Baboo Muiidul, and has thereby committed an offence punishable under 
S. 304 of the Indian Penal Code ; and the Court directs that the said 
Gazee Peer be acquitted, and that, under the provision of S. 470 of the 
Code of Criminal Procedure, the said Gazee Peer bo kept in safe cus- 
tody in the — pending the orders of the Local Government. 

The insanity of the accused person at the time of his committing 
the offence should not be tried as a preliminary point. It should bo 
determined at the conclusion of the trial. — 1 Agra, 53. 


471 . Whenever such judgment states that the 
Person acquitted on such accuscd pcrson Committed the act 

ground to be kept in safe n j n/r • i. 

custody. alleged, the Magistrate or Court 
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before whom or which the trial has been held shall, Ch. XXXIV 
if such act would, hut for the incapacity found, have 472 473 , 
constituted an olfcnce, order such person to be kept ' ’ 

in safe custody in such place and manner as the Magis- 
trate or Court thinks fit, and shall report the case for 
the orders of the Local Government. 

The Local Government ipay order such person to 
be confined in a lunatic asylum, jail or other suitable 
place of safe custody. 

(S. 430.) 


The following form of fincling under S. 471 in a trial held with 
Assessors has been prescribed by the Calcutta High Court, No. 955, 
Aug 17, 1867, Wilkins, 76. 

“ The Court, concurring with the Assessors, finds that ( ) 

did kill ( ) by striking him on the head with a club, but that, 

by reason of unsoundness of mind, ho was incapable of knowing that 
ho was doing an act which was wrong or contrary to law, and that he 
is not therefore guilty of the offence specified in the charge, viz»y 

and the Court directs that the said ( ) be acquitted* 

and that under the provisions of section 471, Criminal Procedure Code^ 
the said ( ) be kept in safe custody in the 

pending the orders of the local Government/^ 


472 . When any person is confined under the 

Ijunatic prisoners to be lU'OvisioUS Op SCCtion 466 Or SCC- 
visited by Inspector Gene- f- .4^-1 at t a i 

rai. tion 471, tlic Inspector General of 

Prisons, if such person is confined in a jail, or the visi- 
tors of the lunatic asylum, or any two of them, if he 
is confined in a lunatic asylum, may visit him in order 
to ascertain his state of mind ; and he shall he visited 
once at least in every six months by such Inspector 
General or by two of such visitors as aforesaid ; and 
such Insiiector General or visitoi’s shall make a special 
report to the Local Government as to the state of mind 
of such i)orson. 

(S. 431.) 


473 . If such person is confined under tlie pro- 

Proeduro wlxoro lunatic visiOllS of SOCtlOn 466, any SUcll 
prisoner is reported oapa- Inspector Gcucral or visitors shall 
bie of making his defence, certify that, in his or tlioir opinion, 
such person is capable of making his defence, he shall 
bo taken before the Magistrate or Court, as the case 
may be, at such time as the Magistrate or Court ap- 

66 
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Ch. XXXIV points, and the Magistrate or Court shall deal with 
- — such person under the provisions of section 468 ; and 

the certificate of such Inspector General or visitors as 
aforesaid shall he receivable as evidence. 

(S. 432.) 

474. If such person is confined under the provi- 
ProcodurG "wiiere lunatic sions ot scction 466 or section 471, 

rofor471i3“declared'flt 

to be discharged. visitoi's shall ccrtiiy tliat, in his or 

their jadgmcnt, he may be discharged without danger 
of his doing injury to himself or to any other person, 
the Local Government may thercuiion order him to ho 
discharged, or to he detained in custody, or to he 
transferred to a public lunatic asylum if he has not 
been already sent to such an asylum ; and, in case it 
orders him to be transferred to an asylum, may appoint 
a commission, consisting of a judicial and two medical 
oflS-cers. 

Such commission shaU make formal inquiry into 
the state of mind of such person, taking such evidence 
as is necessary, and shall report to the Local Govern- 
ment, which may order his discharge or detention as it 
thinks fit. 

(S. 433.) 

* The Government of Bombay has, under Act V, 1868, S. 2, delegat- 
ed the powers of a Local Government under S. 474 of this Code to the 
Commissioner of Sindh. — Bomh, Oaz,, 1874, p 34. 

Keport under S. 474 sliould, in the Punjab, be made to Govern- 
ment through the Commissioner. — Smyth, p. 134. 

475 . Whenever any relative or friend of any per- 
Deinrorjr of lunatic to son confincd Under the provisions 

oweofrciatiirG. of scctiou 466 01 ’ soction 47l dc- 

sires that he shall be delivered over to his care and 
custody, the Local Government, upon the application 
of such relative or friend, and on his giving security to 
the satisfaction of such Government that the person 
delivered shall be properly taken care of and shall he 
prevented from doing injury to himself or to any other 
person, may order such person to be delivered to such 
relative or friend. 
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Whenever such person is so delivered, it shall be Ch. xxxv, 
upon condition that he shall be produced for the inspec- 
tion of such officer and at such times as the Local 
Government directs. 

The provisions of sections 472 and 474 shall, muta* 

Us mutandis, apply to persons delivered under the pro- 
visions of this section ; and the certificate of the 
inspecting officer appointed under this section shall be 
receivable as evidence. 

(S. 434.) 

The Government of Bombay has, under Act V, 1868, S, 2, delegat- 
ed the powers of a Local Government under S. 475 of this Code to the 
Commissioner of Sindh. — Bomb, Oaz.^ 1874, p. 34. 


CHAPTER XXXV. 

PeOCEEDINGS in case OP CEETATN OFFENCES AFFECT- 
ING THE Administration of Justice. 

476 . When any Civil, Criminal or Ecvchue Court 

Prooedure in cases men- 18 of Opinion that there is ground 
tinned in section 196. for inquiring into any offence re- 

ferred to in section 195, and committed before it or 
brought under its notice in the course of a judicial pro- 
ceeding, such Court, after making any preliminai-y in- 
quiry that may be necessary, may send the case for 
inquiry or trial to the nearest Magistrate of tlie first 
class, and may send the accused in custody, or take 
sufficient security for his appearance, before such Magis- 
trate ; and may bind over any person to appear and give 
evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according 
to law, and may, if ho is authorized under section 192 
transfer cases, transfer the inquiry or trial to some 
other competent Magistrate. 

(Ss. 471, 477.) 

S. 195 declares tliat no Court shall take cognizance of certain offences 
in contempt of the lawful authority of a public servant, or against pub- 
lic justice, or relating to documents g^ven in evidence without previous 
sanction or complaint of the public servant concerned, or of some su- 
perior officer, or of the Court concerned, or of some Court to which it 
u subordinate. 
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Ch, XXXV. The sanction refers to a private prosecution, the complaint to 

action directly taken at the instance of the particular puWio servant 

IS, ^ 70 > or Court immediately concerned, or of some superior public servant or 
Court. Before sucli complaint can be made, the particular Civil, Crimi- 
nal or Revenue Court must proceed as directed by S. 476. 

The High Court has*' invariably insisted tliat there must be some 
preliminary inquiry before a j)rosecution is regularly commenced and 
has set aside proceedings taken without such inquiry. It is not suffi- 
cient that a Court should give a reasonable indication of the nature of 
the offence to be inquired into by the Magistrate, or that it should 
decide as to the necessity for a Magisterial inquiry. Something more 
is needed than a mere indication that a witness has spoken falsely before 
a Civil Court is justified in initiating a prosecution for giving falso 
evidence. There must be evidence of a direct and substantial nature 
before the Court, evidence going to show that the statement made by 
a witness is absolutely false. The law does not warrant a Judge in 
issuing a general commission to a Magistrate to inquire generally into 
the truth or falsehood of depositions or of averments in a plaint, and 
the Judge is bound to indicate the particular statement or averments 
in regard of which he considered that there was ground for a charge 
into which the Magistrate ought to inquire. Baijoo Lall, I. L. li., 
1 Cal., 450 

A Judge cannot send a case to a Magistrate for inquiry in order 
that the Magistrate, instead of the Judge may satisfy himself that any 
charge of any kind is made out against the accused. Proceedings taken 
on such an order are without jurisdiction. Kali Prosunno Bagchee, 23 
W. R.,39. In the case of Mutty Lai Ghose, I L. R., 6 Cal., 3g8 the 
Calcutta High Court (Garth, C. J., and Maclean, J.) stated that the 
ruling in the case of Baijoo Lall, I L, R., 1 Cal., 450 had been somewhat 
misunderstood. It seems from that ruling that a Court, Civil or Crimi- 
nal, which has heard a case tried, has no right to institute proceedings 
against any of the parties concerned in that case without first holding an 
inquiry and calling on those parties to show cause why such proceedings 
should not be taken. This is clearly a mistake. If in the course of 
proceedings, either civil or criminal, a Judge or Magistrate finds clear 
ground for believing that either of the parties or tlieir witnesses have 
committed perjury or any other offence against public justice, be is 
justiiied in directing criminal proceedings against such persons without 
any further inquiiy than what has been already held in his own Court. 

The commonest class of case which arises is where a Magistrate, 
after ejcamination of a complainant, has reason to distrust the complaint, 
and under S. 202 directs a local investigation to be made for the purpose 
of ascertaining its truth or falsehood before issuing process to compel the 
attendance of the accused, and then after considering the result of that 
investigation, under S. 203, dismisses the complaint because in his judg- 
ment there is no sufficient ground for proceeding, and simultaneously 
with that order directs the complainant to be prosecuted for having 
intentionally made a false complaint (S. 211, Penal Code). 

Sometimes this order is passed in the absence of the complainant 
and sometimes in his presence and after a refusal to examine any wit- 
nesses on his behalf then present or to issue summons for their atten- 
dance. The Calcutta High Court has in several cases pointed out the 
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unfairness of such a course to the complainant, and the injurious effect Ch. XXXT. 
of putting such power in the hands of the Police so as practically to — - 

enable them to determine when a complainant should be subjected to a S. 477. 
criminal prosecution ; although the Magistrate may have good reason 
for dismissing the complaint, he should give the complainant an oppor- 
tunity of showing in the preliminary inquiry to be held under S. 476 
that his complaint is not of such a nature as to subject him to be pro- 
secuted under S. 211, or S. 193, Penal Code, or for any other offence. At 
the same time if the complainant docs not, after sufficient interval of 
time, appear and dispute the Police report, or ask to have his witnesses 
examined, a prosecution may be ordered. QourMohun Singh, 16 W. R. 

44 : Ashroff Ali, 1. L. R., 5 Cal., 281 ; In re Russick Lall Mullick, 7 Cal. 

L. R., 382 : Choolhai Telee, 2 Cal L. R., 315 : liiyogi Bhagut, 4Cal. L. 

R., 134 : Cyan Chunder Roy, I. L. R., 7 Cal., 682 : Karimdad Khan, 

I L. R., 6 Cal., 496: Salik Roy,I. L. R., 6 Cal., 582 : Abul Hosein, 

I. L. R., 1 All, 497 : Chackradar Potti, 8 Cal, L. R., 289. 

The original case out of which the charge of perjury &c. has arisen 
should have been determined. Bishoo Barik, 16 W. R., 77 : Surbhanna 
Gaundan, 1 Mad., 30 : Gyan Chunder Roy, I. L. R., 7 Cal , 208. Criminal 
proceedings should not be instituted so long as there is any possible 
doubt, or it is not perfectly certain that the decision in that case will be 
maintained in the event of an appeal being made. — BaijooLall, I. L. R., 

1 Cal, 450. 

A preliminary inquiry held under S. 476 is not judicial. The parties 
examined sliould not therefore be examined on oath or affirmation. The 
Magistrate should examine the witnesses de novo, Jud. Comr., Punjab, 

1610, April 1, 1862 : Nujjum Ali, 6 W. R., 41. A commitment made 
by a Magistrate to the Court of Session without any inquiry held by 
himself is illegal. Radhanath Majoomdar, 5 Wyman, 19 : Nujjum Ali, 

6 W. R., 41 : Tookhanund, 6 Agra, 115. It is not necessary that the 
preliminary inquiry should be conducted in the presence of the accused 
though an opportunity should be given to him to attend. All that the 
Court making it has to do is to satisfy itself that there are primd facie 
gi’ounds for sending the case to a Magistrate. — Choto Shadoo Peada, 

9 W. R., 3. 

If it is intended to charge a person with intentionally giving falsa 
evidence in making two contradictory statements, the Court which 
desires to take action should obtain sanction from the Court before which 
the otlier statement was made. Govt. Bengal, 24 W. R., 41 : Ramranjan 
Bhandari, 25 W. R., 33. The Court making the preliminary inquiry 
has no power to insist on the attendance of an accused person, but if he 
is present it can send him in custody to the Magistrate or take sufficient 
security for his appearance 

477 . Subject to the provisions of section 444, a 
Powerof Court of Sea. Court of Scssiou may charge a 
aion as to such offenoes person foi* any offcncc refen*ed to 
committed before itaeif. soctioii 195 and committed be- 

fore it, or brought under its notice in the course of a 
judicial proceeding, and may commit, or admit to bail 
and try, such person upon its own charge. 
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Ch. XXXV. Such Court may direct the Magistrate to cause the 
S~4^ attendance of any witnesses for the purposes “ of the 
trial. 


(S. 472, paras. 1, 2.) 


S. 444 relates to cases 'against tin European British subject with 
which the Judge presiding in a Court of Session cannot deal unless he is 
himself an European British subject and if he is an Assistant Sessions 
Judge unless he has also held that office for three years and has been 
specially empowered by the Local Government in tliat behalf, 

S. 477 does not require that the offence should be triable exclusive- 
ly by a Court of Session as was enacted by S. 472, the corresponding 
section, of the Code of 1872. 

A Sessions Judge is not competent under S. 477 to commit a person 
charged with having intentionally given false evidence in making a state- 
ment before him contradictory to one previously made to a Magistrate 
unless it be intended to prove that the statement in the Sessions Court 
is the false statement. If the offence is to be proved merely by the fact 
that contradictory statements were made, and a conviction to be asked 
for in the alternative, then inasmuch as the statement made before the 
Magistrate may be the false statement, the Sessions Court would not bo 
competent to act under S. 477 as that offence would have been neither 
committed before it nor brought under its notice in the course of a 
judicial proceeding. See Nomal, 4 B. L. K., 9. 

478. When any such offence is committed before 
any Civil or Revenue Court, or 

Power of Civil and Be- i ij i jt 

venue Courts to complete brOUgllt Ulicler tllG notlCe Or any 

investigation and commit CivU Or RcVCnUO Court in tllO 
to High Court or Court coursc of a ludicial proceeding, 

of Session. 

and the case is triable exclusively 
by the High Court or Court of Session, or such Civil or 
Revemxe Court thinks tliat it ought to bo tried by the 
High Court or Court of Session, such Civil or Revenue 
Court may, instead of sending the case under section 470 
to a Magistrate for inquiry, itself complete tlie inquiry, 
and commit or hold to bail the accused person to take 
his trial before the High Court or Court of Session, as 
the case may be. 

For the purposes of an inquiry under this section, 
the Civil or Revenue Court may, subject to the provi- 
sions of section 443, exercise all the powers of a Magis- 
trate ; and its proceedings in such inquiry shall bo 
conducted as nearly as may be in accordance with the 
inovisions of Chapter XVIII, and shall be deemed to 
have been held by a Magistrate. 

(S. 474, paras. 1, 2 ; S. 476.) 
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; 

In this section, as in S. 477, the offence need not be one triable Ch. XXXV» 

exclusively by a Court of Session to enable a Civil or Revenue Court to 

commit a case for trial by a High Court or Court of Session, S. 474 Ss. 479,480. 
of the Code of 1872 made this is a sine qua non. 

There must be an inquiry held. A commitment cannot be made 
merely on proceedings held in the civil suit in which the offence is 
alleged to have been committed. — Rungatoonee, 22 W. R., 52. 

479. When any such commitment is made by a 
Procedure of Civil court Civil or Revenue Court, the Court 

in such case.. shall scnd the chai’ge with the 

order of commitment and th.c record of the case to the 
Presidency Magistrate, District Magistrate or other 
Magistrate authorized to commit for trial ; and such 
Magistrate shall bring the case before the High Court 
or Court of Session, as the case may be, together with 
the witnesses for the prosecution and defence. 

(S. 478.) 

480. Wlicn any such offence as is described in' 

Procedure in certain section 175, section 178, section 

00808 of contempt. 17 9^ scction 180, 01 ’ scction 228 of 

the Indian Penal Code is committed in the view or pre- 
sence of any Civil, Criminal or llevenue Court, the 
Court may cause the offender, whether he is an Eu- 
ropean British subject or not, to bo detained in custody; 
and at any time before the i-ising of the Court on th e 
same da; 

offence and sentence the offender to fine not exceeding 
two hundred rupees, and, in default of ji^i-yment, to 
simple imprisonment for a term Avhich may extend to 
one month, unless such fine be sooner paid. 

Nothing in section 443 or section 444 shall be 
deemed to apply to proceedings under this section. 

(S. 435.) 

This is an exception to the rule laid down by S. 443 which makes 
European British subjects amenable only to Criminal Courts presided 
over by special officers. 

S. 175, Penal Code, relates to the omission to produce a document 
before a public servant by a person legally bound to produce such do- 
cument. 

S. 178 relates to the refusal of a person to bind himself by a oath 
to state the truth, when duly required so to bind himself by a public 
servant. 

S. 170 relates to the refusal of a person, legally bound to state the 
truth, to answer any question put to him by a public servant in the 
exercise of his legal powers. 
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Ch XXXV, S. ISO relates to the refusal of a person to sign a statement made 

by him on lawful demand of a public servant. ^ 

S. 481. S. 228 relates to an intentional insult or interruption to a public 

servant sitting in any stage of a judicial proceeding. 

Prevarication or refusal by a witness to return direct answers to 
questions will not render him liable to punishment under this section, 
or under S. 228, Penal Code. — Pandu bin Vithoji, 4 Bomb., 7, Orown 
Cases ; Cboto Hurree Paramanick Tantee, 15 W. K., 5. 

An application for the transfer of a suit from a particular Court, on 
the ground of a probable miscarriage of justice, is not a contempt.-— 
Kadar Buksb, 4 Panj. Rec., 04 

An irrelevant question put to a witness cannot amount to a con- 
tempt under S. 228, Penal Code, though a persistence in vexatious or 
irrelevant questions after warning might amount to a contem^jt. — Azeem- 
oolla, 2 Panj. Rec., 80. 

A Criminal Court acting under S. 480 should specifically record its 
reason for inflicting a fine, and the facts constituting the contempt, with 
any statement the offender may make, together with the finding and 
sentence.’ — Fanchanada Tambiran, 4 Mad., 229. 

A contempt is by law made promptly punishable by the Court before 
which it is committed j but where a Magist»’ate, to whom the case has 
been referred, refuses to act, and the Court referring the cases takes no 
further notice, another and a superior Court cannot revive the matter, — 
3VV. R,ll, C. L. 

Proceedings under S. 480 constitute a trial, and therefore orders so 
passed are subject to appeal under the rules laid down for appeals. — 
K Chapper ^lenon, 4 Mad., 120. An appeal is allowed against every 
conviction and sentence under thi.s Chapter. Provision is also made by 
S. 480 for the Courts to which such appeals shall lie. 

Sell. V, No. 38 contains a form of warrant of commitment in cases 
of contempt dealt with under S. 480 when a fine has been impo.sed. 

Since in cases of contempt a sentenco of imprisonment in default of 
payment of fine must be undergone in the Civil Jail, rations must be 
supplied to the convict as they are sujiplied to prisoners in the Criminal 
Jail, and application should be made to the Collector for payment of 
the same. — 3 W. R., 21, C. L. 

When an offender has been sentenced to fine only, and to imprison- 
ment in default of payment of the line, and the Court issues a warrant 
for the levy of the amount, it may susjicnd the execution of the 
sentence of imprisonment and may release the offender on his execut- 
ing a bond, with or without sureties, as the Court thinks fit, conditioned 
for his appearance before sucli Court on tho day apjiointed for the returu 
to tlie warrant, such does not bring more than fifteen days from tlio 
time of executing the bond ; and in the Court of tho fine not having 
been realised, the Court may direct the sentence of imprisonment to bo 
carried into execution at once. S. 387. 


481. In every such case, the Court shall record 

the facts constituting the offence, 
Becord in such cases- ^jth the statement (if any) made 

by the offender, as well as the finding and sentence. 



CONTEMPT OP COUET. 


449 


If the offence is under section 228 of the Indian CSi. xxxv. 
Penal Cbde, the record must show the nature and stagje „ 
of the judicial proceeding in which the Court interrupt- ’ 
ed or insulted was sitting, and the nature of the inter- 
ruption or insult- 

(S. 435, paras. 2, 3.) 

No person should be punished for contempt of Court unless the 
specific offence charged against him be distinctly stated, and an oppor- 
tunity of answering given him. Where this had not been done, the order 
of fine was set aside. In re Pollard, L. R., 2 P. C., 106. 

482. If the Court in any case considers that a 

Frooedvure where Court person aCCUSCd of any of the of- 

rorbf”eeu‘rh“ fences referred to in section 480 
section 480. and committed in its view or pre- 

sence should ho imprisoned otherwise than in default of 
payment of fine, or that a fine exceeding two himdred 
rupees should be imposed upon him, or such Court is 
for any other reason of opinion that the case should not 
be disposed of under section 480, such Court, after re- 
cording the facts constituting the offence and the state- 
ment of the accused as hereinbefore provided, may for- 
ward the case to a Magistrate having jurisdiction to try 
the same, and may require security to be given for the 
appearance of such accused person before such Magis- 
trate, or, if sufficient security is not given, shall for- 
ward such person under custody to such Magistrate. 

The Magistrate to whom any case is forwarded 
under this section shall proceed to hear the complaint 
against the ‘accused person in manner hereinbefore pro- 
vided. 


(S. 436, paras. 1, 2.) 

If a case be dealt with under S. 482 and the accused is an European 
British subject, only a Magistrate o£ the first class who is a Justice of 
the Peace and au European British subject will bo competent to deal 
with it, as the exception contained, in last para, of S. 480 has not been 
extended to proceedings under S. 482. 


488. When the Local Government so directs, 
wheiiBegistrarorsub. any Eegistrar or any Sub-Eegis* 
BegtetrM to bedeemeda appointed Under the Indian 

‘ Eegistration Act, 1877, shaU be 


67 
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Ch. XXXV. deemed to be a Civil Court ■within the meaning of sec- 
S8.‘ 4^485. and 482. 

This section is new. 

484. When any Court has under section 480 
Disohareeofoffanderon adjudged an oifondcr to punish- 

submission or apology. mcnt for refusing or omitting to 

do anything which he was lawfully required to do, or 
for any intentional insult or interruption, the Court 
may’ in its discretion discharge the offender or remit tlie 
punishment on his submission to the order or requisi- 
tion of such Court, or on apology being made to its 
satisfaction. 

(S. 437.) 

485. If any wdtness before a Criminal Court re- 

Impriaonment or com- fuSCS tO aUSWCr SUCll qUCStionS aS 

“‘^swero‘’r®produr/doou* are put to him, or to produce any 
mont. document in his possession or pow- 

er which the Court requires liim to produce, and does 
not offer any reasonable excuse for such refusal, such 
Court may, for reasons to be recorded in writing, sen- 
tence him to simple imprisonment, or by warrant under 
the hand of the presiding Magistrate or Judge commit 
him to the custody of an officer of the Court, for any 
term not exceeding seven days, unless in the meantime 
such person consents to lie examined and to answer, or 
to produce the document. In the event of his persisting 
in his refusal, he may be dealt witli according to the 
provisions of section 480 or section 482, and, in the 
case of a Court established by Iloyal Charter, shall be 
deemed guilty of a contempt. 

(Ss. 356, 364.) 

Sch. V, No 39 contains a form of warrant of commitment of a wit- 
ness refusinff to answer. 

The offence committed by a witness in refusing to answer a ques- 
tion is punishable under S. 179, Penal Code, and the procedure to be 
followed is laid down in Ss. 480, 482 of this Code. 

A witness sluall not be excused from answering any question as to 
any matter relevant to the matter in civil or any criminal j)rocoeding 
upon the ground that the answer to such question will criminate or may 
tend, directly or indirectly, to criminate such witness, or that it will 
expose, or tend, directly or indirectly, to expose such witness to any 
penalty or forfeiture or any kind. Provided that no such answer, which 
any witness shall be compelled to give, shall subject him to any arrest 
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or prosecution, or be proved against him in any criminal proceeding, Oh. XXXV* 
except a prosecution for giving false evidence by such answer. — Act I, ■ — ■ 
1872 (Evidence Act). S. 132. S. 486. 

When a witness is cross-examined, he may be asked any questions 
which tend (1) to test his veracity, (2) to discover who he is and what 
is his position in life, or (3) to shake his credit, by injuring his charac- 
ter, * although the answer to such questions might tend directly or 
indirectly to expose him to a penalty or forfeiture. S. 146. 

If any such question relates to a matter not relevant to the pro- 
ceeding, except in so far as it affects the credit of the witness by injur- 
ing his character, the Court shall decide whether or not the witness 
shall be compelled to answer it, and may, if he thinks fit, warn the wit- 
ness that he is not obliged to answer it. S. 148. Certain points for 
the consideration of the Court in exercising such discretion are laid 
down in this section, and Ss. 151, 152 give further power to a Court to 
forbid indecent or scandalous questions to be put except under certain 
circumstances — also any question intended to insult or annoy or need- 
lessly offensive in form. 

Ss. 149, 150 lay down the course to be taken wlien any such ques* 
tion as is specified in S. 148 is asked without reasonable grounds for 
thinking that the imputation which it conveys is well founded. 

Eut there are certain matters which certain witnesses are declared 
by law to be entitled to withhold. See Act I, 1872, Ss. 121, et seq. 

486 . Any person sentenced by any Court under 
Appeals from convio- section dSO pr scction^ 486 may, 
tions in ooutompt-oases. notwithstanding anything herein- 
hijl'orc contained, appijal to tlie Court to which decrees 
or orders made in such Court are ordinarily appealable. 

The provisions of Chapter XXXI shall, so far as 
they are applicable, apjily to appeals under this section, 
and the Apjiellate Court may alter or reverse the find- 
ing or reduce or reverse the sentence appealed against. 

An appeal from such conviction by a Court of 
Small Causes in a Presidency -town shall lie to the High 
Court, and 

an appeal from such conviction by any other Court 
of Small Causes shall lie to the Court of Session for the 
Sessions Division within which such Court is situate. 

An appeal from such conviction by any officer as 
Registrar or Sub- Registrar appointed as aforesaid may, 
when such officer is also Judge of a Civil Court, he 
made to the Court to wliich it would, under the prece- 
ding portion of this section, be matle if such conviction 
wore a decree by such officer in his capacity as^ such 
Judge, and in other cases may he made to the District 
Judge, or, in the Presidency -towns, to the High Court. 

(S. 268.) 
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Ch. XXXV. 
S. 487. 


Certain Judges and 
Magistrates not to try 
offences referred to in 
section 105 when commit- 
ted before themselves. 


If the accused person is an European British subject, and be hae 
been convicted by a Magistrate or Court of Session, he has the right of 
appeal to the High Court. S. 408. 

487 . Except as provided in sections 477, 480 and 
485, no Judge of a Criminal Court 
or Magistrate, other than a Judge 
of a High Court, the Recorder of 
Rangoon, and the Presidency Ma- 
gistrates, shall try any person for 
any offence referred to in section 195, when sueh offence 
is committed before himself or in contempt of his 
authority, or is brought under his notice as such Judge 
or Magistrate in the course of a judicial proceeding. 

Nothing in section 476 or section 482 shall prevent 
a Magistrate empowered to commit to the Court of 
Session or High Court from himself committing any 
case to such Court, or shall prevent a Presidency Ma- 
gistrate from himself disposing of any case instead of 
sending it for inquiry to another Magistrate. 

(S. 473.) 


The terms of S. 487 clear away many of the difficulties experienced 
in interpreting and acting under S. 473, the corresponding section, of 
the Code of 1872. The offences now excepted are, those specified in 
S. 195 of this Code instead of the indefinite expression, offences committed 
in contempt of the authority of the particular Court. Again although a 
Magistrate, not a Presidency Magistrate, cannot himself try such a case, 
he can hold an inquiry and commit it to the Court of Session or High 
Court, although the offence may not be exclusively triable by such 
Court, and a Court of Session may charge a person committing such an 
offence and commit, or admit to bail and try him on such charge. 

The disqualification is only personal. The successor in office of 
the particular officer can hold such a trial. — Mad. H. Ct. Pro. Oct. 2, 
1877 ; I. L. R., 1 Mad , 305 : (S. C.) Weir, 295. 

A Revenue officer cannot in his capacity as Magistrate try a 
person for having given false evidence before him as Collector. He 
cannot try the case on a complaint made by himself. — Sobha, 1 Leg. 
Hem., 103. 

It is not illegal for a Sessions Judge to hear an appeal against an 
order of a Magistrate convicting a person for whose prosecution the- 
Sessions Judge had given sanction under S. 195. Kesavaiya and others. 
J^er Innes and Forbes, JJ., Eernan, J. Weir, 204. 
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Enforcement of order. 


CHAPTER XXXVI. 

Of the Maintenance of Wives and Childben. 

488. If any person having sufficient means 
Order for neglccts ot refuses to maintain his 

of wires and oiiudren. wife or his legitimate or illegiti- 

mate child unable to maintain itself, the District Ma- 
gistrate, a Presidency Magistrate, a Sub-divisional Ma- 
gistrate, or a Magistrate of the first claas may, upon 
proof of such neglect or refusal, order such person to 
make a monthly allowance for the maintenance of his 
wife or such cliild, at such monthly rate, not exceeding 
fifty rupees in the whole, as such Magistrate thinks fit, 
and to pay the same to .such person as the Magistrate 
from time to time directs. 

Such allowance shall be payable from the date of 
the order. 

If any person so ordered wilfully neglects to com- 
ply with the order, any such Ma- 
gistrate may, for every breach of 
the order, issue a warrant for levying the amount due 
in manner hereinbefore provided for levying fines, and 
may sentence such person, for the whole or any part of 
each month’s allowance remaining unpaid after the 
execution of the warrant, to imprisonment for # term 
which may extend to one month : 

Provided that, if such person offers to maintain his 
wife on condition of her living 
with him, and she refuses to live 
with him, such Magistrate may consider any grounds of 
refusal stated by her ; and may make an order under 
this section notwithstanding such offer, if he is satisfied 
that such person is living in adultery, or that he has 
habitually treated liis wife with cruelty. 

No wife shall be entitled to receive an allowance 
from her husband under this section if she is living in 
adultery, or if, without any sufficient reason, she refuses 
to live with her husband, or if they are living separate- 
ly by mutual consent. 

On proof that any wife in whose favour an order 


Proviso. 


Ch.XXXVI. 
S. 488. 
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Cii.XXXVi. has hcon made under this section is living in adultery, 
g.' '^gg or that without sufficient reason she refuses to live with 
her husband, or that they are living separately by mu- 
tual consent, the Magistrate shall cancel the order. 

All evidence under this chapter shall he taken in 
the presence of the husband or father, as the case may be, 
or, when his personal attendance is dispensed with, in 
the presence of his pleader, and shall be recorded in the 
manner prescribed in the case of summons-cases. 

(S. 536.) 

If any Magi-^trate, not being empowered by law in that behalf 
makes an order for maintenance, his proceedings shall bo void. S. 530 .w). 

Acts of familiarity before the time that the bastard child could have 
been begotten are receivable as corroborative evidence, in confirmation 
of the statomcMit of the mother “ in some material particular” such as is 
required by the law of England.- — Cole v. Manning. 2, Q. B. D., 611. 

If a Magistrate is otherwise competent to decide a case of main- 
tenance, he is not without juri.sdiction, because he may not have been 
empowered to take cognizance of offences without complaint, the matter 
of such case not being an offence. 

The fact tliat the man against whom the order for maintenance was 
passed w^as an European Briti.sli subject and resident in anotlier District, 
and that a similar application had been rightly or wrongly dismissed 
in that District for want of jurisdiction was hold to bo no bar to 
jurisdiction. 

When the child is deaf and dumb, and shown to be unable to main- 
tain itself, though a majors the father can be ordered to mainiaiu it. — 
In re Todd, 5 All., 237. 

. Tbi^o is no apjxjal against an order passed under this section ; but 

I it i.s subject to revision by the High Court under S. 439. — Tliaku bin 
^Ira, 5 Bomb., 81, Crown Cases, 

An order under S. 489 must be founded on legal proof in the same 
proceeding.s, and not upon knowledge accpiired by the Magistrate in 
another case. — Lopotee Dcmncc, 8 VV. 11., 67 ; Gonda, 13 W. li., 19. 

8. 488 does not deprive a wife of any remedy in the Civil Courts, 
which she would otherwise have liad. — Lalla Gopeenath v, Mussaniat 
Jeetun Koer, 6 W. 11., 57 {Civil Cases ) ; and a d(3cision of a Civil 
Court that a claim for maintenance is barred by the law of limitation 
would not preclude the woman from applying under S. 488 of the Coda 
of Criminal Procedure for the maintenance of the illegitimate daughter; 
— Meiselback, 18 W. K., 49 ; but a Civil Court is not competent to set 
aside an order for maintenance passed by a Magistrate. — Mad. H. Ct., 
Pro. Sept. 11, 1877, Weir, 324. 

It has been held by the Calcutta High Court, in the case of Jaddo 
Mussulraani and another (6 W. R., GO), that a nikah marriage between 
Mahomedans is a marriage within the purview of Ss. 491* (adultery) and 
495 ( bigamy) of the Penal Code. See also Sheikh Moneeroodeen, 18 
W. R , 28. 
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The order of a Magistrate directing a Mahomedau husband to sup- Ch.XXXVI. 

port his ^ife does not deprive him of the right of divorce, and after 

such divorce the Magistrate’s order for her maintenance cannot be S. 488*^ 
enforced. — Kassam Pribhai, 8 Bomb., 95, Ch*own Cases, 

The effect of a divorce by a Mabomedan husband after he had been 
required by a Magistrate to make an allowance to his wife was referred 
to the High Court by the Presidency Magistrates in the case of Abdur 
Kuhman v, Sukhina, (5 Cal. L. K., 21 ; (S. C.) I. L. ll. 5 Cal., 558). 

It was held that a Magistrate was competent to tr}'^ all questions which 
affect the right of a woman to receive maintenance, and though he 
cannot cancel an order for maintenance which was a proper order 
when passed, he can refuse to issue a warrant to enforce it. A Mahom- 
medan wife subsequently divorced is entitled to maintenance during her 
Iddut, but an order for maintenance for a time subsequent to the 
expiry of the Iddut, is illegal. — Gholam Mohaddeen, Pet. Weir, Sup,, 17, 

Among Jats, a “ Karoo” marriage is valid, and children the off- 
spring of such minors are entitled to inherit. Therefore a woman so 
married is entitled to claim maintenance from her husband . — In re 
Bahadur Singh, 5 All., 128. 

The inability of a wife to live with her husband without proof of 
cruelty is no ground for decreeing her a separate maintenance. — Mussa- 
mut Jesmut, 0 W. K., 49. 

A mere disagreement with the husband’s family is no ground for 
applying for maintenance — Mulka, Panj. Kec., 1870, p. 36. 

Where the wife, a Hindoo girl, had not left her father’s house, 
before an order on the husband to maintain her could be passed, it was 
held to be requisite that there should be evidence that the husband had 
been called upon to remove her to his own house, and, if he did not, to 
make payment for her maintenance. — Mussainut Somree, 22 W. R., 30. 

Where the wife refused to live with her husband because of his 
cruelty, and the Magistrate, being satisfied as to her complaint, directed 
the husband to make her an allowance, the High Court set aside the 
order as illegal, inasmuch as there had been no neglect or refusal on the 
part of the husband, such as the law requires, to maintain his wife. 

The Court remarked that S. 488 does not authorize a Magistrate to 
entertain applications for separate maintenance, on the ground of ill- 
treatment from wives whose husbands have not neglected or refused to 
maintain them, but who have of their own accord left their husband’s 
house and protection, and to order allowances to be paid to such wives 
on evidence of ill-treatment . — In re Thompson, 6 All., 205. 

The Calcutta High Court [1089, 1863] quashed the order of a 
Magistrate requiring a man to pay <*1 monthly allowance to a woman 
until the birth of his illegitimate child, and after its birth to contribute 
monthly towards its support. The Court remarked that the law 
empowers a Magistrate to order maintenance to children, legitimate and 
illegitimate, against the father, and to wives against the husband ; but 
not to unmarried woman in a state of pregnancy. See also Musst. 

Ladu, 8 AIL, 70, 
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Ch. XXXVI. An order for the maintenance of a child by monthly payments of a 

certain sum with a proviso that on the child attaining a certaija age, the 

6. 480. allowance shall be increased, was held to be illegal. — Musst. Munglo, 
2 AIL, 454. 

When a Magistrate, who is competent to deal with the matter, 
dismisses a complaint under S. 488, the District Magistrate cannot try it 
de novo. The complainant’s remedy is in a superior Court. In re Musst. 
Jamotee, 1 Cal. L. K., 89. 

“ Such allowance shall be ^yable from the date of the order.” 

The levy by one warrant of the arrears of maintenance for fifteen 
months is not illegal, but only one month’s imprisonment can be awarded 
on default. — 6 Mad., xxiii, App.^ Pro., April 19, 1871 ; (S. C.) Weir, 
322 ; also 7 Mad. xxxvii, App,^ Pro., Nov. 11, 1874 ; (S. C.) Weir, 323. 

Where arrears of maintenance had been included in a Schedule 
filed under the Insolvent Act, it was held that the insolvent was thereby 
protected from arrest or imprisonment in respect of it. Totee Beebee 
V. Abdool Kban, 5 Cal. L. K , 458 ; (S. C.) I. L. R , 5 Cal., 530. (?) 

An order of imprisonment in anticipation of a default of payment 
of the maintenonce ordered is illegal. — 5 Mad., xxxiv, App.^ Pro., July 
28, 1870. (S. C.) Weir, 322. 

Sch. V, No. 40 prescribes a form of warrant of imprisonment on 
failure to pay maintenance and No. 41 of warrant to enforce the pay. 
meut of maintenance by distress and sale. 

It is open to the husband at any time to prove that his wife is 
living in adultery, and on proof thereof an order for maintenance should 
be cancelled, — Jshwar Bhudar, 8 Bomb., 124, Croivn Cases. A Civil 
Court cannot make a declaratory order as to the paternity of the child, 
nor pass an order affecting an order of a Magistrate under this Chapter. 
The High Court can alone interfere as a Court of He vision. — Subad 
Dhemiiee, 20 W. 11., 58. 

A Magistrate is not competent to demand security that a person 
against whom an order of maintenance has been passed will not leave 
the place in order to provide by anticipation for any default that may 
possibly occur. — Kinoo Soudagor, 24 W. R., 72. 

Nor can a Magistrate enter into any question regarding the lawful 
guardianship of a child, when dealing with an application for mainten- 
ance. Sibdass v. Neelkanto Bhaishianee, I. L. R., 4 Cal , 374. 


Alteration in allowance. 


489. On proof of a change in the circumstances 
of any person receiving under 
section 488 a monthly allowance, 
or ordered under the same section to pay a monthly 
allowance to his wife or child, the Magistrate may 
make such alteration in the allowance as he thinks fit, 
provided the monthly rate of fifty rupees be not ex- 
ceeded. 

(S. 637.) 
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490. A copy of the order of maintenance shall Ch.XXXVL 

Euforoeiqpat of order of he given without payment to the g~ 4 ^ 

maintenanoe. person in whose favouT it is made, 

or to his guardian, if any, or to the person to whom the ChXXXV'Il 
allowance is to be paid ; and such order shall be enforce- — ~ 

able by any Magistrate in any place where the person 
against whom it is made may 1^, on such Magistrate 
being satisfied as to the idcntij^ of the parties and the 
non-payment of the allowance duo. 

(S. 538.) 


Copies of orders of maintenance given under S. 490 have been 
exempted from payment of fees under the Court Fees’ Act. — Govt, of 
India, Not. 99G, June 6, 1873. 

Under rules passed by the Calcutta High Court under the Court 
Fees’ Act, S. 20. cl. 2, a fee of one rttpee has been fixed for serving 
and executing a warrant for the levy of maintenance of a wife or 
children, and also a percentage on the amount of maintenance levied, 
viz.j two per cent, on sums not exceeding K.s. 100 ; and when the sum 
exceeds Its. lOO, then two per cent, on Us. 100, and one per cent, on 
the amount of excess. Such percent«age is to be deducted from tho 
proceeds of any property sold, or to be paid with the amount levied 
and with the other costs of [irocess as stated in the warrant — Cal. Gaz.^ 
1874, 478 ; 21 W. li., 12, Rules, &c. The legality of these rules seems 
to be open to some doubt, since by the Court Fees’ Act, S. 20, cl. 2, 
such rules are restricted to fees chargeable on processes in the case of 
offences other than offences for which Police officers may arrest without 
warrant. 


CHAPTER XXXVII. 

Directions of the Nature of a Habeas Corpus. 

491. Any of the High Courts of Judicature at 

Power to issue direction. I'ort William, Madras and Bom- 
of tho nature of a habeas hay, whcncvcr it thinks fit, may 
corpus. direct— 

(«) that a person within the limits of its ordinary 
original civil jurisdiction be brought up before the Court 
to he dealt with according to law ; 

( 6 ) that a person illegally or improperly detained 
in public or private custody within such limits be set 
at liberty ; 

68 
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Ch. (<») that a prisoner detained in any jail situate 

X XXVi ll. within such limits be brought before the Court to be 
S. 492. there examined as a witness in any matter pending or 
to be inquired into in such Court ; 

{d) .that a prisoner detained as aforesaid be brought 
before a Court-martial or any Commissioners acting 
under the authority of any Commission from the 
Grovemor General in Council for trial or to bo examined 
touching any matter pending before such Court-martial 
or Commissioners respectively ; 

(e) that a prisoner within such limits be removed 
from one custody to another for the puipose of trial ; 
and 

(/) that the body of a defendant within sucli 
limits be brought in on the Shcrilf’s return of cepi corpus 
to a writ of attachment. 

Each of the said High Courts may, from time to 
time, frame rules to regulate the procedure in cases 
under this section. 

Nothing in this section applies to persons detained 
under Bengal Bogulation III of 1818, Madras llogula- 
tion II of 1819 or Bombay llegulation XXV of 1827, 
or the Acts of the Govcnior General in Council No. 
XXXIV of 1850 or No. Ill of 1858. 

(S. 82.) 


PART IX. 

SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 

Of the Public Prosecutor. 

492 . The Governor General in Council or the 
Power to appoint Public Local Government may appoint, 
proBeoutors. generally, or in any case, or for any 

specified class of cases, in any local area, one or more 
officers to be called Public Prosecutors. 
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In any case committed for trial to the Court of 
Session/ the District Magistrate, or, subject to the con- 
trol of the District Magistrate, ths Sub-divisional Ma- 
gistrate, may, in the absence of the Public Prosecutor, 
or where no Public Prosecutor has been appointed, ap- 
point any other person, not being an officer of police 
below the rank of Assistant District Superintendent, to 
be Public Prosecutor for the purpose of such case. 

(Ss. 67, 68.) 

493 . The Public Prosecutor may appear and 

Public Prosecutor may plead witliout any written autho- 
piead in all Courts in cases ilty before any Court in which any 
under his charge. wllicll llC liaS charge is 

under inquiry, trial or appeal ; and, if any private per- 
son instructs a pleadiu’ to prosecute in any Court any 
Pleaders, privately in- pcrson in ally sucli case, the Public 
6truotod,to be under his PrOSCCUtor sliall COuduct the prO- 
direotion. secutlon, and the pleader so in- 

structed shall act therein under his directions. 

(S. 60.) 

Pleader used with reference to any proceeding in any Court, means 
a pleader authorized under any law under the time being in force to 
practise in sucli Court, and includes (1) an advocate, a vakil and an 
attorney of a High Court so aiiiliorized and (2) any mukhtar or other 
person appointed with the permission of the Court to act in such pro- 
ceeding. S. 4 (;0- 

The Public Prosecutor may avail himself of the assistance of Coun- 
sel retained by a private individual. In so availing himself of tlie 
Counsel’s services, the Public Prosi‘cutor by no means deprives himself 
of the managonient of the case. The two may together work in har- 
mony ; if they do not, the Counsel may retire, and the prosecutor may 
claim to keep tlio further conduct of the case solely to himself. — Narayan 
Pendshe, 11 Bomb., 102. But see contra. In re Gangadhur Sirkar, 23 
W. H., 14, in which the Calcutta High Court held, that an advocate 
employed by a private person might appear for the prosecution in a 
Court of Session without being specially empowered by the Magistrate 
of the District for that purpose. 

S. 270 requires that in any trial before a Court of Session the pro- 
secution shall be conducted by a Public Prosecutor, 

In Bengal all Government Pleaders have been appointed to be 
ex ojjicio public prosecutors in the District in which they may for 
the time being hold the office of Government Pleader . — Bengal Gaz.j 
1881, (Nov. 21) p. 1040. 

A Magistrate should not bo appointed by the District Magistrate 
to act as a Public Prosecutor in an inquiry or trial in any matter in which 
he has a personal interest such as a Public Prosecutor should not have. 


Ch. 

XXXVIIL 
S. 493. 
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Cli. The Bombay High Court for this reason condemned the appoint- 
^XXVllI. ment of a Magistrate as Public Prosecutor in an inquiry held under its 

order in consequence of an allegation made that the confessions on the 

S, 494. trial held by that Magistrate were the result of improper conduct on the 
part of the Police. The High Court further made the following obser- 
vations regarding the Conduct and duties of a Public Prosecutor. “ It 
has been well said by a learned Judge (Baron Gurney, Reg. v, Thursfield, 
8 C. & P., 269.) 

* The Counsel for the prosecution has most accurately conceived his 
duty which is to be assistant to the Court in the furtherance of justice, 
and not to act as Counsel for any particular person or party.* He should 
not by statement aggravate the case against the prisoners (Hayes’ Grim. 
Law, 874) or keep back a witness because his evidence may weak- 
en the case for the prosecution. His only object should be to aid 
the Court in discovering truth (Seeder Vaughan, J., 9 C. and P., 23). 
A Public Prosecutor should avoid any proceeding likely to intimidate 
or unduly influence witnesses on either side. There should be on his 
part no unseemly eagerness for or grasping at conviction. Rog. v, 
Kashinath Dinkar and others, 8 Bomb, 126 (See p. 153). 

494. Any Pu})lic Prosecutor appointed by the 
Effect of withdrawal Govemor General in Council or the 
from prosecution. Local Govemmcnt may, with the 

consent of the Court, in cases tried hy juiy before the 
return of the verdict, and in other cases before the judg- 
ment is pronounced, withdraw from the prosecution of 
any person ; and, upon such withdrawal, 

(a) if it is made before a charge has been framed, 
the accused shall he discharged ; 

(b) if it is made after a charge has been framed, or 
when under this Code no charge is required, he shall he 
acquitted. 

(S. 61.) 

In trials before the High Court when it appears at any time before 
the commencement of the trial of the person charged tliat any charge or 
any portion of it is clearly unsustainable, the J udge may make on the 
charge an entry to that effect. Such entry shall have the effect of 
staying proceedings upon the charge, or jiortion of the charge, as the case 
may be. S. 273. 

When more charges than one are made against the same person, 
and when a conviction has been had on one or more of them, the com- 
plainiint, or the officer conducting the prosecution, may, with the 
consent of the Court, withdraw the remaining charge or charges, or the 
Court of its own accord may stay the inquiry into, or trial of, such charge 
or charges. Such withdrawal shall have tlie effect of an acquittal on 
such charge or charges, unless the conviction be set aside, in which case 
the said Court (subject to the order of the Court setting aside the 
conviction) may proceed with the inquiry into or trial of the charge or 
charges so drawn. S. 240. • 
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495. Any Magistrate inquiring into or trying Ch. 
Permission to conduct any case may permit any person 
prosecution. othcr than an officer of police be- s."^495. 

low the rank of Police Inspector to conduct the prose- 
cution ; but no person, other than the Advocate General, 

Standing Counsel, Government Solicitor, Public Prose- 
cutor or other officer generally or specially empowered 
by the Local Government in this behalf shall be entitled 
to do so without such pei'mission. 

Any pereon conducting the prosecution may do so 
personally or by a pleader. 

(S. 59.) 

See definition of “ Pleader” S. 4 (n) given in note to S. 492 ante. 

No person, except certain specified officers, is entitled as a matter 
of right to conduct a prosecution in any inquiry or trial in a Criminal 
Court unle.ss permitted by the Magistrate to do so. With such per- 
mission he becomes a pleader as defined in S. 4 (n). With the defence it 
is otherwise. Every person accused before any Criminal Court may of 
right ho defended by a pleader. S. 340. 

The following rules have been issued for the guidance of Police 
officers in conducting proscioutions in Criminal Courts in Bengal : 

!• — A PoLTOE OPFICKH TO ATTEND ALL CRIMINAL COUIITS. — It 
is desirable that at the hearing of every criminal case sent up by tho 
Police, a responsilile Police officer be in attendance to conduct tho prose- 
cution if the Magistrate wishes him to do so, or otherwise to assist as 
he may be desired. 

II. — What ofeicers to prosecute. —In cases of 2 >eculiar diffi- 
culty or great jiublie imjiortaiice, the District Superintendent or his 
Assistant should, unless there be good reason to the contrary, attend in 
person. 

In ordinary cases this duty will devolve on the Court inspector. 

In petty and siinjile cases, or when two or more Criminal Courts 
are sitting at one time, head constables attached to the Court may be 
deputed. 

At subdivisions the duty will be performed by the head Police 
officer employed in the Court, except in such cases as it is exjiedient 
that tho District Superintendent or his Assistant attend in person. 

III. — Prosecution in lower Courts. — The first duty of the Police 
officer will he to mak6 himself thoroughly acquainted beforehand with 
the facts of the case, and the evideiicc adducible in sujqiort of such 
facts. Ordinarily, ample time will elapse between the completion of 
the inquiry and the hearing of the case to enable tho Court officer to 
make himself complete master of the contents of the special diaries. 

No pains should be spared for this purpose, as it is obvious that an 
officer who attends the Court with an imperfect knowledge of the facts 
that each witness is able to prove may do tho case material harm. The 
special diaries, if carefully jireparcd, will generally be found to contain 
all the information essential for the proi>er conduct of tho prosecution. 
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Ch. In intricate and heinous cases the officer who made the local investiga- 

XXXVIII. tion will, as a rule, himself appear as a witness ; and in such cases he 

should arrange to see the District Superintendent and Court inspector 

S. 495. before the Court opens, and ascertain that the strong points of the case 

are thoroughly understood. 

IV. — Sessions Cases. — In Sessions cases either the Magistrate, or, 
should the Magistrate desire it, the District Superintendent, should 
draw up, for the guidance of the Government Pleader or other officer 
appointed to conduct the prosecution, a memorandum containing a 
concise history of the case, and of the specific facts to which each 
witness is able to speak. This memorandum, together with the special 
report or special diaries, and copies of necessary evidence, should be 
made over to the Government Vakeel at least three days before the day 
appointed for the trial, and should be returned at the close of the trial 
with such remarks as the ])roseeuting officer may wish to offer. The 
memorandum will be treated by the pleader or other officer as a con- 
fidential communication. The Court inspector or Police officer acquain- 
ted with the case should be present to assist the Government Vakeel 
throughout the case if the Magistrate so desire. In appeals of importance 
the valv('el should bo duly instructed, and should make himself acquainted 
with the contents of the file. 

V. — COM]\riTNIC.VTfON OP FINAL 0TIT)E11R TO LOCAL POLICE. — All 
final orders in cases sent up for trial, whether at the Sadder Station or 
at Subdivisions, sliould be communicated to the officer who held the 
inquiiy. Nothing can be more discouraging to a Police officer who 
believes he has sent up a true case on good and sufficient evidence than 
to receive from the Court inspector only a brief notice that the case 
has been dismissed. Wliere errors on the part of the local police arise 
from want of experience or insufficient knowledge of the laws of evidence, 
much good would result frqm a careful explanation of their error by 
the District Superintendent. In cases when the acquittal is due to less 
satisfactory causes, it is the more incumbent on the District Super- 
intendent promptly to mark his disapproval of the result by a timely 
warning addresr^cd to the officer by name, 

VI. — Object of rules. — Every District and Assistant Super- 
intendent is enjoined to as.sist the Magistrate to the utmost of his power 
to give effect to the above rules. The procedure now ordered should 
tend at once to the more careful conduct of inquiries, the more com- 
plete preparation of special diaries, and the better exposition and under- 
standing of the evidence at the hearing of cases : and no duties are 
more peculiarly the duties of a Police officer than tliese. 

District Superintendents should, by constant supervision, see that 
Court inspectors do not neglect this, the most important part of their 
duties for the preparation of statements and registers, which can be written 
up equally well out of office hours, and at times when no Criminal 
Court is sitting. 

Serious notice should be taken of any remarks made by a Magis- 
trate to the effect that the Police officer came into a Court with an 
imperfect knowledge of the case, or was otherwise remiss in his duty. 
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CHAPTER XXXIX. 


Ch.XXXIX. 


Of Bail. 


Ss. 496, 497. 


496 . When any person other than a person ac- 
Bau to be taken in oaee cused of a non-bailahlo oJfonce is 
of bailable ofTense. arrestcd or detained without war- 

rant by an officer in cliarge of a Police station, or 
appears or is brought before a Court, and is prepared 
at any time while in the custody of such officer or at 
any stage of the proceedings before such Court to give 
bail, such person shall be released on bail : Provided 
that such officer or Court, if he or it thinks fit, may, 
instead of taking bail from such person, dischai'ge him 
on his executing a bond without sureties for his appear- 
ance as hereinafter provided. 

(S. 128, para. 2 ; S. 194, para. 2 ; S. 204, para. 1 ; 

Ss. 888, 393.) 


Soh. V, No. 42 gives forms of a bond and bail-bond on a prelimi- 
nary inquiry before a Magistrate. 

Bonds and bail-bonds for personal appearance in criminal cases aro 
exempt from Stamp duty. Court Fees’ Act (VII of 1870) S. 19, 

cl. XV. 

When a person is required by any Court or officer to execute a bond, 
with or without sureties, such Court or othcer may, except in the case 
of a bond for good behaviour, permit him to deposit a sum of money 
or Government promissory notes to such amount as the Court or officer 
may fix in lieu of executing such bond. fc>. 518. 


497 . When any person accused of any non-bail- 
When baumay be tiken ^^0 offcncc is arrcstcd ov detained 
in ease of non-baUabio without Warrant by an officer in 
offence. ohargo of a Police-station, or ap- 

pears or is brought before a Com*t, he may be released 
on bail, but he shall not he so released if there 
appear reasonable grounds for believing that he has 
been guilty of the offence of which he is accused. 

If it appears to such officer or Court at any stage 
of the investigation, inquiry or trial, as the case may 
he, that there are not reasonable grounds for believing 
that the accused has committed such offence, but that 
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Ch.XXXIX. thei’e arc sufficient grounds for further inquiry into his 
Bs 498~499 accused shall, pending such inquiry, be re- 

leased on bail, or, at the discretion of such officer or 
Court, on the execution by him of a bond without 
sureties for his appeai*ance as hereinafter provided. 

Any Court may, at any subsequent stage of any 
proceeding under this Code, cause any person who has 
been released under tliis section to be arrested, and may 
commit him to custody. 

(S. 128 para. 1 ; S. 194, para. 2 ; S. 389.) 

Every arrest without warrant must be reported by the oHicer in 
charge of a Police station to the District Magistrate or if he so directs 
to the Sub-divisional Magistrate whether such person has been admitted 
to bail or not. S. 62 No person who has been convicted by a Police 
officer shall be discharged except on his own bond, or on bail or under 
the special order of the Magistrate. S. 63. 

If upon an investigation of a cognizable offence it appears to the 
officer in charge of a Police station that there is not sufficient evi- 
dence or reasonable ground of suspicion to justify his forwarding the 
accused to a Magistrate such oificer may release him on his executing a 
bond with or without sureties S. 171. 

A Magistrate cannot require bail from an accused person against 
whom he finds that the evidence is insufficient to prove an offence, 
merely because more evidence might turn up. — 11am Lall Tewaree v, 
Sopha Ham, 10 W. II., 31; (S. C.) 1 B. L. R., 26, Short Notes, 

498 . The amount of every bond cxceuted under 

Power to direct admis- chapter shall be fixed with 

Sion to bail or reduction due regard to tlic circumstanccs 

of the case, and shall not be exces- 
sive ; and the Tligh Court or Court of Session may in 
any case, whether there be an apjical on conviction or 
not, direct that any person be admitted to bail, or that 
the bail required by a Police-officer or Magistrate be 
reduced. 

(Ss. 390, 508.) 

The terms of S. 498 enable a Court of Session in referring a case 
under S. 438 to the High Court or a Court of Revision to direct that 
the person under sentence may be admitted to bail, 

499 . Before any person is released on bail or 
Bond of accused and released on his own bond, a bond 

sufetie*. for such sum of money as the 

Police-officer or Court, as the case may be, thinks suffi- 
cient shall be executed by such person, and, when he 
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is Released on by one or more sufficient sureties, Ch.XXXTX. 
conditioned that such person shall attend at the 50^502 
time and place mentioned in the bond and shall conti- 
nue so to attend until otherwise directed by the Police- 
officer or Court, as the case may be. 

If the case so require, the bond shall also bind the 
person released on bail to appear when called upon at 
the High Court, Court of Session or other Court to an- 
swer the charge. 

Sch. V, No. 42 gives the forms of a bond and bail-bond on a pre- 
liminary inquiry before a Magistrate. Bond and bail-bonds for personal 
appearance in criminal cases are exempt from Stamp duty. — Court Fees* 

Act (Vll of 1870; S. 19, cl. XV. 


600 . As soon as the bond has been executed, 
the pei'son for whose appearance 
Discharge from custody. bcon cxccuted sliall bc re- 

leased ; and when he is in jail the Court admitting him 
to bail shall issue an order of release to the officer in 
charge of the jail, and such officer on receipt of the or- 
der shall release him. 

Nothing in this section, section 496 or section 497 
shall be deemed to require the release of any person 
liable to be detained for some matter other than that 
in respect of which the bond was executed. 

(S. 394.) 


Sch. V, No. 43 gives the form of warrant to discharge a person 
imprisoned on failure to give security. « 

^ 501 . If, through mistake, fraud or otilorwisc, in- 

Power to order suffloient sufficicut Sureties have been ac- 
ball when that first taken eeptcd, Or if they afterwards be- 
ts insuffloient. come insuffieient, the Court may 

issue a warrant of arrest directing that the person re- 
leased on bail be brought before it, and may order him 
to find sufficient sureties, and on his failing so to do 
may commit him to jail. 

(S. 392.) 


502 . 

Discharge of sureties, 


All or any sureties for tlte attendance and 
appearance of a person released on 
hail may at any time apply to a 


59 
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Ch. XL. Magistrate to discharge the bond either wholly or so far 
g gQg as relates to the aiiplicants. 

On such application being made, the Magistrate 
shall issue his warrant of arrest, directing that the per- 
son so released be brought before him. 

On the appearance of such person pursuant to the 
warrant, or on his voluntary surrender, the Magistrate 
shall direct the bond to be discharged either wholly or 
so far as relates to the applicants, and shall call upon 
such person to find other sufficient sureties, and, if he 
fails to do so, may commit him to custody. 

(S. 395.) 


CHAPTER XL. 

Of Commissions for the Examination of 
Witnesses. 

503 . Whenever, in the course of an inquiry, a 
When attendance of trial 01* any other proceeding undcr 
witness may bo dispensed tliis Cod(?, it appears to a Presulcn- 

cy Magistrate, a District Magis- 
trate, a Court of Session or the High Court that the 
examination of a witness is necessary for the ends of 
justice, and that the attendance of such witness cannot 
bo procured without an amount of delay, expense or 
^ncon\%ii(nicc which, under the circumstances of the 
case, woulfi be unreasonable, such Magistrate or Court 
issne of commission and dispeusc with such attendance 

procedure there-under. and may issuo a commissioTi to any 

District Magistrate or Magistrate of the first class, 
within the local limits of whose jurisdiction such wit- 
ness resides, to take the evidence of such witness. 

When the witness resides in the dominions of any 
Prince or State in alliance with Her Majesty in which 
there is an officer rciwesenting the Rritish Indian 
Government, the commission may be issued to such 
officer. 

The Magistrate or officer to whom the commission 
is issued, or, if he is the District Magistrate, he or such 
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Magistmte of 'the first class as he appoints in this be- 
half, shall proceed to the place where the witness is, 
or shall summon the witness before him, and shall take 
down his evidence in the same manner, and may for 
this purpose exercise the same powers, as in trials of 
warrant-cases under this Code. 

(S. 330, paras. 1, 2.) 

The power to issue a commission is now conferred on e District 
Magistrate. If any other Magistrate requires the issue of a commission 
he should proceed as directed by S. 506. 

Para. 2 is new having been enacted in consequence of the judgment 
in the case of Empress v. Dhan Kishen Dass, 2 Leg. Rerii, 93. 

Ss. 188, 189 are important in connection with this section as 
enabling the Local Government to direct that copies of depositions 
made or exhibits produced before a Political oHicer or a judicial olficer 
in or for a Prince or State in alliance with Her Majesty .shall be used as 
evidence in the inquiry or trial held in the case of an offence committed 
by an European British subject in a foreign State in India, or a native 
Indian subject anywhere beyond British India in which a commission 
might issue for taking such evideiico or to the matters to which such 
depositions or exhibits relate. 

In connection with section 503 the terms of S. 33 of the Evidence 
Act (I, 1872) should be borne in mind. 

Evidence given by a \vitnes.g in a judicial proceeding, or before any 
person authorized by law to take it, is relevant for tl\e purpose of 
j)roving, in a siihsequent judicial proceeding, or in a later stage of the 
same judicial jirocecding, the truth of the facts which it states, when 
the witness is dead or cannot be found, or i.s incapable of giving evidence, 
or is kept out of the way by the adverse party, or if his presence cannot 
be obtained without an amount of delay or expense which under tlio 
circumstances of the case, the Court considers unreasonable. 

Provided — ^ 

that the proceeding was between the same parties or their represen- 
tatives in interest ; ^ 

that the adverse party in the lirst proceeding had the right and 
opportunity to cross-examine ; 

that the questions in issue were substantially the same in the first 
as in the second proceeding. 

J^xplaiuition. — A criminal trial or inquiry shall be deemed to be a 
proceeding between the prosecutor and the accused within the moaning 
of this section. 

504 . If tho witness is witliiu the local limits of 
Commission in case of j urisiUction of any Presidency 

witness beinfc within Pre- IVTaj^istratc, tho Magistrate or 
Bidenoy.town. Court issuing the commission may 

direct the same to the said Presidency Magistrate, who 
thereupon may compel the attendance of, and examine, 


4a? 

Ch. XL. 

S. 004 
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Ch. XL. such witness as if ho wore a witness in a ' case pending 
, before himself. 

’ ' Nothing in this section shall he deemed to affect 

the poAver of the High Court to issue commissions 
under the thirty-ninth and fortieth of Victoria, chapter 
46, section 3. 

(S. 330, Act XI, 1878 ; S. 36, para. 1.) 

The Statute referred to in the last para, is for the punishment of 
offences against laws relating to the Slave trade by British subjects or 
otlier persons protected by the British Government ; S. 3 enables the 
High Courts to obtain evidence by commission in such cases. 

505. The parties to any proceeding under this 
Parties may examine Code ill wliicli a coiumission is 

witness. issucd may respectively forward 

any interrogatories in ivritiug which the Magistrate or 
Court directing the commission may think relevant to 
the issue, and the Magistrate or olfleer to whom the 
commission is directed shall examine the ivitness upon 
such int(!iTogatories. 

Any such party may appear before such Magistrate 
or ofliccr by pleader, or, if not in custody, in person, 
and may examine, cross-examine and re-examine (as the 
case may be) the said witness. 

(S. 330, para. 4.) 

506. Whenever, in the course of an inquiry or a 

Power of Provincial oi’ any otlicr proceeding under 

Subordinate Magistrate to this Code licfore any Magistrate 
app^y for issue of oommis- Presidency Magistrate 

or District Magistrate, it appears 
that a commission ought to be issued for the examina- 
tion of a witness whose evidence is necessary for the 
ends of justice, and that the attendance of such witness 
cannot be procured without an amount of delay, ex- 
pense or inconvenience which, under the circumstances 
of the case, would be unreasonable, such Magistrate 
shall apply to the District Magistrate, stating the 
reasons for the application ; and the District Magistrate 
may cither issue a commission in the manner herein- 
before provided or reject the application. 

(S. 330, para. 6.) 
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Betorn of oommissiou. 


507. Aft'er any commission issued under section 
603 or section 606 has been duly 
executed, it shall be returned, to- 
gether with the deposition of the witness examined there- 
under, to the Court out of which it issued ; and the 
commission, the return thereto and the deposition shall 
be open at all reasonable times to inspection of the 
parties, and may, subject to all just exceptions, be read 
in evidence in the case by either party, and shall form 
part of the record. 

(S. 330, Act XI, 1874 ; S. 35, last para.) 

508. In every case in which a commission is 
Adjournment of inquiry issucd undcr section 503 or section 

ortrifti. 606, the inquiry, trial or other 

proceeding may be adjourned for a specified time reason- 
ably sufficient for the execution and return of the com- 
mission. 


Ch. XL. 
Ss. 607, 503. 
Ch. XLI. 
S. 609. 


This section is new. It will bo observed that there is no definite 
limitation as in the Proviso to S. 344 for the adjournment. The dis- 
cretion should be exerci.^ed in a reasonable manner so as not to subject 
an accused to unnecessary detention. 


CHAPTER XLI. 

Special Rules of Evidence. 

509. The deposition of a Civil Surgeon or other 
Deposition of medical mcdical witncss, token and attested 
witness. by a Magistrate in the presence of 

the accused, may be given in evidence in any inquiry, 
trial or other proceeding under this Code, although the 
deponent is not called as a witness. 

The Court may, if it thinks fit, summon and ex- 
power to summon medi- amine such deponcnt as to the sub- 
oai witness. jcct-mattcr of liis deposition. 

(S. 323.) 

The only opinion of a Civil Surgeon that can properly be received 
in evidence is wliat may have been expressed by him as a witness under 
the usual teats to which witnesses may have been subjected. A letter is 
not evidence. — Samiruddeen. 10 Cal. L. 11., 11 ; Kaminee Dossee. 12 
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Ch. XLT. W. R., 15 ; nor a post-mortem report unless it been used for tbo 
— purpose of refreshing his memory. 

S. 509. If relied on by the prosecution, this examination should be put in 

and read in Court before the accused is called upon for his defence. It 
should also be detached from the record of the preliminary inquiry, 
and attached to that of the trial. — Cal. H. Ct. Cir. 11, 1867 ; also 
Cir. 4, Aug. 10, 1872. 

Magistrates should bo required invariably to record the evidence of 
the Medical olhcer before committing to the Court of Session any case 
regarding an offence affecting the human body (Chapter XVI, Penal 
Code) ; for the omission to record this evidence might very possibly 
lead to tlie acquittal of an accused person in the Sessions Court, .if 
through sickness, death, or unavoidable absence of the Medical otHcer, 
his attendance cannot be procured before that Court. — 2 W. R , G C. L. 

So where there is already sufficient jpnwid facie evidence to warrant 
a commitment to the Sessions Court, and the evidence of the Medical 
officer is likely to be of a purely formal cliaracter, and great incon- 
venienee would result from his being summoned to a Magistrate’s Court 
at a distance from the Sudder Station, the examination need not be 
taken before a Magistrate, but the attendance of the Medical officer 
before the Sessions Court should be ensured. Under all other circum- 
stances, the Magistrate should invariably record the evidence of tho 
Medical officer before himself and in the prosonce of the accused. — Bomb, 
H. Ct., Feb. 21, 1874. 

It is often of the greatest importance to have had tho evidence 
of tho Civil Surgeon regularly recorded by the Magistrate holding an 
inquiry. It may happen that, in the exigencies of the service, the Civil 
Surgeon may have been removed to a distant (juartcr of India before the 
Sessions trial, and thus may be unable to give evidence before the Sessions 
Court. His evidence before the Magistrate, if regularly recorded, would 
be evidence on the trial under S. 509, and under S. J33 of the Evidence 
Act (I of 1872) : again, if some of the accused persons have absconded 
so as to be beyond the immediate prospect of arrest, if the Civil Surgeon’s 
evidence has been recorded, it may under such circumstances be received 
as evidence under S. CiVI j^ost. If these precautions are not taken, tho 
medical evidence of a post-mortem may be lost or only obtainable at 
considerable inconvenience and expense. 

“ May be given in evidence in any inquiry.” This evidently refers 
to a case in which a frc.sh inquiry may have been ordered in which the 
evidence of the Civil Surgeon if properly taken would be admissible. 

Tho attendance of the Civil Surgeon at the Criminal Courts of tho 
station for tlie jmrpo.«!o of giving evidence is one of his ordinary official 
duties, and he is not entitled to claim, nor are tlie Courts authorised to 
grant, a fee for this duty. When a Civil Surgeon is required to proceed 
more tlian five miles beyond tlic limits of bis station, bo is entitled to 
travelling allowance under Rosn. Govt, of India, April 2G, 1872, pub- 
lished at page 1388. — FwiJ. Oaz., Juno 27, 1872. 

Where a Medical officer other than tho Civil Surgeon or officer in 
Medical charge of a Civil Station is summoned to give professional 
evidence in a Criminal Court, touching the result of a post-mortem 
examination made by him, in cases not falling within tho ordinary 
discharge of his duties, a fee of Rs. 16 shall bo allowed him in addition 
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to the usual expens^fi^^yable to witnesses on criminal trial, for which Ch. XLI. 
see S. 241 and note. — Smyth, p. 125. 

Sip-'^Any document purporting to be a report 
Chemical Under thc hand of the Chemical 
Examiner. Examiner or Assistant Chemical 

Examiner to Government, upon any matter or thing 
duly submitted to liim for examination or analysis and 
report in the course of any proceeding under this Code, 
may be used as evidence in any inquiry, trial or other 
proceeding under this Code. 

(S. 325, para 1.) 

The original report should be put in as evidence. A copy is not 
receivable. — Bishumbar Dass, 15 W. R., 122 ; (S. C.) 6 B. L. R., 122, 

App. 

If put in as evidence by the prosecution, the report from thc 
Chemical Examiner should be read before the prisoner is called upon 
for his defence, and it should be detached from the record of the preli- 
minary inquiry, and attached to that of the trial. — Cal. H. Ct. Cir. 11, 

Sept. 2, 1867 ; Cir. 4, Aug. 10, 1872. 

511 . In any inquiry, trial or other pi*ocoeding 

Previous conviotion or uiidcr this Code a previous convic- 
acquittai how proved. tion 01’ acquittal may bo proved, in 
addition to any other mode provided by any law for thc 
time being in force, — 

(ff) by an extract certified, under the hand of the 
officer having the custody of the records of the Court 
in which such conviction or acquittal was had, to he a 
copy of the sentence or order ; or 

(J) in ca.se of a conriction, cither by a certificate 
signed by the ofiicer in cliargc of thc jail in wliicb the 
punishment or any part thereof was inflicted, or by 
production of the warrant of commitment under which 
the punishment was suffered ; 

together with, in cacli of such cases, evidence as to 
the identity of thc accused person with the person so 
convicted or acquitted. 

(Ss. 326, 516, last clause.) 

A previous conviction or acquital for the same offence may be proved 
as a bar to a subsequent conviction, S. 403. A previous conviction 
for another offence may be proved as ground for the passing of an 
enhanced sentence. See S. 75, Penal Code ; S. 221, last para, ante ; 

Ss* 348, 310 ante. 
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Ch. XLI. 

S. 612. 

Ch. XLII. 
S. 513. 


512. If it be proved that an a^fetised person has 
Record of evidence in abscondcd, and that therp is no 
absence of ttooused. immediate prospect of arresting 

him, the Court competent to try or commit for trial 
such person for the offence complained of may, in his 
absence, examine the witnesses (if any) produced on 
behalf of the prosecution, and record their depositions. 
Any such deposition may, on the arrest of such person, 
be given in evidence against him on the inquiry into or 
trial for the offence with which he is charged, if the 
deponent is dead or incapable of giving evidence or his 
attendance cannot be procured without an amount of 
delay, expense or inconvenience which, under the cir- 
cumstances of the case, Avould be unreasonable. 

(S. 327.) 


See note to S. 509, mite. 

It may often bo very dcsir.able to examine the witnesses for the 
prosecution “ if it is proved that an accused person h.as absconded, and 
there is no immediate prospect of arresting him,” as the evidence of an 
important witness may otherwise be lost by Jus death, and even if tho 
accused person bo arrested after a considerable time tho previous deposi- 
tions may be used to corroborate the evidence of tho witnesses (S 157, 
Evidence Act) or even to refresh their memory (S. 159) if the conditions 
set forth in those sections of the Evidence Act exist. Great care should, 
however, first be taken to have it proved that an accused person has 
absconded, and that there is no immediate prospect of arresting him. 


CHAPTER XLII. 

Provisions as to Bonds. 

513 . When any person is required by any Court 

Deposit instead of recos* officCr to CXGCUtc a boud, With 

aizaace. or witliout surctics, sucli Coui't or 

officer may, except in tho case of a bond for good be- 
haviour, permit him to deposit a sum of money or Gov- 
ernment promissory notes to such amount as the Court 
or officer may fix in lieu of executing such bond. 

(S. 399.) 

S. 499 relate to the execution of a bond or bail-bond. 

_S. 498 enables a Sessions J udge to admit a person to bail when sub- 
mitting his case for revision by the High Court. 
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Bl4- W^^ever it is proved to the satisfaction of XLII. * 

l>rooedure on fopfeituro the Court by Which a bond under gTwi. 
nfbond. this Code has been taken, or of 

the Court of a Presidency Magistrate or Magistrate of 
the first class, 

or, when the bond is for appearance before a Oourt» 
to the satisfaction of such Court, 

that such bond has been forfeited, the Court shall 
record the grounds of such proof, and may call upon 
any person bound by such bond to pay the penalty 
thereof, or to show cause why it should not be paid. 

If sufficient cause is not shown and the penalty is 
not paid, the Court may proceed to recover the same by 
issuing a warrant for the attachment and sale of the 
moveable property belonging to such person. 

Such warrant may be executed within the local 
limits of the jurisdiction of the Court which issued it ; 
and it shall authorize the distress and sale of any move- 
able property belonging to such person without such 
limits, when endorsed by the District Magistrate within 
the local limits of whose jurisdiction such property is 
found. 

If such penalty be not paid and cannot be recovered 
by such attachment and sale, the person so bound shall 
be liable, by order of the Court which issued the 
warrant, to imprisonment in the civil jail for a term 
which may extend to six months. 

The Court may at its discretion remit any portion 
of the penalty mentioned and enforce payment in part 
only. 

(Ss. 396, 7, 8, paras. 1, 2 ; S. 502, paras. 1 — 6, 7 ; 

Ss. 503, 514.) 

Scb. V, Nos. 44 — 53 contain various forms for use under this 
section. 

From the use of the terms, ‘ whenever it is proved,’ primd facie 
proofi^ by the taking of evidence, is necessary before proceedings can be 
taken under S. 514 — In re Hariram Birbhan, 11 Bom., 170. 

When a Magistrate has taken a bond from any person and that 
person is brought before him on trial for an offence committed witiiin the 
period covered by the bond, he ought, at the time of convicting for 
that offence to take into eonsideraUon the fact that there is an out- 
standing bond and to determine, once for all, whether he will proceed 

60 
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Ch. XLIT. on it or not. The Magistrate having al)stained I'rom making any 

order for the forfeiture of the bond, it must be taken that Jhq deter- 

Ss. 515, 516. mined not to proceed on it for that particular instance of breach of the 

peace. That being so, it was not open to him to reconsider and add to 

Ch. XLIII. his order. In re Uain Chundor Lall, 1 Cal. L. K , 134. In the matter 
S. 517. of Parbutty Churn Bose, 3 Cal. L. R , 406. 


515. 


Appeals from, andrevr 
sion of orders under seo 
ti n514. 

Magistrate, 
him. 


All orders passed under section 514 by any 
Magistrate other than a Presidency 
Magistrate or District Magistrate 
shall he appealable to the District 
or, if not so appealed, may be revised by 


(S. 398, penult, para.) 


The revision by a District Magistrate evidently refers either to a 
total or partial remission ot* the j)ciiaity. 

516. The High Court or Court of Session may 
Power to direct leTy of" dircct auy Magistrate to levy the 
amount due on certain re- amOUUt due OU a hond to appear 

cogniisanoes. attend at sucli High Court or 

Court of Session. 

(S. 398, last para.) 


CHAPTER XLIII. 

Of the Disposal of Pfofehty. 

517. When an inquiry or a trial in any Criminal 
Order for disposal of Court is concludcd, the Coui-t may 

property regarding which make SUcll Ovdor as it tlunks fit for 

offence committed. disposal of any documont or 

other property produced before it regai'ding which any 
offence appears to havt^ been comraitti^d, or which has 
been used for the commission of any offence. 

When a High Court or a Court of Session makes 
such order and cannot through its own officers conveni- 
ently deliver the property to the person entitled thereto, 
such Court may direct that the order be carried into 
effect by the District Magistrate. 

When an order is made under this section in a case 
in which an appeal lies, such order shall not (except 
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when the prop^^Vt'y is live-stock or is subject to speedy 
and natural decay) be carried out until the period 
allowed for presenting such appeal has passed, or, 
when such appeal is presented within such period, untU 
such appeal has been disposed of. 

Explanation.— In this section the term “ pro- 
perty” includes, in the case of property regarding which 
an offence appears to have been committed, not only 
such property as has been originally in the possession or 
under the control of any party, but Mso any property 
into or for which the same may have been converted or 
exchanged, and anything acquired by such conversion 
or exchange, whether imimxUately or otherwise. 

(S. 418 ; Act X, 1874, S. 38.) 

When there has been an inquiry or trial, and the accused has been 
discharged or acquitted by a Criminal Court, that Court is bound to 
restore the property in di.spute into the possession of the person from 
whom it was taken, uidess such Court is of opinion that “ any ofPeiice 
appears to have been committed*^ regarding it, when such order as 
apjiears rigLc for the disiiosal of the projierty may be made. In re An- 
napurna Bai, I. L. R , Bomb , G30 whei'e property belonging to the 
estate of A, a deceased person was found with B who on inquiry was 
acquitted by the Magistrate of having dishonestly taken it so as to amount 
to thel't, and its restoration to B was ordered, it being held that the Dis- 
trict Magistrate was not competent to order it to be given to A*s heirs. 

So the Madras High Court has lield that if the accused person has 
been discharged, the pre-requi.sites of an order under S. 517 are wanting. 
The proper!}^ should not be withheld. Pro. June 30, 1871, Weir, 2G0. 

The Allahabad High Court has hold that although the person in 
whose custody the property was found ha& been acquitted, the Magistrate 
is competent to pass an order regarding the disposal, if he believes that 
it has been stolen. — Nilainbar Baboo, 1. L. U., 2 All., 27G. 

Where the accused has been convicted of taking a bribe (S. IGl^ 
Penal Code) the Magistrate cannot pass orders in respect of money 
produced by a witness and said to have been given as a bribe. — Mad. H. 
Ct., Pro., Feb. 13, 1874, Weir, 2G0 : nor can a Magistrate deal with 
money so offered and order it to be given in charily. — Pro. J iily 20, 
1875. Weir, 261. 

A Government currency note was changed at the Government Trea- 
sury by a man, who was afterwards convicted of having stolen it. The 
note was produced in evidence at tJie trial, and llie Se-ssions Judge 
ordered it to be returned to the original owner from whom it had been 
stolen. The matter was brought before the High Court or a Court of 
Revision, and the following judgment was delivered : — 

“ The Sessions Judge has decided the case u])oii an Illustration drawn 
from the Contract Act, embodying a verj^ old rule of law that 
possession by the taker in good faith is no defence against the owner of 
a chattel whoso possession was lost through theft. 


1. XLTTL 
S. 
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Cb. XLIIT. “ The decision is inapplicable to the case for>^ ney, and a note of 

this kind is in legal view money, does not stand*' upon the footing of 

Ss. 518, 519. other chattels (Foster v. Green, 7 H. & N., 881). In the language of 
the English law, the property passes by mere delivery, and, in the inter- 
ests of commerce ond the security of human dealing, nothing short of 
fraud in taking an instruinent payable to bearer will engraft an excep- 
tion upon the rule (Goodman v» llaivey, 4 Ad. & El., 870). Here the 
Treasury was bound to cash the note, and the original owner has no 
claim against it. The order must be reversed.’* — Colleetor of Salem, 
7 Madras, 233 : (S. C.) Weir, 259. 

When a Government currency note which had been stolen was 
honestly changed by a money-changer (poddar) who, when called upon, 
returned it to the Police, the High Court held that it should be restored 
to him rather than to the person from whom it had been stolen. Tlie 
terms of S. 108 of the Contract Act (IX of 1872) and the definition of 
'‘goods” (S. 70) applied to it do not touch the ease. The change of a 
currency note into money is no more a contract for sale than the pay- 
ment of the same note for goods is a sale of tlie note for the goods, the 
note being paid as money, a legal tender for the amount expressed there- 
in under S. 15, Act 111 of 1871. In the matter of Captain Michell, Pet. 
1 Cal. L. K., 339 : (S. C ) I. L. R., 3 Cal, 379. 

518 . In lieu of itself passing an order under sec- 
tion 517, the Court may direct the 
Order mar take form of property to 1)0 delivered to tlio Dis- 

8ub.divi6ionaiMagiBtrate. ^rict Magistrate or to a Sub-dm- 

sional Magistrate, who shall in such 
cases deal with it as if it had been seized by the police 
and the seizure had been reported to him in the manner 
hereinafter mentioned. 

(S. 420.) 

619 . When any person is convicted of any ofPence 

Payment to innocent which includcS, Or amOUUts tO, 
purebaaer of money found thoft Or rCCCiviug stoloU property, 

onacoueed. jg provcd that any other 

person has bought the stolon property from him with- 
out knowing, or having reason to lielieve, that the same 
was stolen, and that any money has on his arrest been 
taken out of the passession of the convicted person, the 
Court may on the application of such purcliaser and on 
the restitution of the stolen property to the person enti- 
tled to the possession thereof, order that out of such 
money a sum not exceeding the price paid by such pur- 
chaser be delivered to him. 

(30 and 31 Vic. c. 35, S. 10.) 


This is new. 
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620. Aliy Court of appeal, confirmation, reference Ch. XLIIlii 
stay of order under BBo- or revision may direct any order 
uona 617,*6 i 8 or 619 . Under section 617, section 518 or 522 . 
section 619, passed by a Court subordinate thereto, to 
be stayed pending consideration by the former Court ; 
and modify, alter or annul such order. 

(S. 419.) 

The annulment of an order giving the property to a certain person 
may. have the effect of its restoration to Another. If, however, under 
tlie order of the lowi r Court the property has already been given, there 
is apparently no provision to enable the Court to com])el its return. It 
has been held that the High Court cannot direct the restoration of 
property delivered by the Police under an illegal order of a Magistrate. 
la re Annapurna iiai, 1. L. R., 1 Jiomb., G30. 

521. On a conviction under the Indian Penal 
UBstruotiou of libellous Codc, scction ^92, scction 293, sec* 

and other matter. tion 601 Or SCCtion 602, tllC CoUrt 

may order the destruction of all the copies of the thing 
in respect of wliicli the conviction was had, and which 
arc in the custody of the Court or remain in the posses- 
sion or power of the person convicted. 

The Court may in Idto manner, on a conviction 
under the Indian Penal Code, section 272, section 273, 
section 274 or section 275, order the food, drink, drug 
or medical preparation in respect of which the convic- 
tion was had to be destroyed. 

This IS new. 

S. 292, Penal Code, relates to the selling of obscene books, &c. 

S. 293 to having in possession obscene books, <fec., for the purpose 
of sale, &c. 

S. 501 to printing or engraving matter knowing it to be defamatory. 

S. 502 to selling or offering for sale such printed or engraved 
matter with such knowledge. 

S. 272 to adulteraton of food or drink intended for sale so as to 
make it noxious. 

S. 273 to sale or offering or exposing for sale such food or drink 
with knowledge of its state. 

S. 274 to adulteration of drugs. 

S. 275 to sale or offering or exposing for sale such adulterated 
drugs. 

522. Whenever a person is convicted of an offence 
Power to restore pos- attended by criminal force, and it 

session of immoveable appears to the Coui't that, by such 
property. forcc, any person has been dispos- 

sessed of any immoveable property, the Court may, if it 
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Ch. XLTII. thinks fit, order such person to be restored to the pos- 
S~523 session of the same. ^ 

No such order shall prejudice any right or interest 
to or in such immoveable property which any person 
may be able to establish in a civil suit. 

(S. 534.) 

This in tlie Code of 1872 used to appear in what is now Chapter XII 
of this Code. 

A suit to set aside such an order must be brought within three 
years from the date on which i*" was passed. Limitation Act (XV, 1877) 
Sch. II, Art. 47. 

523. The seisjure by any Police-officer of property 

Procedure by police upon taken Under scctiou 51, or alleged 
seizure of property taken or SUSpCCtcd to have been stolen, 01’ 
under section 61 or stolen. found Ulldci’ circumstaiices wllicll 

create suspicion of the commission of any olfonce, shall 
be forthwith rejiorted to a Magistrate, ivlio shall make 
such order as he thinks fit resi)ectin,g the delivery of such 
property to the person entitled to the possession thereof, 
or, if such ficrson cannot bo ascertained, respecting the 
custody and jiroduction of such jiroperty. 

If the person so entitled is known, the Magistrate 
Procedure where owner may Order tile iiropcrty to be deli- 
of property seized uu- vcrod to him on sucli Conditions (if 

ys the Magistrate thinks fit. 
If such person is unknown, the Magistrate may detain 
it, and shall, in such ca.se, issue a jiroclamation sjiccify- 
ing the articles of Avhich such jirojierty consists, and 
requiring any person who may have a claim thereto to 
appear before him and establish his claim within six 
mouths from the date of such proclamation. 

(S. 387, para. 2 ; Ss. 415, 41f).) 

The following instructions have been issued by tlie Government of 
Bengal (Cir. 2998, May 28, 1808) on an opinion of the Advocate- 
General : — 

“ The general rule of law with respect to moveable property found., 
of which the owners cannot be discovered, is, that it belongs to the find- 
er, who may, however, .be guilty of a eriininal offence by appropriating 
it to his own use when he knows, or ha.s the means of* finding out, or 
does not take reasonable means to find out, the real owner. Thus, as 
regards the finding of bidden treasure, consisting of gold or silver coin 
or bullion, or of precious stones or other valuable property, the provi- 
sions of S. 2, lleguliition V, 1817 (now embodied in Act VI, of 1878) 
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apply. If after due* notification the owner of such property may not be 
discoveraye,such hidden treasure becomes the property of the innocent 
finder, provided they do not exceed in amount or value the sum of one 
lakh of sicca rupees. By S. 7 of the same Regulation the excess above 
that sum is declared to be at the disposal of Government. 

“ Wrecks are, in first the instance, to be retained by the salvors, who 
have a special property in them by way of lien for the salvage. It is 
illegal for the Police to take salved wreck out of the possession of the 
salvors, though upon discovery of wrecked property in such possession, 
notice of the same should be given by tho Police to the Magistrate of 
the District. If the owners come forward, the matter will be one for 
adjustment between the parties. If owners cannot be found, then, 
subject to the salvage claims, the wrecked property belongs to the State, 
which may sue for its recovery in the same way as the owner might have 
done. Where such a course is necessary, the Magistrate should give 
notice to the Collector, who will take the necessary legal proceedings. 

With these exceptions, moveable property found in the possession 
of any private person and not claimed, is the property of the innocent 
finder. 

“ The provisions of Ss. 25 — 27, Act V, 1861, apply to all unclaim- 
ed property of which any officer of the Police may be the finder. 

The right of the State to property which is left by deceased per- 
sons and to which there is no claimant stands on different grounds, and 
is not the subject of these orders.” 


524 . If no pci’son within such period establishes 

Procedure where no cUiini to such property, and if 

claimant appears within tllC Jiei'SOn in whose pOSSCSsion 
six months. such property -was found is unable 

to show that it was legally acquired by him, such pro- 
perty shall he at the disposal of the Government, and 
may he sold under tho orders of the Presidency Miigis- 
trato. District Magistrate or Suh-divisional Magistrate 
or of a Magistrate of tho first class empowered by the 
Local Government in this behalf. 

In the case of every order passed under this sec- 
tion, an appeal shall lie to the Court to whicli appeals 
against sentences of the Court passing such order 
would lie. 

(S. 417.) 


If any Magistrate not empowered by law in tliat behalf erroneous- 
ly in good faith sells property under S. 521, his proceedings shall not bo 
set aside merely on tho ground of his not being so empowered. 
S. 529 {h). 

In Mapbas all Magistrates of the first class have been empowered 
to act under S. 624 (Qox-, 1873, p. 717); also in Oudh (Oaz , 1873, 
p. 3) ; also in Boubat, provided they are not Honorary Magistrates, 
wheii a special order is necessary in each case {Gaz., 1873, p. 16). 


m 

Ch. XLIII. 
S. 524. 
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Ch. XL 1 1 1, In the Punjab all Senior Officers at Head -quarter Stations undei> 

the Magistrate of the District, who are Magistrates of the Qrst class, 

■S. 525. have been vested with powers under S. 52di. Such powers to be exer* 

cised only when the Magistrate of the District is absent from Head* 

Ch. XLIV. quarters. — Oaz.^ 1873, p. 75. For these purposes the Senior Assistant 

Commissioner being a IVfagistrato of the first class shall be deemed to 

S. 526. be the Senior Officer under the Magistrate, and if there be no such 
officer, the Senior Extra Assistant Commissioner being a Magistrate 
of the first class shall be so deemed. — Ibid. 

A Magistrate is bound to summon witnesses named by a person to 
prove his claim to certain property seized by the Police as property 
suspected to have been stolen. — Sookbun Sahoo, 18 W. K., 5. 

525. If the person entitled to the possession of 
such property is unknown or ab- 
powers to Bell perishable gont, aiul thc property is subject to 
property. Speedy and natural decay, or the 

Magistrate to whom its seizure is reported is of 02 )inion 
that its sale would be for thc benefit of the owner, the 
Magistrate may at any time direct it to bo sold ; and 
the provisions of sections 523 and 521- shall, as nearly 
as may be jiracticahle, aj^ily to the nett jjroceeds of 
such sale. 

(S. 415, para. 2.) 

If any Magistrate not empowered by law on that behalf erroneoua* 
ly in good faith sells property under S. 526, his proceedings shall not 
be set aside merely on the ground of his not being so empowered. 
S. 529 (A). 


CHAPTER XLIV. 

Op the Transfer of Criminal Cases. 

526. Whenever it i.s made to appear to the 

BiKh Court may transfer Court— * 

case» or itself try It. 

fa) that a fair and impartial inquiry or trial can- 
not be had in any Criminal Court subordinate there- 
to, or 

(b) that some question of law of unusual difficul- 
ty is likely to arise, or 

(cj that a view of the place in or near which any 
offence has been committed may he required for the 
satisfactory inquiry into or trial of the same^ or 
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(d) that an order under this section will tend to XLIV. 
the general convenience of the parties or witnesses. ^ 

it may order — 

(1) that any offence he inquired into or tried by 
any Court not empowered under sections 177 to 184 
(both inclusive), but in other respects competent to in- 
q uire into or try such offence ; 

(2) that any particular criminal case or appeal, or 
class of such oases or appeals, be transferred from a 
Criminal Court subordinate to its authority to any other 
such Criminal Court of equal or sujjerior jurisdiction ; 
or 

(3) that any particular criminal case or appeal be 
transferred to and tried before itself. 

Wlien the High Court withdraws for trial before 
itself any case from any Court other tlian the Court of 
a Presidency Magistrate, it shall, except as provided in 
section 207, observe in such trial the same procedure 
which that Court would have observed if tlic case had 

not lycn so withdrawn. ^ J 

^ " Evcn’y'aj) plication for the exercise of the power (( 
conferred by tliis scictioii shall be made by motion which 
shall, cxcei)t when the applicant is the Advocate 
General, be sujiportod by ailidavit or aflirmation. 

When an accused person makes an application 
under this section, tlui High Court may direct him to Q 
execute a bond, Avith or without suretuis, conditioned that 
he will, if convicted, pay tlie costs of the prosecutor. 

Every accused person making any such application 
Notice to Public Pro- to" tlic Public Prosccutor 

Becutor of application lioticc iu Writing of tllC fipplica- 
under this section. togctlicr With a COpy of the 

grounds on which it is made ; and an order shall be 
made on the merits of the application unless at least 
twenty- four hours have elajised botAvecn the giving of 
such notice and the hearing of the application. 

Nothing in this section shall be deemed to affect 
any order made under section 197. 

(S. 64.) 

The powers given by this section are larger than those conferred by 
S. 14>7 of tlie High Courts Criminal Procedure Act (X, 1875), under 

61 
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Ch. XLIV. which no conviction or y)rocceding could be quashed ** for want of form 

but only on tlie merits” which was the rule followed on writs \A,certioTaTi 

S. 52G. but probably the Courts will adhere to the same rule as generally 
embodied in S. 537, 'poBt. 

Where a conviction has been arrived at by the Magistrate and the 
petitioner is actually suffering imprisonment under it, it is within the 
discretion of the High Court for suilicient Ciiuse shown, and on the 
application of the prisoner to order the case to be removed without 
notice to the Crown. But suflicient op})ort unity will be given for the 
law ollicers of the Crown to support the conviction before a linal order 
is passed. Queen v. Upendronath Dass, J. L. II., 1 Cal., 356. 

The powers of the High Court cannot be exercised in the case of an 
acquittal by a Magistrate, but only in the case of convictions or other 
or(lers by whicli an accused is aggrieved or injured. Corporation of 
Calcutta V, Bheokuu Kam Napit, 1. L. Ji., 2 Cal., 290. So where after 
hearing the evidence for the prosecution and without disbelieving it, 
the Magi.strate decided that it did not amount to the offence charged, it 
was liold that assuming that an error of law had been committed, the 
High Court had no power to issue a mandamus to the Magistriite to 
commit the accused. It was not a case in which the Magistrate had 
declined jurisdiction, but he had exercised his jurisdiction and heard the 
case. — Malcolm v. Gasper, 1. L. li., 2 Cal., 278. 

The o))jecti(ui to the conviction inu.si have a substantial meritorious 
ground and not be merely an error of form or procedure. Such cases 
would for example bo when the Magistrate has convicted an accused 
person on a charge which ho had no jurisdiction to hear and determine, or 
had awarded a .sentence which he had no j)ower to award, or had proceeded 
ill such a manner as to afford ground for .saying that the accu.sed person 
had not liad rea.sonahle opportunity of defending himself. Tliere may 
of course be other clas.'-es of ca.scs in which an objection to a con- 
viction would be entertained, when it could he said tliat tlic accused 
had merit.s. But though an accused person may liavo merits in the 
general sense of the w'ord, and of the most .substantial kind, viz., that the 
Magistrate has come to a wrong conclusion on the question of the guilt 
or innoceneo, yet that is not a case to wdiich 2>er se a remedy can be 
a])plied by means of a certiorari. The law in .short says that to (juash a 
conviction, there must be merits not that w'henever there are merits in 
the g(*neral .scn.«>(! of the word the conviction will h(i qua.shcd. llcg. v. 
Nathalal Pitanibar, lU Bomb., 102 ; see also the cases cited in the note, 
p. 109. 

Tlie best evidence must be offered that the Jury cannot be tru.sted 
to do their duty impartially, before the High Court, ou an application 
by the prosecution and against tlie wi>h of tlie accu.sed, will order the 
transfer of a trial from one Jli.strict to another on the ground that owing 
to pojiular excitement as to the result, a fair trial cannot be expected. 
There is less reason in India for smdi an order than in Bngland, because 
the law of India im[)oses many safeguards against an undue bias by a 
Jury. There is the right of challenge, the verdict need not be unanimous, 
the power on the part of the Sc.ssions Judge to refer the case to the 
High Court if be di.sagrees from the verdict, the lieariug by the High 
Court itself and the appeal of Government again.st an order of acquittal. 
The Empress v. Kobogopal, Bomb., I. L. It., 0 Cal., 191. 
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The following ease before the Calcutta High Court (Phear, J.) Ch. XLIV, 
July 26, reported in the Englishman Newspaper, is important in ‘— 

connection with S. 526 and the duties of Magistrates in Presidency S. 526. 
towns — In re J. A. H. Louis committed under Act VI (Ben. C.), 1866. 

Mr. Lowe states that the conviction was made by Mr. Marsden as 
a Justice of the Peace, and not as a Magistrate. 

The Court intimated that, if so, that fact was unimportant. In 
hearing the case, and making the conviction, Mr. Marsden, whatever 
constituted his authority, acted as a Criminal Court, and therefore the 
case falls under section 147, Act X of 1875. 

Mr. Lowe, addressing the Court for the prosecution, admitte l that 
no record of the evidence taken in the Court below had been sent up, 
and proj)Osed to refer to Mr. Louis’ allidavit, or, in the alternative, ask- 
ed that the case might stand over. 

The Court thought that the affidavit ought not to be used as a 
substitute for the evidence taken below. Tlie pnrpose of the affidavit 
was this : section 147 did not give the party aggrieved by the order of 
the lower Court an uiupjalified right of appeal, but empowered this 
Court, on good cause siiown, alTcctiiig the merits, to remove the entire 
case to this Court for consideration and proper determination. 

The petitioner’s affidavit and otlier evidence went to sliow good 
cause ; and good cause being t\\m primd facie established, the case was 
transferred. On the case coming on, in consequence c/f the transfer, 
this Court would deal with it .is it stood lielow, i. c , take it as the lower 
Court left it, and on the materials there prodii(;ed. If on these a con- 
viction has been already come to, and this Court slioiild find reason to 
consider the eonviciioii, ordm* or oilier proceeding wrong on the merits, 
it may quash it ; and this Court may itself cnfertaiii tlie case, and 
determine it according to justice, for this purpose taking further evi- 
dence if necessary. 

The Court also expressed tlie opinion tiiat, in view of the enact- 
ment, section 147 of Act X, 1S75, (whatever might otlici’wise be the 
case,) it was incumbent upon tlie Magistiatc, and the judicial olllccr of 
any Criminal Court situate witiiin the local limits of this Court’s ordi- 
nary original criminal jurisdiofiou, to take such notes of the evidence, 
in every case entertained by him, as would, in the event of the ease 
being transferred to this Court, servo to convey the substance and 
material jiart of that evidence. 

OiinKii. Adjourned to this day week, in order that the Magistrate’s 
notes of evidence taken below may be returned to this Court. 

After the adjournment, it aj)j)C.ared that no notes of evidence had 
been taken before the Magistrate : the conviction was thereibre quash- 
ed ; it was further ordered that the hue be refunded. An application for 
costs made by the Counsel for the petitioner was refused, the Court 
being of opinion that it had no power under the Act togive co.sts. — 15 B. 

L. K., 14 App, 

Although allidavits contradict the finding of a Magistrate so as to 
show a want of jurisdiction, they cannot be used as aftimling materials 
for reviewing his decision. When the charge is such that, if true, it 
would give the Magislrati? jurisdiction, his decision is linai. Ucg. 

HatluUal Pitambar, 10 Bomb., 102. 



184 


CODE OF CJRIMINAL PROCEDUKE. 


Ch. XLIV. 
Ss. 627,528 


In the case of the Queen v. Ameer Khan, Ip’W. R. 69 : (S. C.) 
7 I? L. R., 240 ; it was held that a much stronger case must be made 
out to justify the transfer of a case to the High Court than would in 
England justify the removal of a case by certiorari. The matter 
is fully discussed and reasons given for tliis conclusion in the judgments 
of Phear and Macpher^on, JJ. See Empress v. Nobogopal Bose, 
1 L. R., 6 Cal. 491. 

The High Court will always require some very strong grounds for 
transferring a case from one judicial ollicer to another, especially if the 
grounds are personal to such ollicer as it is tantamount to a severe 
censure on him. Shankar Araji lloshing, G Bomb., 69, Grown cases. 


527. The Governor General in Council may, by 
notiftcation in the Gazette of India, 
direct the ti'ansfer of any particu- 
lar criminal case or appeal from 


Power of Governor Ge- 
neral in Council to trans- 
fer oriminal cases and 
appeals. 


one High Coui*t to another High 


Court, or from any Criminal Court subordinate to one 
Uigh Court to any other Criminal Court of equal or 
superior jurisdiction subordinate to another High Court, 
whenever it appears to him that sneli transfer will pro- 
mote the ends of justice, or tend to the general conve- 
nience of parties or witnesses. 

The Court to which such case or appeal is trans- 
feived shall deal with the sanu' as if it had been origi- 
nally instituted in, or presented to, siudi Court. 

(S. 61A; Act XI, 1874, S. 11.) 


District Magistrate or Sub-diAnsional 


District or 8ub-division- 
al Magistrate may with- 
draw or refer cases. 


528. Any 

Magistrate may withdraAV any ease 
from, or recall any case which he 
has made over to, any Magistrate 
subordinate to him, and may inquire into or try such case 
himself, or refer it for iiujuii’y or trial to any other such 
Magistrate competent to inquire hito or try the same. 

The 'Local Government may authorize the District 
Power to authorize Din- Magistrate to withdraw from the 
triot Magistrate to with- Magistrate Subordinate to him 
draw classes of oases. citlicr SUcll clasSCS of casCS aS ho 

thinks proper, or particular classes of ^asea^ 

(S. 44, last para. ; S. 47, para. ifsV'48.) 


If a Magistrate not empowered by law in that behalf erroneously 
in good faith withdraws a ca.se and tries it himself, bis proceedings 
shall not be set aside merely on the ground of his Jiot being so empower- 
ed. S. 529 (0. 
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S. 192 empowers a District Magistrate or Sub-divisional Magistrate Cb. XLIV. ^ 

to transfer any case of which he has taken cognizance for inquiry or 

trial to any Magistrate subordinate to him, and a District Magistrate- S. 528. 

can empower any Magistrate of the first class who has taken cognizance 

of a case to transfer it for inquiry or trial to any other specified Magis- CJh. XLV. 
trate competent to deal with it. 

When a case is removed to another Magistrate, the evidence must S* 529. 
be taken de novo. S. .350 applies only to inquiries and trials commenced 
by a Magistrate who has ceased to exercise jurisdiction and is succeeded 
by another Magistrate. — Khan Mahomed, 24 W. R., 53. 

Although the law does not require that the District Magistrate 
should state the reasons for transferring a case from one Magistrate to 
another, the High Court will set aside the order unless it is clear that he 
has not exercised a wise or proper discretion. Thus, in a case in which 
after hearing tlie evidence for the prosecution, a Magistrate expressed 
an opinion that it was not sufRcient to support the charge, on which the 
District Magistrate removed the case to the file of another Magistrate, 
the High Court set aside tliat order and directed the first Magistrate to 
conclude the trial. In re Nobocoomar Banerjea, 14 W. R., 12 ; (S. C.) 

5 B. L. R., 45. 

Similarly in the case of Jafiir Ali and others (commonly known as 
the Fennuah case) the High Court held that the Magistrate acted ille- 
gally in reinoving, on his own moiion, a case in which several witnesses 
had been examined by a subordinate Magistrate find without giving 
notice to the prisoners and hearing what they had to say in its matter. 

Cal. H. Ct., Feb. 27, 1877. 

A Magistrate to whom a case hfid been transferred for trial dis- 
allowed the objection that ho had no jurisdiction and proceeded to try 
the case. The District Magistrate witiulrow the case to his own Court 
and finding that he had no jurisdiction stopped proceedings. The High 
Court held that tlie District Magistrate i.s competent to call up a case 
to his own Court without limitation as to the stage of the proceedings 
at w'hich it may be called up and that having the case before him he 
could deal with the question of jurisdiction. — Vilaetee Khanum v. 

Meher Ali, 24 W. R., 4. 


CIIAPTER XLV. 

Of IiuiEGULAii Proceedings. 

529. If any Magisti-atc aot cmjjowoi’od by law 

irMguiaritios which do to cIo any of tlic loUowing tilings, 
not vitiate proceedings. namely : — 

(a) to issue a sciarcli- warrant, under section 98 ; 

(If) to order, under section 155, police to investigate 
au offcuco ; 
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Ch. XLV. (<?.) to liold an inquest under section 170 ; 

S~5^ (</) to issue process, under section 180, for the 

apprehension of a person within the local limits of his 
jurisdiction who has committed an offence outside such 
limits ; 

(e) to talce co£»nizance of an offence under sec- 
tion 191, clause (o) or clause (i) ; 

(y) to transfer a case under section 192 ; 

(ff) to tender a pardon under section 337 or sec- 
tion 338 ; 

(//) to sell property under section 524 or section 
525; or 

(i) to withdraw a case and try it himself under 
section 628 ; 

erroneously in cfood faith does that thin", his pro- 
ceedings shall irot be s(4 aside merely on the ground of 
his not being so empowered. 

(Ss. 32, 34, cl. is.) 


Sfhedulos III, IV .specify the ordiii.ary j>oxvers of Magi.strates of 
different clas.-ic.s and o/liccs and the additional powers with which and by 
whom they may he invested. 

“ Good faith.” Notliing is said to he done or believed in good faith 
wliieh is done or believed without due care and attention. S. 52, Penal 
Code. 


530 . If any Magistrate, n(d, being empowered 
Irregularities whicii Itiw in tliis behalf, (loc.s any of 

vitiate proceedings. tlio following tilings (uamcly) : 

(ff) attaches and sells jnoperty uncler section 88 ; 

(6) issues a search-warrant for a h'ttor in the Post- 
office, or a telegram in the Telegrajih Department ; 

(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; 

(e) discharges a person lawfully bound to bo of 
good behaviour. 

(/) cancels a bond to keep the peace : 

(ff) makes an order under section 133 as to a local 
nuisance ; 

(A) prohibits under section 143 the repetition or 
continuance of a public nuisance ; 

(i) issues an order under section 144 ; 

(J) makes an order under Chapter XII ; 
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(Jc) takes cognizance under section 191, clause (c), 
of an effenco ; 

{1) passes a sentence under section 349, on pro- 
ceedings recorded by another Magistrate ; 

{m) calls under section 436, for proceedings ; 

(«) makes an order for maintenance ; 
ip) revises under section 615, an order passed under 
section 514 ; 

(p) tries an oifender ; 

{<]) trios an oifender summarily ; 

(r) decides an aj)p(ial ; 
his proceedings shall be void. 

(S. 34 excepting cl. ix.) 

Scbedulcs III. IV specify the ordinary ])owers of Magistrates of 
the several classes and offices and the additional powers with which and 
by whom they can be invested. 

531 . No fuidini?, sentence or order of any Cri- 
proceedings in wrong nuHal Coiirt shall b(‘ sot aside mere- 

pface. ly on the t^round that the inquiry, 

trial or other proccc'dint^ in the course of which it was 
arrived at or passed look jilaee in a wroncf Sessions 
Division, District, Suh-di vision or other local area, unless 
it afipears that such error occasioned a failure of jus- 
tice. 

(S. 70.) 

“ Failure of -ju.sticc” or as put by S. 70 of the Code of 1872 “that 
the accused jxu’.son was actually jnv judiccd in his defence, or the prosecutor 
ill his prosecution, by sucli error.” 

S. 5a 1, applies to “ other proceedings” that is proceedings not an 
invosligation, inquiry or trial of a person accused of an oltbnce, hut 
miscellaneous proceedings such as under Chajiters VIII, X, XI, XII, 
XXX Vf, of tlii.s Code, bub it contemplates that hut for the defect in 
local jurisdiction the JMagistrate was competent to deal with the parti- 
cular matter. 

The introduction of the word.s “ local area” provide for a case in 
which the local jurisdiction was not confined to the same Province 
or High Court, a defect in S. 70 of tlur Code of 1872, pointed out in the 
case of lliramun Ayah, 21 VV. II., GO, (S. C.) 22 B. L. II., 4 App. 

532 . If any Magistrate or other autliority pur- 
When Irregular com- porting to cxcrcise powers‘ duly 

mitments may be valid- Conferred, wliicli Were uot SO con- 
“ted. ferrod, commits an accused person 

for. trial before a Court of Session or High Court, the 


Cli. XliV. 
Ss. 531, 532. 
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Court to which the commitment is made may, after 
perusal of the proceedings, accept the commitment if 
it considers that the accused has not been injured 
thereby, unless, during the inquiry and before the 
order of commitment, objection was made on behalf 
cither of the accused or of the prosecution to the 
jurisdiction of such Magistrate or other authority. 

If such Court considers that the accused was 
injured, or if sucli objection Avas so made, it shall quash 
the commitment, and direct a fresh inquiry by a com- 
petent Magistrate. 

(S. 33.) 

S. 5J32 contemplates that the particular Magistrate was competent 
to deal with the ol^encc as having taken place within the local limits of 
his jurisdiction or within any special jurisdiction conferred hy the Code, 
but that he was not conijxd.ent to make the commitment to the Court of 
Session or High Court (Jagannath, I. L. U., 3 All. 25S) cither bocauso 
he was not empowered to make such commitment (S. 200) or was 
not a Magistrate competent to deal with the accused person, an 
European British subject (.^S. 4 1-0). When it was objected that tbo 
Magistrate bad acted without jurisdiction because after examining four 
witnesses he discharged the accused, and then linding another witness 
in attendance he examined liim and committed the accu.sed for trial by 
the Court of Ses.sion, the Madras High Court held that the commitment 
was good, because there was no question regarding the jurisdiction of 
the Magistrate to commit, and there was nothing to show that the 
accused had been prejudiced by the irregnhirity, that being the crucial 
test of a commitment by a Magi.strate without jurisdiction. Pro. Nov. 
28, 1874. Weir, 182. 

533 . If any Court before wbicli a confession or 
Non-compliance with otlicr statement of an accused per- 
provisions of section 104 SOU recorded undci* section 161 or 

section 304 is tendered in evidence 
finds that the provisions of such setition have not btsen 
fully complied with by the Magistrate recording tbo 
statement, it shall take evidence that such duly made 
the statement recorded ; and, notwithstanding anything 
contained in the Indian Evidence Act, section 91, such 
statement shall be admitted if the error has not injured 
the accused as to his defence on the mints. 

(S. 34C, last para.) 

S. 533, it will bo seen, applies to a confession or statement record- 
ed under S. 104, and thus removes many of the difficulties experienced 
under the Code of 1872, S. B46 of which failed to extend this remedial 
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provision to a confession or statement recorded under S. 122. See Bai 
Katan 10 Bomb. 1(56 and other caees. 

It should also be noted that S. 533, confers the power on any 
Court, not, like S. 346 of the Code of 1872, only on a Court of 
Session. If the Magistrate be required to attend to give evidence, 
S. 121 of the Evidence Act should be borne in mind. No Judge 
or Magistrate shall except on order of some Court to which he is 
subordinate, be compelled to answer any questions as to his own con- 
duct, in Court as such Judge or Magistrate, or as to anything which 
came to his knowledge in Court as such Judge or Magistrate : but he 
may be examined as to other matters whilst he was so acting, lllus^ 
tration. A on his trial before the Court of Session, says that a depo- 
sition was improperly taken by B, or the Magistrate. B cannot be com- 
pelled to answer questions as to tliis, except upon special order (>f a su- 
perior Court. — It seems to have been doubted in the case of Empress 
V, Kiidder Khan, I. L. 11., 3 All. 573 Full Bench, whether the Court of 
Session and not the District Magistrate was a Court superior to that of 
a Magistrate. 


534. An omission to ask any person wlietlicr he 
„ . . , . is an European Eritish subject in 

Omission to ask question . ,• 1^1 i i 

prescribed by section 454, ft CftSC tO tllC SOCODCl ClflllSG 

clausa 2. Qf section 451 applies shall not 

affect the validity of any proceedings. 

(S. 85.) 

See note to S. 454 ante. 


535. No lindingor sentence pronounced or passed 

sliall be deemed invalid merely on 
Effect of omission to ground that no charge was 

prepare charge. fmmcd, unlcss, in tlic opinion of 

the Court of ajipeal or riivision, a failure of justice has 
been occasioned tliei’ehy. 

If the Court of appeal or revision thinks that a 
failure of justice lias bci'ii occasioned by an omission to 
frame a charge, it shall order that a charge shall ho 
framed, and that the trial be recommenced from the 
point immodiat(!lv after the framing of the charge. 

“(8. 21(j, Exp. I, II.) 

Tliis section does not rotor to the proceodings of a Court of Con- 
lirination under Chapter XXVII, Ss. 371 — 380. 

536. If an offence triable with the aid of asses- 

Triaibyjury of offence sors is tried by a jury, the trial 
triable with sssesBora. shall not on that grouixd Only bo 
invalid. 


Ch. XLV. 


Ss. 534— 
633. 


62 
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of 


If an offence triable by a jury .is tried with tho 
aid of assessors, the trial sliall not 
on that ground only bo invalid, 
unless, tho objection is taken be- 
fore the Court records its finding. 

(S. 233, Hxpl.) 


Trial with assessors 
offence triable by jury. 


When an accused is charged at the same trial with several offences 
of which some are, and some are not, triable by Jury, he shall be tried 
by Jury for all such offcnce.s. S. 209, last clause. A Sessions Judge can- 
not, after trying a case by Jury and taking their verdict, before passing 
sentence treat the trial as had with the aid of assessors and the verdict 
of the Jury as the o})inions of assessors, ])assing his own judgment 
on the facts, Bhootnath Dey and others 4 Cal. L. 11 , 405. 


Finding or 'sentence 
when reversible by reason 
of error or omission in 
charge or other proceed- 
ings. 


537 . Suhjoet to the provisions hereinbefore con- 
tained, no finding, sentence or order 
pass('d hy a Court of competent 
juri-sdiction shall hcn’cversed or al- 
tered under Chapter XXVII or 
on appeal or revision on account — ^ 

of any (‘rror, omission or irregularity in the com- 
plaint, summons, wan-ant, charge, judgment or other 
proceedings helbre or during trial or in any imiuiry or 
other proceeding under tlieir Code, or 

of the want of anv sanction required hv section 
195, or 


of the omission to revise any list of jui’ors or 
assessors in accordance with section 324, or 

of any misdirection in any chargeto.'i juiy ; nnles.s 
sucdi error, omlssifui, irregularity, want or misdirection 
has occasioned a failure of justice. 

(S. 203, para. 3; S. 283, para. 2 ; Ss. 300, 4G1, 
paras. 0, 7 ; Act XI, 1874, S. 41.) 


“ Failure of justice.” Tliis will probably be interpreted to mean, 
as was expressed in S. 70 of tbc Code of 1872, when “ tbe aceused lias 
“ been actually prejudiced in bi.s defence, or tbc prosecutor in his prose- 
“ cution by such error,” jirejudieed being “ unfairly affected as to bis 
defence on tbe merits.” Deva Jloyal, 11 lloinb., 237. As was furtber 
stated in that case tbe intention of tbc Legi-slature is to remedy defects 
of a formal cbaracter which may have arisen though inadvertence or 
neglect and which defects the law and the Legislature think ought not 
to bo made tho means of culprits escaping the just penalties of their 
crimes. 

A Magistrate passed sentence in a case, recording it on tho back of 
the depositions of the wjtiie.sses and tho accused person was committed 
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to jail under a warrant addressed to the jail, but the Magistrate died 
without recording a formal judgment. The High Court remarked that 
the omisstbn to record a judgment or formal order was no doubt an 
irregularity which the circumstances of the case possibly rendered un- 
avoidable, but it was an irregularity which obviouslv could not prejudice 
the accused who had the right of appeal against the sentences passed. 
Mad H. Ct. Pro., Aug. 28, 1871, Weir, 288. 

Error, omission or irregularity in the charge.’* In this respect 
S. 537 would be subject to S. 282 t 

If any Appellate Court, or the High Court in the exercise of its 
powers of revision or of its powers under Chapter XXVII, is of opinion 
that any person convicted of an offence was misled in his defence by the 
absence of a charge or by an error in the charge, it shall direct a new 
trial to be had upon a charge framed in whatever manner it thinks fit. 

If the Court is of opinion that the facts of the case are such that 
no valid charge could be preferred against the accused in respect of the 
facts proved, it shall quash the conviction. 

Ulmtration. 

A is convicted of an offence under section 106 of the Indian Penal 
Code, upon a charge which omits to state that be knew the evidenco 
which he corruptly used or attempted to use as true or genuine was 
false are fabricated. If the Court thinks it probable that A had such 
knowledge, and that he' was misled in his defence by tho omission from 
the charge of the statement that he had it, it shall direct a new trial 
upon an amended charge ; but if it appears probable from the proceed- 
ings that A had no such knowledge it shall quash the conviction. 


538. No (listi'oss made under this Code shall be 


Distress not illegal nor 
distrainer a trespasser for 
defect or want of form in 
proceedings. 


deemed unlawful, nor shall any 
pei’son making tho same be deem- 
ed a tresi)assor, on account of any 
defect or Avmit of form in the sum- 


mons, conviction, writ of distress or other proceedings 
relating thereto. 

(Act IV, 1877, S. 185, para. 5.) 


CHAPTEll XLVI. 

Miscellaneous. 

539. Affidavits and affirmations to he used before 
Courts aud persons His*! Coui’t or auy officer of 

before whom affidavits sucli Coui’t may bc swom and 
may bo sworn. affirmed hcfore such Court or the 

Clerk of the Crown, or any Commissioner or other 


Ch. XLV. 
S. 538. 
Ch. XLVI. 
S. 639. 
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Cli. XLVr. person appointed by such Court for that purpose, or 
g any Judge, or any Commissioner or taking aflidtKvits in 

any Court of Record in British India, or any Commis- 
sioner to administer oaths in Chancery in England or 
Ireland, or any IVIagistratc authorized to take affidavits 
or affii'mations in Scotland. 

(Act X, 1876, S. 149.) 

An affidavit or declaration in writing when made for the immediate 
purpose of being filed or used in any Court or before the officer of any 
Court is exempt from stamp Auty. Act I of 1879, Sch. 11 Art 1. 

No fee is chargeable for administering the oath to a process-server 
regarding the manner of service of process or in the case of an affidavit 
made by a public officer in virtue of his office but for making all or other 
affidavits in a Criminal Court a fee of one Rupee is charged, the same 
to be paid by means of a Court fee stamp of not less than that value. 
Calcutta High Court, Rule, Sept. mnctioned hy the Govr.^OenL 

in Cotmcil. Wilkins, 115. 

Although affidavits may contradict the finding of a Magistrate so 
as to show a want of jurisdiction they cannot be used as affording 
materials for reviewing his decision; when the charge is such that if truo 
it w'ould give the Magistrate jurisdiction, his decision is final. Reg. v, 
Nafchalal Ritanibar, 10 Bomb., 102. 


540 . Any Court may, at any stage of any inquiry 

Power to summon ms- t^ial 01’ otlicr procccding undot 
torial witness, or examine tlus Codc, SUmmOU any porSOn aS 
person present. ^vitnoss, oi’ e.Kamiiie any person 

in attendance, though not summoned as a ■witness, or 
r(;call and I’c-cxamine any person already examined ; 
and the Court shall summon and examine or recall and 
re-examine any such person if his evidence appears to 
it essential to the just decision of the case. 

(Ss. 192, 361.) 


In forwarding an ap])lication or summons for the attendance of a 
witness residing in a native State, care should be take to give such a 
description of him that he may be easily identified. Thus, for instance, 
besides bis name and his father’s name, the requisition should indicate 
liis age, caste, and village, and it should be mentioned if his village is in 
the neighbourhood of any well-known town. The probable time during 
which he will be detained should also be stated, and in fixing the date 
when his appearance is required, reasonable time should be given to 
allow of his being found and sent off. When practicable the hatta 
allowed by Government orders for the expenses of witnesses should be 
transmitted at the time of sending the requisition. — Bomb. H. Ct. Cir., 
p. 41. 

A Magistrate does not wisely exercise the discretion which S, 540 
cenl'ers un him, if without good i-eason he allows witnesses on the 
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part of the prosecution to be interposed in the midst of the case of the Cb. XLVI. 

accused. ^But it is entirely within the discretion of a Magistrate to 

admit evidence on either side, at any stage of the trial, when he may S. 5-11. 
think it necessary to do so for the purposes of justice , — In re Kassee 
Singh, 21 W. E., 61, 

There is nothing to prevent a Magistrate from examining as a wit- 
ness for the prosecution a person who has been suspected and arrested 
for the offence under trial, and who has not been discharged. — Behari 
Lall Bose, 7 W. K., 41. So also a person apprehended by the Police and 
brouglit before tlie Magistrate together with the accused is a competent 
witness, provided that, at the time he was examined, ho was not charged 
with the accused and upon his trial. — Narayan Sundar, 5 Bomb , 1, 

Grown Cases, 

The Judge (and this term apparently includes a Magistrate) may, 
in order to discover or obtain proof of relevant facts, ask any question 
ho pleases, in any form, at any time, of any witness or of the parties, 
about any fact relevant or irrelevant ; and neither the parties nor their 
agents shall be entitled to make any objection to any such question ; nor 
without leave of tlie Court (this term expressly includes a Magistrate) 
to cross-examine any witness upon any answer given in reply to any 
such question. — Evidence Act (I, 1872), S. 165. 

But where a witness has been called by the Court of its own mo- 
tion and been examined, tiic parties are entitled to cross-examine him. 


541 . Unless when othcinvisc provided by any 

Power to appoint place l^W for tllC bi'ing in foVCO, tllC Lo- 

of imprisonment cal Govcmmont may direct in what 

jdaco any person liable to bo impidsonod or committed 
to custody under this Code shall be eonflned. 

(S. 881). 


In Madhas, the Madras Penitentiaiy, the European Jail at Oota- 
camund and the Central Jails at liajahm undry, Salem, Coimbatore, Tri- 
chinopoly, Vellore and Cannanore (Oaz., December 24, 1872, p. 2065) ; 
ill Bombay, the City Jail at Poona, the Jail at Yerrowla near Poona, 
the District Jail at Kurrachi, and the Jail at Aden (Oaz.. 1873, p. 96) ; 
and the District Jails at Ahmedabad, Surat and Satlara (provided that 
the sentence does not exceed one montli) and the District Jail at Kan- 
ara (piovided the sentence does not exceed three montiis) Qaz.t 1874, 
p. 297) : in tlie Punjab, the Central Jail at Lahore, and the District 
Jails of Peshawur, liawul Pindee, Mooltan, Umballa, and Delhi {Oaz, 
1873, p. 76); in the Centbal Phoyinces, the Nag pore Central 'Jail, 
and the Jails at Jubbulpore and liaiporo {Gaz., 1873, p. 80), and in 
Bengal the Presidency Jail, the Hazarcebaugh Penitentiary, and the 
Jails at Bhaugulpore, Midnapore, Kajshahye, Cachar, Dacca, Darjeeling 
Cliittagoiig, Cuttack, Tezpore, Patna and the Dinapore Lock-up (OaL 
Oaz.^ 1873, p. IS) — have all been appointed as places for the coniinement 
of European British subjects sentenced to imprisonment. 
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Cli. XLVI. 642 . Notwithstanding anything contained in tho 
„ JTr“_,o ^ Prisoners’ Testimony Act, », 1869, 

Magistrate to order pri- any Prcsidcncy Magisti'ato desir- 
gonerinjaii to be brought of examining, as a witncss or 

up for examination. , 

■ an accused person, in any case 
pending before him, any person confined in any jail 
Avdthin the local limits of his jurisdiction, may issue an 
order to the olliccr in charge of the said jail requiring 
him to bring such prisoner in proper custody, at a time 
to be tlierciu named, to the Magistrate for examination. 

The ollicer so in charge, on recei[)t of such order, 
shall act in ac.cordancc thereivith, and shall provide for 
tho safe custody of the prisoner during his absence 
from the jail for the purpose aforesaid. 

(Act IV, 1877, S. 189.) 

Unflor S. 7 of the Prisoner’s Testimony Act, XV^ of 1869, an order 
of the High Court used to be necessary in such cases. 


Interpreter to be bound 
to interpret truthfully. 


543 . When the services of an inter prefer are 
required by any Criminal Court 
for the interpretation of any evi- 
dence or statememt, he shall ho 
hound to state the true interpretation of such evidence 
or statement. 

(S. d22.) 


Wlicnever any evidence is given in a language not understood by 
the accused and be is present in person, it shall be interpreted to him 
ill open Court In a language understood by him. 

If he ai)pears by pleader and the evidence is given in a language 
other than the language of the Court, and not understood by tlic 
pleader, it shall he interpreted to such ])leadcr in that language. 

When documents are put in for the purpose of foi inal proof, it 
shall be in the discretion of the Court to interpret as much thereof as 
a 2 i])cars necessary. S. 801. 

The Oaths’ Act (X of 1873, S. 5) enacts that : — 

Oaths or affirmations shall be administered to interpreters of 
questions put to and evidence given by witnesses, but nothing therein 

contained shall render neccs.sary to administer to the official 

inteqireter of any Court, after he has entered on tlio duties of his ollice, 
an oath or affirmation that he will faithfully discharge those duties. 

The following forms of oaths and affirmations have been in’escrihcd 
by the several High Courts. 

By tho Calcutta Hiqu Court. 

Oath, 

1 swear that 1 will well and truly interpret^ translate and explain 
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all questions' and* answers, and all such matters as the Court may re- Ch. XL VI. 

quire mo to interpret, translate and explain. 

^ So help me God. S. 544. 

{AJj^rmation!) 

I solemnly declare that I will well and truly interpret, translate 
and explain all questions and answers, and all such matters as the Court 
may require me to interpret, translate or explain. 

By the Madras High Court. Aim. IG 1873. 

{Oath.) 

You shall true interpretation make of the questions put to and the 
evidence given by the witnesses before the Court according to the best 
of your skill and understanding. 

So help you God. 

{Affirmation,) 

T solemnly afTirm in the presence of Almighty God that I will 
trnl}’^ interpret the (juestions put to and the evidence given by the 
witnesses before the Court according to the best of my skill and under- 
standing. 

By the Allattahad Tlran Court (Cir. 4, May 2, 1873); and by the 
Cjiiuf Court Panjad, (Cir. X, ^lay 8, 1873, Smyth, pp. 233, 234. 

{Oath ) 

I shall well and truly interpret what is deposed by the witness 
between our Sovereign Lady the Queen and the prisoner at the bar 
So help me God. 

{Affrmation.) 

I solemnly afTirm in the presence of Almighty God that I shall 
well and truly iiitei'iirot what is deposed by the witness between our 
Sovereign Lady the C^ueon and the prisoner at the bar. 


Expenses of complain' 
ants and witnesses. 


644. Subjoct to any rules made l)y the Local 
Government with tlio previous 
sanction of tlie Governor General 
in Council, any Criminal Court 
may ordt'r ])ayment, on llu' part of Gov(n*nment, of tlie 
reasonable ('X])enses of any complainant or witness 
att('ndiusjj for tlu' ])urpose ol* any in(|uiry, trial or other 
proceeding bt'forc such Court under this Code. 

(S. 421). 


The following amended rules have been issued by the Government of 
Bengal for the expenses of complainants and witnesses attending the 
Criminal Courts : — 

The Criminal Courts are authorized to pay, at the rates specified 
below, the expenses of complainants or witnesscs^(l) in cases in xvhich 
the prosecution is instituted or carried on by or under the orders or 
with the sanction of tlie Government, or any Judge, Magistrate, or 
other public ofiioor, or in which it shall appear to the presiding officer 
to be directly in furtherance of the interests of the public service ; 
(2) in all cases entered in coluuui 5 of the Schedule appended to the 
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Ch. XL VI. Criminal Procedure Code as not bailable ; and (3) of witnesses in all 

cases in which they are compelled by tbe Magistrate to attend under 

S. 5‘i4f. the provisions of S. 351 of the Code. ^ 

No payment shall be made to Government witnesses summoned at 
the instance of the complainant under S 361, unless the prosecution ap- 
pears to the Court of Magistrate to be in furtherance of the interests of 
but under the section the Magistrates may require the 
complainants to pay their expenses. 

Bates of Payment. 

) For the ordinary labouring class of natives, two annas per 
diem, together with actual railway fare by the lowest class. 

(i.) For natives of higher rank in life, third class railway fare 
and four annas per diem for subsistence. 

(c.) For Europeans and natives of superior rank, second class 
railway fare and an allowance according to circumstances not exceeding 
three rupees per diem for subsistence. 

{d.) For witnesses follov^ng any profession, such as Medicine or 
Law, a special allowance according to circumstances. 

{e.) For Government servants, actual travelling expenses only. 

(y!) In districts where no railway exists, and in parts of Eastern 
Bengal where tbe only mode of travelling is by water, and in cases 
where persons travel by raj)id dak by road, the actual expenses up to 
a maximum limit of two rupees per boatp<^r diem^ and four annas per 
mile for travelling by road, may be paid, subject to the proviso that the 
travelling allowance is only to be given when the journey could not have 
^ been performed on foot, or in cases of persons whose age, position, or 
habits of life render it impossible for them to walk. 

Ofllcers will be held responsible that parties of witnesses are 
brought to Court together, as far as possible, so as to save expense. 
Each person should not be allowed to charge for his own boat ; and, if a 
passage is offered liiiu with others, he will have no claim for travelling 
allowance. 

The number of days which should be allowed for the passage to and 
from will be determined by the officer ordering the payment in each 
case. For this purpose a table should be prepared and kept in each 
Court, showing the distance of each thannah from the sadder station 
and subordiimtc stations, and the number of intermediate ferries to be 
crossed ; tbe exiskmce or absence of roads or waterways being also 
noted in the table. — Govt. Cir. 68, May 30, 1873. 

Since the promulgation of these rules, the Lieutenant-Governor of 
Bengal has announced that payment of the expenses of complainants 
and witnesses need not be offered or made in every case covered by tho 
rules, but it is within the discretion of the Courts to offer or make such 
payment?,, and that they should do so whenever they think it right 
whether an application for payment bo made or not. — Govt, of Bengal, 
Cir. 90, July 19, 1873. 

The following orders were subsequently issued in further explana- 
tion of the rules : — 

The^ law and orders of Government leave it entirely to the discre- 
tion of the Court to pay or not to pay tho expenses of witnesses, and 
this discretion must be exorcised without reference to the fact of their 
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having appeared for the prosecution or defence, or any supposed esti- Oh. XLVI, 

mate of the means of the accused. 

Paycflfent of witnesses* expenses by Government is limited to bei- S* 544, 
nous cases, and, as a rule, if the Judge believes that tho witnesses were 
reasonably summoned without collusion or conspiracy on their part, he 
should pay their expenses whether the prisoner is convicted or not ; 
but if he thinks they are false and unnecessary witnesses engaged 
in a conspiracy to defeat justice, or that an unreasonable number are 
summoned, he may refuse tho payment of their expenses. — Govt, of 
Bengal, Cir. 151, Dec. 16, 1873. 

No necessary payment should be withheld because the budget 
allotment of any Court may have been expended. A fresh assignment 
will be made on application to Government. — Govt, of Bengal Cir. 

147, Dec. 9, 1873. 

The following rules on tho s\ibject are in force in I^Eadraa : — 

The Criminal Courts are authorized to pay at the rates specified 
in Buie III, tho expenses of complainants and witnesses in cases in 
which the prosecution is instituted or carried on by or under the orders 
or with the sanction of the Government, or of any Judge, Magistrate, 
or other public officer, or when it shall apj^ear to the Judge or Magi.s- 
trate presiding over such Court to he directly for or in furtherance 
of the interests of public justice; also in ea.sc.s entered in column 5 of 
Schedule IV, appended to the Code of Criminal Procedure as non- 
bailahlo ; and in all cases in wliich the witnesses are compelled to attend 
b}’ a Magistrate under the provi.'iions of Chapter XXVI of the Code. 

ir.— For the purjioses of these rules, Europeans, East Indians, and 
natives shall be divided into tliree cla.sse.s, and the Judge or Magistrate 
before whom they are required to appear, cither a.s com [>laiiinnt.s or as 
witnesses, sliall be careful to fix the class with due regard to the 
station in life occupied by each complainant or witness. 

Ill, — 'fra veiling allowance and halta shall be paid at the rates 
specified below : — 



1 FiUKorEANS oa E.v.st Tndivns. 

Travelling Allowance. 

lat Class. 

2fid Class. 

Zrd Class. 

By rail 

By road 

By sea or canal 

Satta not to exceed 

1st clii.ss faro. 

8 Ah. per mile. 
Actual expenses 

3 Us. per dtvm. 

1 

2nd class fare. 

4 As. per mile, 
of passage. 

1 Ke. per diem. 

.3rd clas.s fare. 

2 As. per milo. 

8 As. diem. 


Natives. 

Travelling Allowance. 

Clas». 

2nd Class. 

Zrd Class. 

By rail 

By road 

By sea or canal 

Batta not to exceed ... 

let class faro. 

6 As. per mile. 
Actual expenses 

1 Eo. per diem. 

2nd class fare. 

2 As. per mile, 
of passage. I 

8 As. per diem. 

3rd class fare. 

2 As. per mile. 

4 As. per diem. 


63 
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IV. — The distance for which mileage, and the taumber of days for 
which haita^ should be allowed for the journey to and from the station 
at which the Court is held, and for attendance at Courts shall bo 
determined by the Judge or Magistrate ordering the payment in each 
case. 

V. — All bills for travelling allowance and hatta to complainants and 
witnesses attending before the Courts of Magistrates of the second or 
third class shall be scrutinized by the Magistrate of the Division in 
which such Courts are situated, before the charges included in them 
are iinally passed. 

VI. — Whenever a Magistrate dismisses a case as frivolous or vexa- 
tious, under S. 209 of the Code of Criminal Procedure, no travelling 
allowance or hattn shall be gmnted to the complainant in such case. — 
Gaz., 1873, p. 1096. 

The following rules are in force in Bombay : — 

I. — The Criminal Courts are authorized to pay, at the rates specified 
below, the expenses of complainants or witnesses (1) in cases in which 
the prosecution is instituted or carried on by or under the orders or 
with the sanction of the Government, or any Judge, Magistrate, or any 
other public officer, or in which it shall appear to the presiding officer to 
be directly in furtherance of the interests of the public service; (2) in 
all cases entered in column 5 of the Schedule appended to the Criminal 
Procedure Code as not bailable; and (3) of witnesses in all cases in 
which they are compelled by the Magistrate of his own motion to 
attend under the provisions of S. 351 of the Code. 

(rtf.) European and East Indian witnesses in the mofussil,* when 
summoned by a Criminal Court to give evidence, are to be allowed their 
actual expenses for carriage, wdicn the same are not in excess of six 
annas a mile. They are also to be allowed a sum not exceeding lis. 2-8 
a day for subsistence if they demand the same. 

(h.) European and East Indian witnesses coming from the mofussil 
to attend trials at the High Court, are to be remunerated as follows 

l5^ Class. — Each person coming under this class to be allowed eight 
annas a mile as travelling expenses for himself and a servant ; five 
rupees a d.ay as hotel allowance while in Bombay ; and two rupees for 
carriage hire for each day he may have to attend the High Court. 

2n(I Class . — Persons under this class to have their actual travelling 
expenses, three rupees a day as board expenses in Bombay, and one 
rupee palkee hire for each day of attendance at the High Court- 

37'd Class . — Persons of this class to have their actual travelling 
expenses, and He. 1-8 a day as boarding allowance. 

Note. — Tlie Magi.strate or other authority who sends a witness to 
the High Court shall determine to which of the above classes he belongs. 

(c.) As a general rule, Native witnesses of the better class, as Patels, 
Panderpeshas, Merchants, Vakeels, and persons of corresponding rank, 
as well as all witnesses who are in no way concerned in the case in 
which their evidence is given, but whose evidence is requried for fur- 
thering the ends of ju.stice (such as attesting witnesses to depositions 
and request reports, provided they can road and write) are to be allowed 

* Any place outside the limits of the Town of Bombay, but within the Presi- 
dency of Bombay, nr any place outside the local limits of the Ordinary Original 
Civil Jurisdiction of the High Court at Bombay^ but within the Proflidoncy of 
Bombay.— 873, p. 464. 



PAYMENT TO WITNESSES: BOMBAY: BURMAH. 499 

SIX annas a day as stibsistence money, and they are also to receive Ch. XLVL 
railway an^ other travelling expenses that have been actually incurred — ' ■ 
by them, provided the same be reasonable. S. 544f. 

(d.) Native witnesses of the class of cultivators and menials, who 
would not, under ordinary circumstances, voluntarily incur any expense 
on account of special lodging when away from, home, are to be allowed 
subsistence money at the rate of four annas a day, and are also to 
receive railway and other travelling expenses actually incurred by them, 
provided the same be reasonable. 

II. — Peculiar cases (that is cases not coming under the operations 
of clauses (a), (b), (c), and of Rule I) are to be dealt with according 
to their own merits, and at the discretion of the Court from which sub- 
sistence money or travelling allowance is demanded. 

III. — When a witness lives in the same town or village in which 
the Court, before which he is required to give evidence, is situated, the 
Court may award him such sum, not exceeding four annas a day, as 
may compensate him for any loss he may have incurred by attendance 
upon the Court. 

Subsistence allowance should be paid to witnesses day by day as it 
may become due ; payment should not be deferred until the conclusion 
of a trial. — Bomb. H. Ct. Cirs., p. 42. 

Tlie following rules are in force in British Burm/VH : — 

I. — No exjienses of complainants or witnesses in any criminal trial 
will be paid without a certificate from the Judge, or Magistrate, or 
Bench of Magistrates before whom the trial may have been held that 
the prosecution was deemed to be in furtherance of the interests of 
public justice, and that the expenses of the complainants and witnesses 
should therefore be borne b}’- the State. 

II. — If such certificate be granted in a ** summons” case, it will bo 
necessary for the Court granting the certificate to record its reasons for 
considering the case to be of such a nature. These reasons will be 
forwarded to the Commissioner of the Division, who will note any 
necessaiy instructions for future guidance. 

III. — Witnesses summoned under S. 351 of tlie Criminal Procedure 
Code may, in special cases, bo allowed their expenses, if the presiding 
officer certifies that their deposition was considered necessary to further 
the interests of public justice. 

IV. — On production of the certificate, the complainants and witnesses 
will be entitled to receive expenses at the following scale on account of 
their journeys to and from the Court, and for the days during which 
they have been absent from their houses for the purposes of the trial. 

Provided that the allowance for each day’s attendance shall not be 
passed to Government Officers and others remunerated by a fixed 
salary when attending a Court at the same station as their own. Pro- 
vided, further, that the allowances passed to Government servants 
and others receiving fixed salaries shall bo calculated by a consider.ation 
of the increased expenses actually incurred by them in consequence of 
their absence from home, and that the full allowance shall ordinarily 
only be paid to professional witnesses — such as lawyers, medical men, 
or merchants — in consideration of their loss of time. 

C/as«.— Gazetted or Commissioned Officers of Government, 

European or Native gentlemen. 
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Ch. XL VI. Actual sum spent in travelling or in conveyance to and from the 

Court, with an allowance according to circumstances, not to exceed, 

S. 544, except in very special cases, Rs. 5 for each day’s absence from their 
residence to European, and Rs. 2 to Native gentlemen. 

2w J Glass. — Clerks and Ministerial Officers and other Government 
officials in a similar position. Native Officers of Regiments, Eurasian 
or Native Trades-people, and other persons in a similar position. 

Actual sum spent in travelling, with an allowance not to exceed 
Rs. 3 for each day’s absence from home to European or Eurasian, and 
Re. 1 to Native. 

^rd Class . — All others not included in the above: — six annas a day, 
whether spent in attendance at the Court or in travelling, to those who 
are residents of another place than that where tlie Court is held ; four 
annas a da3'^ to those who are residents of the place where the Court 
is held. 

V. — The amount will be disbursed at the conclusion of the trials 
under the orders of the Judge, or Magistrate, or Bench of Magistrate, 
tiwing the case, whose duty it will be to check the statement of charges 
and deduct any chaige w’hich is unauthorized, or extravagant, or unsuit- 
able to the station in life of the complainant or witness. 

VI. — In cases committed to the Court of Sessions, the Magistrate 
who commits the case will note in the list of witnesses the class to 
which each belongs. 

VII. — The expenditure on this account will be adjusted as a contin- 
gent cl)ai'ge of the Court tryi?ig the case. 

VI I r. — TJie number of daj's wdiich should be allowed for the passage . 
to and from the Court will be determined by the Judge, Magistrate, or 
Bench in each case. For this purpose a table shall be prepared 
showing the distance of the station at which Court is situate from the 
other stations in tlie district, the number of intermediato ferries to 
be crossed, and the existence or absence of roads or waterways. — Oaz*, 
1873, Part IV, p. 143. 

The following rules are in force in the Centh.^l Provinces : — 

The Criminal Courts may, at their discretion, pay, at the rates 
specified below, the expenses of coinjdainants and witnesses in all cases 
which are cognizable by the Police ; in all cases entered in column 5 of 
the Schedule appended to the Criminal Procedure Code as not bailable ; 
in all cases in which the witnesses are coni])elled to attend by tho 
Magistrate, under Cha])ter XXVI of the Code of Criminal Procedure ; 
and in cases where the prosecution is instituted or carried on by or 
under the orders or with the sanction of Government or any Judge, 
Magistrate, or public officer, or in which tlic presiding officer thinks the 
prosecution to be directly in furtherance of the interests of the public. 

Class I. — Rs. 3 per diem. All Euroj)cans artd Eurasians of the 
higher and middle classes, and Natives of the higher classes. 

Class IL — Rs. 1 per diem. Other Europeans and Eurasians, and 
Natives of respectabilty generally, such as zemindars and tradesmen of 
the better sort. 

Class III. — Annas 4 per diem. Natives below the preceding class 
but with some status, such as inferior zemindars, petty tradesmen, &c. 

Class IV, — Annas 2 per diem. All Natives not included in tho 
above classes^ such as day-labourers^ &c. 
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The Court shall have absolute discretion to determine, for the Ch. XLVL 

purposes of these rules, to what class any person belongs. Alh persons 

residin^vithin 6 miles of the Court may be considered as able to come S. 54i4i. 
in and return on the same day, and should, therefore, be held entitled 
to one day’s subsistence. Those residing from 6 to 12 miles may come 
in one day and return the next ; they should, therefore, draw two days’ 
subsistence, and so on, an extra day for every 6 miles ; or, in other 
words, every witness may be allowed a day’s allowance for every 12 
miles or part of 12 miles he has to travel. 

In some cases it may be found necessary to order witnesses to 
appear a second time. It will be for the Court to determine whether 
they are justified in remaining at the place wljere the Court sits, or 
should return to their homes for the time preceding the second date of 
hearing ; in the former case tliej may be allowed subsistence for every 
day they are detained ; in the latter, may be paid a second time for the 
journey to and from Court. 

Nothing beyond actual travelling expenses shall be paid to Govern- 
ment servants and employes in Government offices as it is the public 
time, and not their own time whicli is taken up by their having to 
attend as witnesses. — Qaz.^ 187^1, p. 116. 

The following rules are in force in Oude : — 

The Criminal Courts may pay, at the rates specified below, the 
expenses — 

(a.) Of complainants and witnesses summoned to attend the Courts 
in all Sessions cases, and irnpiiries into cases triable b}'' the Courts of 
Session or High Court (subject to the provisions of S. 359 of the Cod© 
of Criminal Procedure in respect of unnecessary witnesses for the 
defence). 

(d.) Of complainants and witnesses in all warrant cases. 

(c.) Of witnesses for the defence in those warrant cases only in 
which the Magistrate does not consider it necessary to act in the dis- 
cretionary power granted him by S. 362 of requiring deposit of tho 
expenses of a witness before summoning him. 

Class I. — Ks. 3 per diem. All J0uro|)eans and Eurasians of the 
highor and middle classes, and Natives of tlie higher classes. 

Glass IL — lle.^ 1 per diem. Other Europeans and Eurasians and 
Natives of respectability, generally such as zemindars and tradesmen 
of the better sort. 

Class III. — Annas 4 per diem. Natives below tlie preceding class ■ 
but with some status, as inferior zemindars, petty tradesmen, &c. 

Glass IV. — Annas 2 per diem. All Natives not included in the 
above classes sucli as day-labourers, &o. 

2. Nothing beyond actual travelling expenses shall bo paid to 
Government servants. 

3. The Courts shall have absolute discretion to determine, for the 
purposes of these rules, to what class any person belongs. 

4. All persons residing within 6 mile.s of the Court may be consi- 
dered as able to come in and return on the same day, and should, 
therefore, be held entitled to one days’ subsistence. Those residing 
from 6 to 12 miles may come in on one day and return the next ; they 
should, therefore, draw two day’s subsistence, and so on ; an extra day 
for every 6 mileS| or in other words, every witness may be allowed a 
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Ch. XLVI. day’s allowance for every 12 miles or part of 12 miles he has to 
— travel. . 

S. 644. 5. These instructions have reference only to the time occktpied by 

witnesses in coming and going, and they could receive the diet-money 
due to their class for each additional day that they may be kept in 
attendance by the Court. For some cases it may be found necessary to 
order witnesses to appear a second time. It will then be for the Court 
to determine whether they are justified in remaining at the place where 
the Court sits, or should return to their homes for the time preceding 
the second date of hearing ; in the former case they may be allowed 
subsistence allowance for every day they are detained ; in the latter 
they may be paid a second time for the journey to and from Court.— 
Oude Oaz., Part II, p. 34. 

The following rules are in force in the Punjab : — 

The Criminal Courts are authorized to pa}", at the rates specified 
below, tlie expenses of complainants or witnesses (1) in cases in which 
the prosecution is instituted or carried on by, or under the orders or 
with the sanction of, the Government, or any Judge, Magistrate, or any 
other public officer, or in which it shall appear to the presiding ofl-icer 
to be directly in furtherance of the interests of the public service ; 
(2) in all cases entered in column 5 of the Schedule appended to the 
Criminal Procedure Code as not bailable ; (3) in all cases which are 
cognizable by the Police ; and (4) of witnesses in all cases in which 
they are compelled by the Magistrate of bis own motion to attend 
under Chapter XXVI of the Code of Criminal Procedure. 

No paj^ment shall be made by Government to witnesses summoned 
at the instance of the complainant under S. 361, unless the prosecu- 
tion appear to tlie Court or Magistrate to be in furtlierance of the 
interests of public justice ; but under this section the Magistrate may 
require the complainants to pay their expenses. 

A. — Rates op Subsistence Allowance, that is, Allowance fob each 
Day’s Necessaet Absence fjiom Residence and Attendance at 
Coubt. 


Natives. 

(^.) For the ordinary labouring chass, two annas per diem. 

(i.) For witnesses of a somewhat higher grade, four annas per 
diem. 

(c.) For witnesses not included in classes (a) and {b) a sum not 
exceeding Re. 1 per diem. 

Europeans. 

(d.) For ordinary European workmen, a sum not exceeding Re. 1 
per diem. 

(e.) For European tradesmen and other Europeans of similar rank, 
a sum not exceeding Rs. 3 per diem. 

(f.) For witnesses of cither nationality not coming within the 
scope of the abovementioned classes, a special allowance according to 
circumstances. 

The Court in which a complainant or witness appears shall determine 
the class under which the complainant or witness shall be ranked. 
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B. — Tbavellin(J Rates. 

the journey is made by rail, for classes (a) and (5) third class 

fare. 

For class (c), second class fare. 

For class (d), second or third class fare at the direction of the 
Court. 

For class (e.), second class fare. 

For class (f), the fare actually paid. 

When the journey is made otherwise than by rail, the necessary and 
actual expenses of carriage may be paid at the discretion of the Court ; 
provided the expense incurred does not exceed eiglit annas a mile, 
and provided that the journey could not have been made on foot,' or in 
the case of persons whose age, position, or habits of life render it 
impossible for them to walk To natives in class (c) and Europeans in 
class (f) a further sum may be allowed to cover the cost of carriage 
hire to and from Court on the days of attendance at Court. — Smyth, 
pp. 123—125. 

545 - Whenever under any law in foree for the 
Power of Court to pay time being a Criminal Court im- 
expensos or compensation poses a fine or Confirms in appeal, 
out of fine. revision or otherwise a sentence of 

fine, or a sentence of which fine forms a part, the Court 
may when passing judgment order the whole or any 
part of the fine recovered to be ai)plied — 

(«) in defraying expenses jiroperly incurred in 
the prosecution ; 

(b) in compensation for the injury caused by the 
offence committed, where substantial compensation is, 
in the opinion of the Court, recoverable by civil suit. 

If the fine is imposed in a case which is subject 
to appeal, no such payment sliall be made before the 
period allowed for presenting the appeal has elapsed, or 
if an appeal be presented, before the decision of the 
appeal. 

(S. 308, paras 1, 2, 3.) 


S. 250 enables a Magistrate in dismissing a summons case which in 
his opinion has been brought on a frivolous or vexatious complaint to 
order the complainant to pay to the accused, or to each of the accused 
where there are more than one, such compensation not exceeding fifty 
Itupees, as be thinks fit. 

An order directing the accused on conviction to pay the complain- 
ant a certain sum is illegal. The Magistrate should pass a sentence 
of fine, and then direct that out of the sum realized, payment should be 
made to the complainant of whatever amount he thinks fit. Nor can 
a Magistrato order the accused persons generally to pay a certain sum 


Ch. XLVi. 
S. 645. 
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Ch. XL VI. as costs of the complainant. It is not a fine and the amount payable 

by each is undetermined. — Mohesh Mondul, 3 Cal. L. R., 401i 

S. 540. In the Panjab, officers have been desired to give compensaftbn in all 

cases of a public character, theft, grievous hurt, &c. — Smyth, p. 114. 

The grounds upon which compensation has been awarded should be 
distinctly stated [Bishonath Mundul, 2 W. R., 58], as well as the 
specific sums to bo paid to each individual, if there are more complain- 
ants than one — 5 W. R., 20, C. L. 

In any case whore the prosecution is on the part of Government, it 
shall be competent to the Magistrate, if the accused be convicted, to 
order that the fees which are chargeable under the rules framed under 
the Court Fees. Act, but have not been paid because the prosecution 
was by Government, shall be paid by the accused or any of them in 
like manner as if such fees had been paid by the prosecutor in the first 
instance.~2l W. R, 12, Rules, Ac. ; Gd. Oaz., 1874, p. 478. This 
rule would, however, apply only to non-coguizable cases for which alone 
rules can be made. — See Court Fees Act (VII, 1870), S. 20, Cl. ii. 

A Magistrate cannot order that a portion of the line imposed by him 
shall be paid to the Ameen emplo3X'd to hold a local inquiry in the 
case. It can be paid only to the i^orson who has been injured. — Moorut 
Lall, G W. R., 93. ' . 

An award of compensation slionld bo passed in the presence of 
the accused por.son, and be a part of the sentence or order made upon 
conviction. It should also be formed on a statement of the loss, damage, 
or expenses incurred at the trial. The complainant should, when under 
examination, state on what grounds ho applies for c<)in]>ensation, and 
the accused will then have the opportunity of disproving his statement, 
for the accused person has clearly an interest in thi.s, since tlie award 
in favour of the complainant is to form an ingredient in his punishment 
on conviction. — Gour Cliurn Das.s, 11 W. R., 53. 

Where no order for conipen.sation was proved as part of the sen- 
tence, but the fine impo.sed was realised and credited to Government ; 
the Madras High Court held that an order passed by tlio Magistrate 
sub.sequently on a petition of the complainant awarding him as com- 
pensation part of tlie tine was not illegal, notwithstanding the terms of 
S. 369 of tlie Code and the judgment of the Calcutta High Court just 
quoted in the case, of Gour Churn Hass, 11 W. R., 53. — Mad. H. Ct. 
Pro. March 13, 1878, Weir, 232. 

If the fine has been paid away, there is no mode of compelling its 
refund on the reversal of the award. The pajunent should have been 
withheld until the expiry of the period specified in tlie last para of 
S. 545. If an appeal be preferred, the Appellate Court can order the 
sentence to be suspended a.s to the paying over the fine to the party 
injured until after the decision of the appeal. The Court of first 
instance should always inform the Appellate Court of such an order, 
so that payment may bo suspended. — 6 W. E., 4, C. L. 


546. At the time of awarding eompensation in 
Farments to be taken Into any subsequent civil suit relating 
account in eubeequenteuit. tO thc samc matter, thc Court 
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take into account any sum paid or recovered as com- Ch . XLV I. 
pensatieA under section 646. 547 543 , 

(S. 308, last para.) ‘ ' 


The “taking into account,” referred to in S. 646, means that any 
sum awarded as compensation by the Magistrate is to be taken into 
consideration at the time of awarding damages in any subsequent civil 
suit, not that it is to be deducted from any sum that may be given as 
damages in such suit. — Love, 22 W. R , 336, Civil. 

647. Any money (other than a fine) payable by 
Moneys ordered to be virtuc of any Order made under 

paid recoverable as fines, this Codc shall bc recoverable as if 


it were a fine. 


This section is new. It would apply to enforcement of an order of 
maintenance, S. 490 It may be held to authorize an appellant to order 
repayment of money erroneously paid by an order of the Court of 
first instance on reversal of that order and thus to overrule 6 W. R., 


4 C. L. quoted at the end of the note to S. 545 ante. 

648. If any person affected by a judgment or 
„ . , order passed by a Criminal Court 

desires to have a copy or the Judge a 
charge to the jury, or of any order or deposition or 
other part of the record, he shall, on applying for such 
copy, he furnished therewith : Provided that he pay for 
the same, unless the Court, for some special reason, 
thinks fit to furnish it free of cost. ^ 

(S. 201, 276 ; Act XI, 1874, S. 25.) 


Formerly an application for any such copies must have been made 
on a paper bearing a stamp of one anna — Act VII, 1870, Sch. II, Art, 
1 these fees under the Court Fees’ Act have been remitted. — 

Oaz. of India, 1873, p. 530. Copies of sucli papers, unless specially 
exempted by the Magistrate, will be charged at the rate of eight annaa 
for every three hundred and sixty words or fraction of three hundred 
and sixty words. — Ibid, Sch. I, Art. 9. 

Section 548 is subject to the following 

In exercise of the power conferred by the Court Fees* Act (VII. of 
1870) S. 36, the Governor General in Council has remitted the fees 
leviable on account of the judgment or order passed by a Criminal 
Court and of a Judge’s charge to the Jury furnished on the application 
of any part affected by such judgment ^ order, provided that such 
person is in Jail, or the Court, for some sp^ial reason, sees fib to grant 
such copy free of expense. — Government of India Not. 496 dated J une 
6, 1873. Wilkins 107. 

S. 87 1 ante moreover declares that except in a summons case a 
copy of the judgment or of a translation, if so required, shall be 
given to the accused person free of cost ; or, in trials by J ury in .a Court 
of Session, copy of the heads of the charge to the Jury. 


64 

jb 
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Ch. XLVI. S. 210 further provides that if the accused so requiies it, a copy of 
- — the charge shall be given to the accused person free of cost if,the Magis- 

S. 548. trate finds that there are sufficient grounds for committing hm\ for trial 

to the Court of Session or High Court ; and S. 219 enables the accused, if 
he so requires, to obtain free of cost a copy of the evidence, of any 
witness examined by a Magistrate after a commitment and before the 
commencement of the trial. 

In order to aid Appellate Courts in computing the period of limita- 
tion under para. 2, S. 13 of the Limitation Act (IX, 1871), every 
Criminal Court, subordinate to the High Court of liombay, has been 
ordered to endorse the following particulars on every copy of a judgment, 
order, or charge to a Jury furnished under S. 276 of the Code of 
Criminal Procedure, the date on which the copy was applied for ; the 
date on which it was ready for delivery ; the date on which it was 
delivered. To prevent unauthorized alterations being made, the dates 
should be written in letters in a distinct handwriting, and such endorse- 
ment should be signed by some responsible officer of the Court on the 
date to which it refers. — Bomb. Oaz., 1874, p. GOl. 

In exercise of the powers conferred by Section 35 of the Court 
Fees* Act, VII of 1870, the Governor General in Council is pleased to 
remit the fees chargeable under the said Act in respect of — 

iBt . — Copies of all documents furnished under the orders of any 
Court or Magistrate to any Government Advocate or Pleader or other 
person specially empowered in that behalf for the purpose of conducting 
any trial or investigation on the part of Government before any 
Criminal Court. 

2nd , — Copies of all documents which any such Advocate, Pleader 
or other person is required to take in connection with any such trial or 
investigation for the use of any Court or Magistrate, or may consider 
necessary for the purpose of advising the Government in connection 
with any criminal proceeding. 

3rd . — Copies of judgments and depositions required by officers of 
the Police Department for conducting appeals on behalf of Government 
before any Criminal Court. — Oaz. India, July 21, 1879, Part I, p. 382. 

Oil application made by the Magistrate of the District to the Ses- 
sions Judge for a copy of any judgment delivered by him, the Judge 
should permit a copy to be made by any person whom the Magistrate 
may depute for that purpose. Such copies will be granted to Magis- 
trates and committing officers only for tlieir information and guidance j 
they are not at liberty to cavil at the judgment of the Sessions Court, 
or enter into any discussion with the Judge upon its merits. — Cal. 
H. Ct. Cir. 1, 1864. When the Judge's notes form the onlv 
record of a case, the parties should be allowed to have copies of such 
notes on paying the authorized charge for making the same. — Subbayya 
Gaundan, 1 Mad., 138. 

The terms of this section apply to all Magistrates. It was held 
under the previously existing lawtiiatall prosecutors whose charges have 
been dismissed by a Presidency Magistrate are affected by the order of 
discharge and are therefore entitled to tlie copies of the orders mjule 
by and the depositions taken before the Magistrate. Empress o. Dino- 
nath Roy, (1, Cal. L. R., 190 j S. C.) I. L. R., 8 Cal, 166. 
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549. The Governor General in Council may make XLVI.- 


Delivery # to Military 
authoriti^ of persons li- 
able to be tried by Court- 


rules, consistent with this Code 
and the Army Act, 1881, or any 


. 549 — 
561 . 


similar law for the time being in 
force, as to the cases in which persons subject to 
military law shall be tried by a Court to which this 
Code applies or by Court-martial ; and when any person 
is brought before a Magistrate and charged with an 
offence for which he is liable, under the Army Acc, 1881, 
section 41, to be tried by a Court-martial, such Magis- 
trate shall have regard to such rules, and shall in proper 
cases deliver him, together with a statement of the 
offence of which he is accused, to the commanding 
officer of the regiment, corps or detachment to which 
he belongs, or to the commanding officer of the nearest 
military station, for the purpose of being tried by 
Court-martial. 


Every Magistrate shall, on receiving a written 
Apprehension of such application for that purpose by 
tlio commanding officer of any body 
of troops stationed or employed at any such place, use 
his utmost endeavours to apprehend and secui’e any 
person accused of such offence. 

Eeg. (Bengal) XX of 1826. 


550. Police-officers superior in rank to an officer 
Powers of superior cbargc of a PoHce-station may 
officers of police. cxei’CLse the samc powcrs, through- 

out the local area to Avhich they are appointed, as may 
bo exercised by such officer within the limits of his 
station. 


(S. 137.) 


551. Upon complaint made to a Presidency Magis- 

Power to compel restore- tratc or District Magistrate on oath 
tion of BbduoteCfemaies. of the abduction 01* Unlawful deten- 
tion of a woman, or of a female child under the age of 
fourteen years, for any unlawful purpose, he may make 
an order for the immediate restoration of such woman 
to her liberty, or of such female child to her husband, 
parent, guardian or other person having the lawful 
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groundlessly given in 
charge in Presidency- 
town. 


Ch. XL VI., chai’ge of such child, and may compel compliance with 
_ such order, using such force as may be necessaiy. 

(Act IV, 1877, S. 17.) 

552 . Whenever any person causes a Police- 
compensation to person officer to arrest another person in 

IhX^^'Tn'' Prelfdonoy” » Presidcncy-towu, if it appeal's to 
town. the Magistrate by whom the case 

is heard that there was no sufficient ground for causing 
such arrest, the Mag’strate may award such compensa- 
tion, not exceeding fifty rupees, to be paid by the 
person so causing the arrest to the person so arrested 
for his loss of time and expenses in the matter, as the 
Magistrate thinks fit. 

In such cases, if more persons than one are arrest- 
ed or complained against, the Magistrate may in like 
manner, award to such of them such compensation,' not 
exceeding fifty I'ujices, as such Magistrate thinks fit. 

All comj)ensation awarded under this section may 
be recovered as if it were a fine, and, it it cannot be so 
recovered, the person by whom it is payable shall be 
sentenced to simple imprisonment for such term not 
exceeding thirty days as the Magistrate directs, unless 
such sum is sooner paid. 

(Act IV, 1877, S. 242.) 

553 . With the previous sanction of the Governor 
Power of chartered High General ill Couucil, the High 

Courts to m^e rules for Qourt at Poi't WilHam, and, with 
subordinate Courts. tllC prCVlOUS SanctlOn OI tllO Local 

Govei-nmcnt, any other High Court established by 
Eoyal Charter, may, from time, to time, make rules for 
the inspection of the records of subordinate Courts. 

Every High Court not established by Iloyal Charter 

Power of other High ^“^6 to time, and with 

Courts to maJee rules for thc prCVioUS SanctioU of tllC LoCal 
other purposes. Government, 

(a) make rules for keeping all books, entries and 
accounts to be kept in all Criminal Courts subordinate 
to it, and for the preparation and transmission of any 
returns or statements to be prepared and submitted by 
such Courts; 
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(b) frame forms for every proceedings in the said Ch. XLVI. 

Courts, for which it thinks that a form should be pro- _ TTT,.- 
Videdl Ss.664,666. 

(c) make rules for regulating its own practice and 
procee^ngs of all Criminal Courts subordinate to it ; 
and 

(d) make rules for regulating the execution of 
warrants issued under this Code for the levy of fines : 

Provided that tlie rules and forms made and 
framed under this section shall not be inconsistent with 
this Code or any other law in force for the time being. 

All rules made under this section shall he publish- 
ed in the local official Gazette. 

(Ss. 292, 293.) 

The rules and orders passed by the High Courts especially under 
this section ; are not reproduced as they have become very numerous, 
and have been published in a convenient form under authority. 


554. Subject to the power conferred by section 
553, and by the twenty-fourth and 
twenty-fifth of Victoria, chapter 
104, section 15, the forms set forth in the fifth Schedule 
with such variation as the circumstances of each case 
require, shall he used for the respective purposes 
therein mentioned. 

(Ss. 412, 493, para. 1 ; S. 509, para. 2.) 


555. No Judge or Magistrate shall, except with 

owe in Judge or the permission of the Court to 

Magistrate is personally wliich an appeal lies fi’om his 
interested. Coiu’t, try or commit for trial any 

case to or in which he is a party, or personally interested, 
and no Judge or Magistrate shall hear an appeal from 
any judgment or order passed or made by himself. 

Explanation . — A Judge or Magistrate shall not 
he deemed to he a party or personally interested, within 
the meaning of this section, to or in any case, merely 
because he is a Municipal Commissioner. 

(This section is new.) 


Under S. 487 a Judge or Magistrate is generally prohibited from 
trying any person for any offences, such as contempts of lawful 
authority, offences against public justice, or relating to documents 
specified in S. 196 when such offence is committed before himself or in 
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Ch. XLVI. contempt of his authority, or is brought under liis notice as such 

Judge or Miigisfcrate in the course of a judicial proceeding. But this 

S. 655. rule is subject to the cases specially provided for in Ss. 477, 485. 

In tlie case of Hern Chunder Pal, 20 W. U., 70 the Magistrate 
who tried tlie case and convicted the accused had acted under S. 159 
in liolding the preliminary inquiry before the trial commenced. The 
Calcutta High Court (Per Phear, J., Morris, J. concurring made the 
following observations : — 

'J'he Deputy Magistrate states : * In this, as in that case, I was 
the chief actor and investigator. I have in this, as in that, to separate, 
and so far as in me lies to banish from the record, and if it were possi- 
ble, from my own recollection facts which I have seen and known, and 
coniine myself strictly to the evidence on the record. In fact, I have 
to do that most difficult of all things — to, as it were, change my identi- 
ty, and speak, write, and think, not in the first, but third person.^ 

“ What was the particular obligation under which the Deputy 
Magistrate supposed himself to have lal^oured, and which constrained 
him to ‘ change,* as he says, ^ his identity,* it is perhaps difficult to 
understand. It has been held by this Court, and is accordant with the 
general principles which govern the conduct of an English Court of 
Criminal Justice, that while a person is not necessarily disqualified from 
presiding as a Judge or acting as a juryman u])on an inquiry into or 
investigation of facts, because he may have himself a witness of some 
of the facts which are the subject of the inquiry or investigation, if he 
does do so, he, so far from being under any such obligation as’that which 
the Deputy Magistrate seems to have referred to, is bound to state to 
the prisoner or other person concerned, or to make known to him, so 
far as he can, what are the facts which he himself observed, to which 
he himself can bear testimony. And, moreover, the prisoner, who is 
being tried by a Judge in this situation, has a right, if he thinks it 
desirable, to cross-examine the Judge, who, under these circumstances, 
and to this extent, must be viewed as a witness, and his evidence should 
be recorded.^ It is quite erroneous, in our opinion, to suppose on the 
contrary, as the Deputy Magistrate appears to have supposed, that he 
was bound to keep out of sight altogether the part which ho had played 
in the matter and to pretend (we cannot use any other word than that) 
that he knew nothing about the facts excepting so much as the witness- 
es told him in Court. It is always dangerous for an}’ man in whose 
right conduct others are concerned to set up and endeavour to carry out 
a fiction such as this. It is most specially dangerous for a Judge, who 
is under the grave responsibility which attaches to the office of a crimi- 
nal Judge, to attempt anything of the kind. The Deputy Magistrate, 
if he thought it right, as he did, to take upon himself the duty of try- 
ing the prisoners in this case, ought to have made no pretence whatever 
of any sort ; he ought to have frankly avoided and openly stated in his 
Court all the part which he had taken, and the facts which he had 
observed, and made his own evidence part of the record in the case. 
The awkwardness of a criminal Judge being the principal witness in 
the case which he has to try, is no doubt most apparent ; this, however, 
is a reason for his declining to try the case, not for his endeavouring to 
assume an unreal character.” 

The case of Bholaiiath Sen, 25 W. R., 67 ; (S. C.), I. L. R., 2 CaK, 
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23 18 also important in this respect. It was there declared that no man 
should sit as a Judge in a case in which he has a substantial interest. 

Thus, where the accused was charged with having imposed on the 
Superintendent of the Jail and fraudulently getting possession of sums 
of money, the receipt and appropriation of wliioh was cliarged against 
him as criminal breach of trust, it was held that as the Superintendent 
had a substantial interest in the matter and was by no means free from 
the possibility of being responsible for the money embezzled, he was 
disqualified to sit on the Bench of Magistrates to try the case. Bhola- 
nath Sen, 25 W. R., 57 : (S. C.), L L. R., 2 Cal, 23. 

Cases occasionally occur in which a Magistrate or Judge holding 
the trial is in the position to give evidence or is called by the defence 
to give evidence. Hovy far he is thus incapacitated has been discussed 
in several cases. 

In the case of Mookta Singh, 13 W. R., 60 : (S. C.), 4 B. L. R., 
14, the following points were laid down : — 

A person having to exercise judicial functions may give evidence in 
a case before himself when such evidence can and must be submitted 
to the independent judgment of other persons exercising similar func- 
tion sitting with him at the same time. ♦ 

A Sessions Judge is a competent witness, and the giving of evidence 
by him does not preclude him from dealing judicially with the evidence 
of which his own forms a part. 

The prisoner has a right to ask to have the evidence of a Sessions 
Judge who is trying him taken on a point which he thinks makes in his 
favour. 

A Sessions Judge who makes a complaint before a Magistrate is not 
incompetent afterwards to try it without the aid of a Jury, if he has 
no personal or pecuniary interest in the subject of the charge. — Mookta 
Singh, 13 W. R., 60; 4 B. L. R., 14. 

In the case of the Govt, of Bengal v Hira Lall Dass, 8 B. L. R., 
422, the Govt, appealed against the order of the Sessions Judge on ap- 
peal, who held that the same officer having as Sub-Registrar instituted 
the prosecution was not competent as Magistrate to try the case. 

The appeal was heard by the Chief Justice and five Judges who held, 
first, that the Magistrate was not prohibited by the law from trying the 
case. The other question then arose whether there is any general rule 
of law with regard to the Judge being interested which could apply iind 
which would prevent the Sub-Registrar being the Magistrate who tried 
the case. The following judgment was delivered : — 

Now the interest which disqualifies a Judge is not merely a pecu- 
niary interest ; that would be too limited a way of describing such an 
interest ; but in describing it we ought rather to use the language of 
Norman, J., in the case of The Queen v. Mookta Singh (4 W. R., 
16 ; (S. C.), 13 W, R., 601) that is to say “ a personal or a pecuniary 
interest.’* A Magistrate could not try a person for an assault upon 
himself ; and without defining precisely what amounts to personal in- 
terest, it appears to me that there must be cither a personal or pecuniary- 
interest in order to disqualify a Judge or Magistrate from exercising 
the general jurisdiction which is conferred upon him. It is not a ques- 
tion of want of jurisdiction so much as a disability arising from interest 
to exercise his jurisdiction in the particular case. 


Ch. XL VI. 
S. 555. 



612 


CODE OF CMMINAL PEOCEDURE. 


Ch. XLVI* In this case I think the Sub-Registrar has not such an interest in 

the matter as disqualifies him from trying the case ; and I ma^ observe, 

S. 656. with reference to some of the arguments that have been used Ss to the 
Sub-Registrar having made up his mind and that the accused would 
have no chance of a fair trial, that the sanction of the superior officer, 
the Registrar, is required befor^ the prosecution can be instituted, and 
certainly I do not consider that the prosecution will not be instituted 
unless the Sub-Registrar has made up his mind as to the guilt of the 
party. It is his duty, when he comes to know that an offence has been 
committed to cause a prosecution to be instituted ; by which I under- 
stand that there is primd facie evidence of an offence having been com- 
mitted, that there is that which renders it proper that there should bo 
an inquiry, and the Registrar accordingly gives his sanction to it ; and 
certainly, 1 cannot suppose that, because an officer in his position sanc- 
tions the institution of a prosecution, his mind is made up as to the 
guilt of the party, and that he is not willing to consider the evidence 
which may be produced before him when he comes to try the case. In 
this case there appears to be no such interest as would prevent the case 
from going before the Magistrate as the trying authority ; but, as I 
have already said, it would be better, where it can be avoided, that it 
should not he done, and it may very well be that the Court in its dis- 
cretion would in similar cases direct the transfer of the case, in order 
that it should be tried by some other officer. 

The case of Het Lall Roy, 22 W. R., 75 is somewhat similar. It 
was there held that when the District Magistrate took an active part, if 
not in instituting the prosecution, yet in inviting in a somewhat special 
manner and in procuring the evidence on which the prosecution was to 
be placed and was in fact afterwards instituted, and he directed the pro- 
secution taking evidence of witness before he transferred cases to various 
Magistrates for trial, it was not desirable or fair to the Magistrate 
himself that he sliould hear the appeals which were consequently trans- 
ferred to the Sessions Court. 

556. The Local Government may determine what, 
Power to decide Ian- for the purposes of this Code, shall 
guage of Courts. 1)6 deemed to he the language of 

each Coiu’t within the territories administered by such 
Government, other tlian the High Courts established 
by Royal Charter. 

(S. 337.) 

Hindee has been declared by the Government of Bengal to be the 
language in ordinary use in the Colehan. (Not., April 26, 1867) ; also 
ill the hill portion of the District of Darjeeling (^Oal, Oaz.f p. 1873, 116) ; 
and Assamese in the Districts of Kamroop, Durrung, Nowgong, Seeb- 
aagor, and Lukhimpore {Ibid, p. 912). 

In all the Districts of the Patna Division, that is, in Patna, Shaha- 
bad, Gy a, Tirhoot, Sarun, Nagree has been declared to be the character 
to bo used in all Court documents, the issue of such documents, except 
exhibits, in the Persian character being forbidden. — Gpvt. Bengal, Resn. 
AprU 13, 1880. 
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667, All powers conferred by this Code on the Ch. XLVi. 

Power, 'of Governor govemor General in Council or ong^ “gg 
General in Oounou and the Local Government may be ex- 
Looai Government exer- ercised from time to time as occa- 

oisabJe from tune to time. 

Sion requires. 

(Ss. 3, 639.) 

668. The provisions of this Code shall apply, so 

far as may be, to all cases pendinff 
in any Criminal Court when this 
Code comes into force. 


SCHEDULE I. 

ENACTMENTS REPEALED, 
(a), — Statute, 


Year, reign and 
chapter. 

Title. 

Extent of repeal. 

13 Geo. Ill, chap- 

An Act for establishing certain regula- 

Section 38. 

ter 63 

tions for the better management of 
the affairs of the East India (Jompany, 



as well in India as in Europe. 



65 



614 , 


SCHEDULE I. 


(b). — Acts of the Oovemor General in Council, 


Number and year. 

Subject. 

Extent of repeal. 

XXIII of 1840... 

Execution of process 

So much as has not 
been repealed. 

XLVofl860 ... 

Penal Code ••• ... 

The illustration to sec- 
tion 214. 

Vofl861 

Police Act Ml 

Section 6 and the last 
nine words of sec- 
tion 24. 

Section 36, down to 
and including the 
words “ Provided 
that.” 

XVIII of 1862... 

i 

Criminal Procedure, Supreme Courts ... 

So much as has not 
been repealed. 

VI of 1864 

Whipping ... ... ... 

Section 7. 

II of 1869 

Justices of the Peace 

So much as has not 
been repealed. 

XXIIoflSTO ... 

Application to European British sub- 
jects of Acts conferring summary 
jurisdiction. 

So much as has not 
been repealed. 

IV of 1872 

Panjab Laws ..i 

So far as it relate.s to 
Bengal Itegulation 
XX of 1826. 

X of 1872 

The Code of Criminal Procedure 

So much as has not 
been repealed. 

XI of 1874 

Amending the Code of Criminal Proce- 
dure. 

The whole. 

XV of 1874 

Laws Local Extent 

So far as it relates to 
Bengal Regulation 
XX of 1825. 

X of 1875 

High Courts* Criminal Procedure 

The whole Act, except 
section 144 and so 
much of section 146 
as relates to infor- 
mations. 

XX of 1875 ... ‘ 

Central Froyinces Laws mi 

So far as it relates to 
Bengal Regulation 
XX of 1825. 

XVIII of 1876... 

Oudh Laws ... mi ».• 

Ditto. 

IV of 1877 

Presidency Magistrates ... mi 

The whole Act except 
section 57. 

XXI of 1879 ... 

Extradition .«• ..i ... 

Chapter III. 

X of 1881 

Coroners .m 

Sections 8 and 9. 
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(c). — Begulationa. 


m 

Number and year. 

Subject. 

Extent of repeal. 

Bengal llegula< 
tion XX of 
1825. 

Jurisdiction of Courts Martial 

So much as has not 
been repealed. 

Ill of 1872 ... 

Santhal Parganas Settlement 

So far as it relates to 
Act X of 1872. 

IX of 1874 

Arakan Hills District Laws 

So far as it relates to 
Acta IT of 1869, X 
of 1872 and XI of 
1874. 

III of 1877 ... 

Ajmer Laws ... ... 

So far as it relates to 
Bengal Regulation 
XX of 1825. 


{d). — Act of the Oovernor of Fort St. George in Council. 


Number and year. 

Subject. 

Extent of repeal. 

Vm of 1877 ... 

Police... 

Section 9. 
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SCHEDUI/B II, 
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CHAPTEK V.— ABETMENT.— 
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SCHEDTJLE II, 
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621 



witQ the intention of or imprison- 

waging war against the ment of either de- 

Queen, . scription for 10 

years, and forfei- 
ture of property. 
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Abetting mutiny, or at- May arrest Warrant. Not bailable. Not com- Transportation for Court of Ses- 

tempting to seduce an without war- pouudable. life, or imprison- sion. 

officer, soldier or sailor rant. ment of either de- 

from his allegiance or scription for 10 

duty. years, and fine. 
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SCnEDTTLE II. 


00 

By what 
Court triable . 

Court of Ses- 
sion. 

Court of Ses- 
sion, Presi- 
dency Ma- 
gistrate or 
Magistrate 
of the first 

1 class. 

Court of Ses- 
sion. 

Presidency 
Magistrate 
or Magistrate 
of the first or 
second-class. 
Ditto. 


Punishment under 
the Indian Penal 
Code. 

Death, or transporta- 
tion for life, or im- 
prisonment of either 
description for 10 
years, and fine. 

Imprisonment of ei-: 
ther description forj 
3 years and fine. 

Imprisonment of ei- 
ther description for 
7 years and fine. 

Imprisonment of ei- 
ther description for 
2 years, or fine, or 
both. 

Ditto. 


Whether 
compoundable 
or not. 

1 Not com- 
poundable. 

Ditto. 

1 

Ditto. 

Ditto. 

Ditto. 

lO 

Whether 
bailable or 
not. 

Not bailable. 

Ditto. 

Ditto. 

Bailable. 

Ditto. 


Whether a 
warrant or a 
summons shall 
ordinarily 
issue in the 
first instance. 

Warrant. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

CO 

Whether the 
police may 
arrest without 
warrant or 
not. 

May arrest 
without war- 
rant. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

(N 

U 

fl 

O 

o 

1 

Abetment of mutiny, if 
mutiny is committed in 
consequence thereof. 

Abetment of an assault 
by an oflScer, soldier or 
sailor on his superior l 
oflScer, when in the exe- 
cution of his office. 

A^tment of such assault, 
if the assault is com- 
mitted. 

Abetment of the desertion 
ctf an officer, soldier or 
sailor. 

Harbouring such an of- 
ficer, soldier or sailor 
who has deserted. 

»H 'uoic^oes 

132 

133 

134 

135 

136 
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Imprisonment of ei- 
ther description for 

6 months, or fine, 
or both. 

Imprisonment of ei- 
ther description for 

2 years, or fine, or 
both. 

Ditto. 

Ditto. 
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SCHEDULE II, 


GO 

Bj what 
Court triable. 

Court of Ses- 
sion, Presi- 
dency Magis- 
trate or Ma- 
^strate of 
the first class. 

The Court by 
which the of- 
fence is tri- 
able. 

Ditto. 

1 


Punishment under 
the Indian Penal 
Code. 

Imprisonment of ei- 
ther description for 
3 years, or fine, or 
both. 

The same as for the 
offence. 

The same as for a 
member of such as- 
sembly, and for any 
offence committed 
by any member of 
such assembly. 

CO 

Whether 
compoundable 
or not. 

i 

Not com- j 
poundable. 

Ditto, 

Ditto. 


Whether 
bailable or 
not. 

Bailable. 

According as 
the offence is 
bailable or 
not. 

Ditto. 

1 


Whether a 
warrant or a 
summons shall 
ordinarily 
issue in the 
first instance. 

Summons. 

According as 

1 a warrant or 
j summons 

1 may issue for 
the ofience. 

According to 
the offence 
committed by 
the person 
hired, en- 
gaged or em- 
ployed. 

CO 

Whether the 
police may 
arrest without 
warrant or 
not. 

May arrest 
without war- 
rant. 

According as 
arrest may be 
made with- 
out warrant 
for the of- 
fence or not. 

May arrest 
without war- 
rant. 

(N 

Offence. 

i 

Rioting, armed with a’ 
deadly weapon. 

If an offence be commit- 
ted by any member of 
an unlawful assembly, 
every other member of 
such assembly shall be 
guilty of the offence. 

Hiring, engaging or em- 
ploying persons to take 
part in an unlawful as- 
sembly. 
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156 Agent of owner or oecu- Ditto. Ditto. Ditto. Ditto. Ditto. Ditto, 

pier for whose beoefit a 
riot is committed not 
using all lawful means 
to prevent it. 
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trom a person concern- 1 of the first or 

ed in any proceeding | second class, 
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by such public servant, j 
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SCHEDULE IIP. ' 

Obdinaey Powers of Pbotincial Maoistbates. 

J.— Ordinary Powers of a Magistrate of the Third Class. 

Power to arrest, or direct the arrest in his presence oL an offender ; sec- 
tion G5. U^) 

Power to endorse a warrant, or to order the removal of an accused per- 
son arrested under a warrant ; sections 83, 84 & 86. 

(3) Power to issue proclamations in cases judicially before him, section 87, 

(4) Power to attach and sell property in cases judicially before him, sec- 

tion 88. 

(5) Power to restore attached property, section 89. 

(6) Power to issue search-warrant, section 96. 

(7) Power to endorse a search-warrant and order delivery of thing found, 

section 99. 

(8) Power to record statements or confessions during a police investigation, sec- 

tion 164. 

(0) Power to authorize detention of a person during a police investigation, sec- 

tion 1G7. 

10) Power to detain an offender found in Court, section 351. 

11) Power to sell perishable property of a suspected character, section 525. 

IL — Cr dinary Potvers of a Magistrate of the Second Class. 

(1) The ordinary powers of a Magistrate of the third class, 

(2) Power to order the police to investigate an offence in cases in which the Ma- 

gistrate has jurisdiction to try or commit for trial, section 155. 

III. — Ordinary Powers of a Magistrate of the First Class. 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, sec- 

tion 98. 

(3) Power to issue search-warrant for discovery of persons wrongfully confined, 

section 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

(6) Power to make orders, &c., in possession cases ; sections 145, 146 and 147. 

(7) Power to commit for trial, section 206. 

(8) Power to stop proceedings when no complainant, section 249. 

(9) Power to make orders of maintenance, sections 488 and 489. 

IV. — Ordinary Powers of a Suh-divisional Magistrate. 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(3) Power to make orders as to local nuisances section 133. 

(4) Power to make orders prohibiting repetitions of nuisances, section 143. 

(5) Power to make orders under section 144, 

(6) Power to hold inquests, section 174. 
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(7) Power to issue process for person within local jurisdiction who has committed 
an offence outside the local jurisdiction, section 18(1. 

(81 Power to entertain complaints, section 191. 

(9) Power to receive police-reports, section 191. 

((1 Power to entertain cases without complaint, section 191. 

(11) Power to transfer cases to a Subordinate Magistrate, section 192. 

(12) Power to pass sentence on proceedings recorded by a Subordinate Magistrate, 

section 349. 

(13) Power to sell property alleged or suspected to have been stolen, &c., sec- 

tion 524. 

(14) Power to withdraw cases other than appeals, and to try or refer them for 

trial ; section 528. 

V,— Ordinary Towers of a District Magistrate. 

(1) The ordinary powers of a Sub-divisional Magistrate, being a Magistrate of ^ 

the first class. ; 

(2) Power to issue search-warrants for documents in custody of Postal or Tele- . 

graph authorities, section 96. 

(3) Power to discharge persons bound to keep the peace or to be of good bcha- 

vjour, section 124. - 

(4) Power to cancel bond for keeping the peace, section 125. 

(5) Power to try summarily, section 260. 

(6) Power to quasli convictions in certain cases, section 350. 

(7) Power to hoar appeals from orders requiring security for good behaviour, 

section 406. 

(8) Power to hear or refer appeals from convictions by Magistr.atcs of the second 

and third classes, section 407. 

(9) Power to call for records, section 435. 

(10) Power to revise orders passed under section 514 ; section 515. 
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SCHEDULE IV. 

Additional Powers with which Provincial Maoistrates mat be invested. 

f'(l) Power to require security for good 
behaviour, section 110 : 

(2) Power to make orders as to ^local 

nuisances, section 133 : 

(3) Power to make orders prohibiting re- 

petitions of nuisances, section 143 : 

(1) Power to make orders under section 

144 : 

(5) Power to hold inquests, section 174 : 
(0) Power to issue process for person 
within local jurisdiction who has 
committed an offence outside the 
f By the Local ^ local jurisdiction, section 186: 

Government. (^) Power to take cognizance of offences 
u2)on complaint, section 191 : 

(8) Power to take cognizance of offences 
uponi>olico reports, section 191 : 

(9) Power to take cognizance of offences 
upon information, section 191 : 

(10) Power to try summarily, section 260: 

(11) Power to hear appeals from convic- 
tions by Magistrates of the second 
and third class, section 407 : 

(12) Power to sell property alleged or 
suspected to have been stolen, <S;o., 
section 524. 

f (1) Power to make orders prohibiting re- 
petitions of nuisances, section 143 : 

(2) Power to make orders under section 
144: 

j (3) Power to bold inqtiests, section 174 : 

I By the District i (^) Power to take cognizance of offences 
[ Magistrate.' upon complaint, section 191 : 

(5) Power to take cognizance of offences 
upon police reports, section 191 ; 
(^(6) Power to transfer cases, section 192. 

1^(1) Power to pass sentences of whip- 
ping, section 32 : 

(2) Power to make orders prohibiting re- 
petitions of nuisances, section 143 : 

(3) Power to make orders under section 
144: 

^4) Power to hold inquests, section 174 ; 


POWERS WITH 
WHICH A I 
MAGISTRATE^ 
OF THE FIRST 
CLASS MAY 
B E INVEST- 
ED. 


76 



602 


SCHEDULE IV. 


POWERS WITH 
WHICH A 
MAGISTRATE 
OF THE SE- 
COND CLASS 
MAY BE IN- 
VESTED, 


POWERS WITH 
WHICH A 
MAGISTRATE 
OF THE 
THIRD CLASS 
may BE IN- 
VESTED. 


POWERS WITH 
WHICH A 
S U B-D I VI- 
SIONAL M A- 
GISTRATE 
MAY BE IN- 
VESTED. 


By the Local (6) Power to take cognizance of offences 
Goveenmeot. upon complaint, section 191 : 

(6) Power to take cognizance of offenfoes. 

upon police reports, section 191 : 

(7) Power to take cognizance of .offences 

upon information, section 191 ; 
QS) Power to commit for trial, section 206. 

f (1) Power to make orders prohibiting re- 
petitions of nuisances, section 143. 
(2) Power to make orders under section 
144: 

By THE Dtsteict-^ (3) Power to hold inquests, section 174: 
Magistrate. j (4) Power to take cognizance of offences 
upon complaint, section 191. 

(5) Power to take cognizance of offences 
upon police reports, section 191, 

"(1) Power to make orders prohibiting 
repetitions of nuisances, section 
143: 

(2) Power to make orders under sec- 
tion 144 : 

By the Local^ (3) Power to hold inquests, section 174: 
Government. | (4) Power to take cognizance of offen- 
ces upon complaint, section 191 : 
(5) Power to take cognizance of offences 
upon police re 2 )orts, section 191 : 

L (^) Power to commit for trial, section 20G. 

f(l) Power to make orders prohibiting re- 

I petitions of nuisances, section 143 : 

(2) Power to make orders under section 
144: 

By the District-! (3) Power to hold inquests, section 174: 
Magistrate. | (4) Power to take cognizance of offences 
upon complaint, section 191 : 

(5) Power to take cognizance of offences 
upon police report, section 191. 

By the Local Power to call for records, section 

Government. 435. 
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Forms. 

I. — Summons to an accused Febsok. 

{See section 68.) 

To of 

Whebeas jour attendance is necessary to answer to a charge of (state shortly 
the offence charged), you are hereby required to appear in person (or by pleader, as 
the case may he), before the {Magistrate) of , on 

the day of 

Herein fail not. 

Dated this day of , 18 . 

(Seal) (Signatttre.) 


II. — Wabbant op Abbest. 

(See section 75.) 

^o{^ameand designation of the person or persons who is or are to eaeeute the 
warrant. ' 

Whebeas of stands charged with the offence of 

(state the o fence), you are hereby directed to arrest the said , and to 

produce him before me. Herein fail not. 

Dated this day of , 18 

(Seal) (Signature,) 


(See section 76.) 

This warrant may he endorsed as follows : — 

If the said shall give bail himself in the sum 

one surety in the sum of (or two sureties each in 

to attend before me on the day of 

to attend until otherwise directed by me, ho may be released. 
Dated this day of , 18 . 


III. — Bond and Bail-bond apteb Abbest undeb a 
(See section 86.) 

I, (name), of , being brought before the District Magistrate of 

(or, as the case may he) under a warrant issued to compel my appearance to 
to answer to the charge of , do hereby bind myself to attend in the Court 

of on the day of next to answer to the said charge, 

and to continue so to attend until otherwise directed by the Court ; and, in case of 
my making default herein, 1 bind myself to forfeit to Her Majesty the Queen^ 
Empress of India, the sum of rupees 

Dated this day of , 18 • 

(Signature.) . 

I do hereby declare myself surety for the aboTenamed of . tjbia;b 

he shall attend before in the Court of on the day of 


of , with 

the sum of 
and to continue 


(Signature,) 

Wabbant. 
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next to answer to the charge on which he has been arrested, and shall 
continue so to attend until otherwise directed by the Court ; and, in case of his 
making default therein, I hereby bind myself to forfeit to Her Majesty the Queen, 
Empress of India, the sum of rupees 

Dated this day of , 18 . 

{Sigmiure.) 


IV. — PflocLAMi-TiON hequieing the Appeahance of a Peeson Accused. 

(J^ee section 87.) 

Wheeeas complaint has been made before me that {name^ description and 
address) has committed {or is suspected to have committed) the otience of , 

punishable under section of the Indian Penal Code, and it has been returned 

to a warrant of arrest thereupon issued that the said {name) cannot be found ; and 
whereas it has been shown to my satisfaction that the said has absconded 

{or is concealing himself to avoid the service of the said warrant) j 

Proclamation is hereby made that the said of is required to 

appear at {place) before this Court {or before me) to answer the said complaint 
within days from this date. 

Dated this day of , 18 . 

{Seal) ( Signature!) 


V. — PllOCLAMATION EEQUIEING THE ATTENDANCE OP A WITNESS. 

{See section 87.) 

Wheeeas complaint has been made before mo that {nmie^ description and 
address) has committed {or is suspected to have committed) the offence of {mention 
the offence concisely) and a warrant has been issued to compel the attendance of 
{name, description and address of the loitness) before this Court to be examined touch- 
ing the matter of the said complaint ; and whereas it has been returned to the said 
warrant that the said {name of witness) cannot be served, and it has been shown to my 
satisfaction that he has absconded {or is concealing himself to avoid the service of 
the said warrant) j 

Proclamation is hereby made that the said {7iame) is required to appear at 
{place) before the Court of on the day of next at 

o’clock, to be examined touching , the offence complained of. 

Dated this day of , 18 

{Seal) {Signature.) 


VI. — Oedee of Attachment to compel the Attendance of a Witness. 

{See sectmi 88.) 

To the Police-officer in charge of the Police-station at 

Wheeeas a warrant has been duly issued to compel the attendance of {name, 
description and address) to testify concerning a complaint pending before this Court 
and it has been returned to the said warrant that the said {name of witness) cannot be 
served ; and whereas it has been shown to my satisfaction that he has absconded {or is 
concealing himself to avoid the service of the said warrant) j and thereupon a Procla- 
mation was duly issued and published requiring the said to appear and 

give evidence at the time and place mentioned therein, and he has failed to appear ; 
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This is to authorize and require you to attach by seizure the moveable property 
belonging to the said to the value of rupees which you 

m?fy find within the District of and to hold the said property under attachment 
pending the further order of this Court, and to return this warrant with an endorse- 
ment certifying the manner of its execution. 

Dated this day of , 18 . 

{Seal.) {Signature,) 


Oedee of Attachment to compel the Appeabancf op a Peeson Accused. 

{See section 88.) 

To {name and designation of the 'person or persons who is or are to execute the 

warrant), 

Wheeeas complaint has been made before me that {namCy description and 
address) has committed (or is suspected to have committed) the offence of 
punishable under section of the Indian Penal Code, and it has been returned 

to a warrant of arrest thereupon issued that the said {name) cannot be found ; and 
whereas it has been shown to my satisfaction that the said {name) has absconded 
{or is concealing himself to avoid the service of the said warrant), and thereupon a 
Proclamation was duly issued and published requiring the said to appear to 

answer the said charge within days ; and whereas the said is possessed 

ol the following property other than land paying revenue to Government in the 
village {or town) of , in the District of , viz.f , and an order 

has been made for the attachment thereof ; 

You are hereby required to attach the said property by seizure, and to hold 
the same under attachment pending the further order of this Court, and to return 
this warrant with an endorsement certifying the manner of its execution. 

Dated this day of , 18 . 

(Seal.) {Signature.) 


Oedee authoeizino an Attachment by the Deputy Commisstonee as 

Collectoe. 

{See section 88.) 

To the Deputy Commissioner of the District of 

Wheeeas complaint has been made before me that {mme, description and 
address) has committed {or is suspected to have committed) the offence of 
punishable under section of the Indian Penal Code, and it has been returned 

to a warrant of arrest thereupon issued that the said (name) cannot be found ; and 
whereas it has been shown to my satisfaction that the said (name) has absconded 
{or is concealing himself to avoid the service of the said warrant), and thereupon 
a Proclamation was duly issued and published requiring the said to appear to 
answer the said charge within days, but he has not appeared ; and whereas 

the said is possessed of certain land paying revenue to Government in the 

village (or town) of in the District of ; 

You are hereby authorized and requested to cause the said land to be attached, 
and to be held under attachment pending the further order of this Court, and to 
certify without delay what you may have done in pursuance of this order. 

Dated this day of , 18 . 

(Seal) (Signature,) 
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Til.— Wabeant in the fibst Instance to bbino up a Witness. 

(See section 90.) 

To (name and designation of the Police-officer or other person or persons who is\r 

are to execute the warrant). 

Wheeeas complaint has been made before me that of has (or is suspected 
to have) committed the offence of (mention the offence concisely)^ and it appears 
likely that (name and description of witness) can give evidence concerning the said 
complaint ; and whereas I have good and sufficient reason to believe that he will 
not attend as a witness on the hearing of the said complaint unless compelled to 
do so ; 

This is to authorize and require you to arrest the said (name) and on the 
day of to bring him before this Court, to be examined touching the offence 

complained of. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal,) (Signature,) 


Till. — Wabbant to seaecii after Information of a particular Offence. 

(Sec section 96.) 

To (name and designation of the Police-officer or other person or persons who is or 

are to execute the warrant). 

Whereas information has been laid (or comidaint has been made) before me 
of the commission (or suspected commission) of the offence of (mention the offence 
concisely)^ and it has been made to appear to me that the production of (speefy the 
thing dearly) is essential to the iiniuiry now being made (or about to be made) into 
the said offence (or suspected offence ; 

This is to authorize and require you to search for the said (the thing specified) 
in the (describe the house or placet or part thereof to which the search is to be confined) t 
and, if found, to produce the same forthwith before this Court ; returning this 
warrant, with an endorsement certifying what you have done under it, immediately 
upon its execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal ) (Signature.) 


IX. — Wabbant to search suspected Place of Deposit. 

(See section 98.) 

To (name and designation of a Police-officer above the rank of a Constable). 

Whereas information has been laid before me, and on due inquiry thereupon 
had I have been led to believe that the (describe the house or other place) is used 
as a place for the deposit (or sale) of stolen property (or, if for either of the other 
purposes expressed in the section, state the purpose in the words of the section) ; 

This is to authorize and require you to enter the said house (or other place!) 
with such assistance as shall be required, and to use, if necessary, reasonable force 
for that purpose, and to searoh every part of the said house (or other place, or, if 
the search is to he confined to a part, specify the part clearly) and to seize and 
take possession of any property (or documents, or stamps, or seals, or coins, as the 
ease may he ) — [Add (wnen the case requires it) and also of any instruments and 
materials which you may reasonably believe to be kept for the manufacture of 



SCHEDULE V. 


607 


forged documents, or counterfeit stamps, or false seals, or counterfeit coin (os iliB 
case may hey] and forthwith to bring before this Court such of the said things^ as 
may be taken possession of ; returning this warrant with an endorsement certifying 
what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of , 18 ‘ 
(Seal) (Signature,) 


X. — Bond to keep the Peace. 

^ (See section 106.) 

Whebeas I, (name), inhabitant of (place), have been called upon to enter into 
a bond to keep the peace for the term of , 1 hereby bind myself not to 

commit a breach of the peace or do any act that may probably occasion a breach of 
the peace during the said term ; and, in case of my making default therein, I 
hereby bind myself to forfeit to Her Majesty the Queen, Empress of India, the 
sum of rupees 

Dated this day of , 18 . 

.• (Signature,) 


XI. — Bond foe Good Behaviour. 

(See sections 109 and 110.) 

Whereas I, (name), inhabitant of (place), have been called upon to enter 
into a bond to be of good behaviour to Her Majesty the Queen, Empress of India, 
and to all her subjects for tlie term of (state the period), I hereby bind myself to 
be of good behaviour to Her Majesty and to all her subjects during the said term ; 
and, in case of my making default therein, I bind myself to forfeit to Her Majesty 
the sum of rupees 

Dated this day of , 18 . 

(Signature.) 

(Where a bond with sureties is to he executed, add) We do hereby declare 
ourselves sureties for the abovenamed that he will be of good behaviour to Her 
Majesty the Queen, Empress of India, and to all her subjects during the said 
term ; and, in case of his making default therein, we bind ourselves, jointly and 
severally, to forfeit to Her Majesty the sum of rupees 

Dated this day of , 18 . 

(Signature,) 


XII. — Summons on Information of a probable Breach of the Peace. 

(See section 114.) 

To of 

Whereas it has been made to appear to me by credible information that {sdate 
the substance of the information) and that you are likely to commit a breach of the 
peace (or by which act a breach of the peace will probably be occasioned), you .are 
hereby required to attend in person (or by a duly authorized agent) at the Office of 
the Magistrate of on the day of i 18 , at ten o*block 

in the forenoon, tl ^how cause why you should not be required to enter into a bond 
for rupees {when sureties are required, add and also to give security by the 

bond of one (or two, as the case may he) surety (or sureties) in the sum or rupees 
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(each, if more than one)], that you will keep the peace for the term of 
Given under my hand and the seal of the Court, this day of 

{Seal ) ( Signature , ) 


XIII. — Warrant of Commitment on Failure to find Security to keep the 

Peace. 

{See section 123.) 

To the Superintendent {or Keeper) of the jail at . . 

Whereas {name and address) appeared before me in person (or by his autho- 
rized agent) on the day of in obedience to a summons calling 

upon him to show cause why he should not enter into a bond for rupees with 

one surety (or a bond with two sureties each in rupees ) , that he the said 

{name^ would keep the peace for the period of months ; and whereas an order 

was then made requiring the said {name) to enter into and find such security {state 
the security ordered when it differs from that mentioned in the summons), and he 
has failed to comply with the said order ; 

This is to autliorize and require you the said Superintcjndent (or Keeper) to 
receive the said {name) into your custody together with this warrant, and him 
safely to keep in the said jail for the said period of {term of imprison/ment) unless 
he shall in the meantime comply with the said order by himself and his surety (or 
sureties) entering into the said bond, in which case the same shall be received, and 
and the said {name) released ; and to return this warrant with an endorsement certi- 
fying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 , 

{Seal) {Signature.) 


XIV. — Warrant of Commitment on Failure to find Security for Good 

Behaviour 

(See section 123.J 

To the Superintendent {or Keeper) of the Jail at 

Whereas it has been made to appeay to me that {name and description) has 
been and is lurking within the District of having no ostensible means of 

subsistence (or, and that he is unable to give any satisfactory account of himself) ; 

or 

Whereas evidence of the general character of {name and description) has 
been adduced before me and recorded from which it appears that he is an habitual 
robber (or house-breaker, &c., as the case may he) ; 

And whereas an order has been recorded stating the same and requiring the 
said {name) to furnish security for his good behaviour for the term of {state the 
period) by entering into a bond with one surety (or two or more sureties, as the case 
may he)y himself for rupees , and the said surety (or each of the said 

sureties) for rupees , and the said {name) has failed to comply with the 

said order, and for such default has been adjudged imprisonment for {state the 
term) unless the said security be sooner furnished ; 

This is to authorize and require you the said Superintendent (or Keeper) to 
receive the said {name) into your custody, together with this warrant, and him 
safely to keep in the said jail for the said period of {term of imprisonment), Unless 
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bo shall in the meantime comply with the said order by himself and his surety 
{or sureties) entering into the said bond, in which case the same shall be received 
an4 the 'said {name) released; and to return this warrant with an endorsement 
certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 * 

( Seal. ) ( Signature.) 


XV. — Warrant to niscriARaE a Person imprisoned on Failure to 

GIVE Security. 

{See sections 123 and 121.) 

To the Superintendent {or Kcjcper) of the Jail at {or other offlcer in 

whose custody the person is). 

Whereas {name and description of prisoner) was committed to your custody 
under warrant of tliis Court, dated the day of , and has since duly 

given security under section of the Code of Criminal Procedure, 

or 

and there have appeared to me sufficient grounds for the opinion that he can be 
released without liazard to the community ; 

This is to authorize and require you forthwith to discharge the said {name) 
from your custody, unless he is liable to be detained for some other cause. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal.) {Signature.) 


XVI. — Order eor the Removal op Nuisances. 

(See section 133.) 

To {name, description and address). 

Whereas it has been made to appear to me that you Lave caused an 
obstruction (or nuisance) to persons using the public roadway (or other public 
place), which, &q. (describe the road or public place), by, &c. (state what it is that 
causes the obstruction or nuisance), and that such obstruction (or nuisance) still 
exists ; 

or 

Whereas it has been made to appear to me that you are carrying on as 
owner, or manager, the trade or occupation of (stale the particular trade or occu-> 
potion and the place toliere it is carried on), and that the same is injurious to the 
public health (or comfort) by reason {state hriejly in ichat manner the injurious 
effects are caused), and should be suppressed or removed to a dilfereiit place ; 

or 

Whereas it has been made to appear to me that you are the owner (or are in 
possession of or have the control over) a certain tank (or well or excavation) 
adjacent to tlie public way ^escribe the thoroughfare), and that tlie safety of the 
public is endangered by reason of the said tank (or well or excavation) being with- 
out a fence (or insecurely fenced) ; 

or 

Whereas, &c., &c. (as the case may be) ; 

I do hereby direct and require you within (state the time allotoed) to (state 
what is required to he done to abate the nuisance) or to appear at in the 

77 
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Court of on the day of next, and to show cause why this order 

should not be enforced ; 

or 

I do hereby direct and require you within {state the time allowed) to cease 
carrying on the said trade or occupation at the said place, and not again to carry 
on the same, or to remove the said trade from the place where it is now carried on, 
or to appear, &c. ; 

or 

I do hereby direct and require you within {^^tnte the time allowed) to put up 
a sufficient fence {state the hind of fence and the part to he fenced) or to appear, 
<&c. 

or 

I do hereby direct and require you, &c , &c. {as the case may he). 

Given under my hand and the seal of the Court, this day of ,18 . 

{Seal ) {Signature.) 


XVII. — Magisth/vte’s Ordeh constituting a Jury. 

{See section 138.) 

Whereas on the day of , IS , an order was issued to 

(name) requiring him {state the effect of the order\ and whereas the said {namef has 
applied to me by a petition bearing date the day of for an order 

appointing a Jury to try whether the said recited order is reasonable and proper ; I 
do hereby appoint {the names, ^c., of the five or more Jurors) to be the Jury to 
try and decide the said question, and do require the said Jury to report their deci- 
sion within days from the date of this order at my office at 

. Given under my hand and the seal of the Court, this day of ,18 
{Seal.) Signature.) 


XVIII, — Magistrate’s Notice and Peremptory Order after the Finding by 

A Jury, 

{See section 140.) 

To {name, description and address), 

I hereby give you notice that the Jury duly appointed on the petition pre- 
sented by you on the day of have found that the order issued on 

the day requiring you {state suhstantially the requisition in the 

order) is reasonable and proper. Such order has been made absolute, and I hereby 
direct and require you to obey the said order within {state the time allowed) on 
peril of the penalty provided by the Indian Penal Code for disobedience thereto. 

Given under my hand and the seal of the Court, this day of , 18 > 

(Seal . ) {S ignature . ) 


XIX, — Injunction to provide against Imminent Danger pending Inquiry 

BY Jury, 

(See section 142.) 

To (name, description and address). 

Whereas the inquiry by a Jury appointed to try whether my order issued on 
the da^ of , 18 , is reasonable and proper is still pending, and 
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ifc had been made to appear to me that the nuisance mentioned in the said order is 
attended with so imminent serious danger to the public as to render necessary im- 
mediate measures to prevent such danger, I do hereby, under the provisions of 
section 142 of the Code of Criminal Procedure, direct and enjoin you forthwith to 
{state plainly what is required to be done as a temporary safe^yuard)^ pending the 
result of the local inquiry by the Jury. 

Given under rny hand and the seal of the Court, this day of , 18 * 

{Seal.) ^ {Signature.) 


XX. — Magistrate’s Order prohibiting the Repetition, &c., op a NuiSANCiff. 

{See section 143.) 

To {name^ description and address). 

Whereas it has been made to appear to me that, &c. {state the proper recital^ 
guided by Form No. XVI or Form No. XXI, as the case may be) ; 

I do hereby strictly order and enjoin you not to repeat the said nui.sance by 
again placing or causing or permitting to be placed, &c. {as the case may he). 

Given under iny hand and the seal of tho Court, this day of , 18 ; 

{Seal.) {Signature,) 


XXI. — Magistrate’s Order to prevent Obstruction, Riot, <fec. 

{See section 144 ) 

To {name description and address). 

Whereas it has been made to appear to me that you are in possession {or 
have the management) of {describe clearly the property)^ and that, in digging a 
drain on the said land, you are about to throw or place a portion of the earth and 
stones dug up upon the adjoining public road, so as to occasion risk of obstruction 
to persons using the road ; 

or 

Whereas it has been made to appear to me that you and a number of other 
persons {mention the class of persons) are about to meet and proceed in a religious 
procession along the public street, &c. {as the case may he)y and that such procession 
is likely to lead to a riot or an affray ; 

or 

Whereas, &c., &c. {as the case may be ) ; 

I do hereby order you not to place or permit to be placed any of the earth or 
stones dug from your land in any part of the said road ; 

or 

I do hereby prohibit the procession passing along the said street, and strictly 
warn and enjoin you not to take any part in such procession (or, as the case recited 
may require). 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal.) (Signature,) 

XXIL^ — Magistrate’s Order declaring Party entitled to retain Possession 

OP Land &c., in Dispute. 

(See section 145.) 

It appearing to me, on the grounds duly recorded, that a dispute, likely to in- 
duce a breach of the peace, existed between {describe the parties by name and resi- 



612 


SCHEDULE V. 


dence^ or residence only if the dispute he between bodies of villagers') concerning 
certain (state concisely the subject of dispute') situate within the local limits of my 
jurisdiction, all the said parties were called upon to give in a written statemeufe^of 
their respective claims as to the fact of actual possession of the said (the subject of 
dispute), and being satisfied by due inquiry had thereupon, witliout reference to the 
merits of the claim of either of the said parties to the legal right of possession, tiiafc 
the claim of actual possession hy the said (name or names or description) is 
true, 

I do decide and declare that he is (or they*' are) in possession of tlie said (the 
subject of dispute) and entitled to retain such possession until ousted by due course 
of law, and do strictly forbid any disturbance of his (or their) possession in the 
meantime. 

Given under my hand and the seal of the Court, this day of ,18 • 

(Seal,) (Signature.) 


XXIII. — Wauhant of Attachment in the Case of a Dispute as to the 

Possession of Land, &c. 

(See section 14G ) 

To the Police-officer in charge of the Police-station at [or, To the Collector 

of ]. 

Whereas it has been made to appear to me that a dispute likely to induce a 
breach of the peace existed between (describe the parties concerned by name and 
residence, or residence only if the dispute be between bodies of villagers) concerning 
certain (state concisely the subject of dispute) situated within the limits of my 
jurisdiction, and tlie said parties were thereupon duly called upon to state in writing 
their respective claims as to the fact of actual ])ossession of the said (the s^ibject of 
dispute), and whereas, upon due inquiry into the said claims, I have decided that 
neither of the said parties was in possession of the said (the subject of dispute) [or 
1 am unable to satisfy myself as to which of the said parties was in possession as 
aforesaid] ; 

This is to authorize and require you to attach the said (the subject of dispute) 
by taking and keeping possession thereof, and to hold the same under attachment 
jmtil the decree or order of a competent Court detonnining the rights of the parties, 
or the claim to i)ossessioii sliall have been obtained ; and to return this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and tlie seal of the Coui’t, this day of , 18 . 

(Seal.) (Signature.) 


XXIV.— Magistrate’s Order piioiiiBiTiNa the doing of any thing on Land 

OB Water. 

(See section 147.) 

A DISPUTE having arisen concerning the right of oi (state concisely the 
subject of dispute) the limits of my jurisdiction, the possession of 

which land (or water) is claimed exclusively by (describe the person or persons), and 
it appearing to me, on duo inquiry into the same, that the said land (or water) has 
been open to the enjoyment of such use by the public (or if hy an individual or a 
class of persons, describe him or them), and (if the use can he enjoyed throughout 
the year) that the said use has been enjoyed within three months of the 
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institution of the said inquiry {pt if the use is enjoyable only at particular seasons^ 
Bay ** during the last of the seasons at which the same is capable of being 
enjoyed”); 

I do order that the said (the claimant or claimants of possession)^ or any one 
in their interest, shall not take (or retain) possession of the said land (or water) to 
the exclusion of the enjoyment of the right of use aforesaid, until he (or they) 
shall obtain the decree or order of a competent Court adjudging him (or them) to 
be entitled to exclusive possession. 

Given under my hand and the seal of the Court, this day of , 18 • 

(Seal ) (Signature.) 


XXV. — Bond and Bail-bond on a PRi^LTMiNAnr Inquiry before a Poltoe- 

OFFICER. 

(See section 1G9.) 

I, (name), of , being charged with the offence of , and after 

inquiry required to appear before the Magistrate of , 

or 

and after inquiry called upon to enter into my own recognizance to appear when 
required, do hereby bind myself to appear at , in the Court of , on 

the day of next (or on such day as I may hereafter be required 

to attend) to answer further to the said charge, and, in case of my making default 
herein, I bind myself to forfeit to iler Majesty the Queen, Ein^iress of India, the 
sum of rupees 

Dated this day of , 18 . 

(Signature.) 

I hereby declare myself (or We jointly and severally declare ourselves and each 
of us) surety (or sureties) for the above-said tliat he shall attend at , 

in the Court of , on the day of next (or on such day as ho may 

hereafter be required to attend), furtlier to answer to the charge pending against 
liim, and, in case of his making default therein, I hereby bind myself (or we hereby 
bind ourselves) to forfeit to Her Majesty the Queen, Empress of India, the sum 
of rupees 

Dated this day of ,18 

(Signature ) 


XXVI. — Bond to prosecute or give Evidence. 

(See section 170.) 

I, (mm^, of (place), do hereby bind myself to attend at in the Court o£ 

, at o’clock on the day of next, and tlien and there to pro- 

secute and give evidence, (or to give evidence) in the matter of a charge of 
against one A. B., and, in case of making default herein, I bind myself to forfeit to 
Her Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of ,18 


(Signature.) 
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XXVI L — Notice or Commitment by Magistrate to Goternment Pleader^ 

{f^ee section 21S,) «» 

The Magistrate of hereby gives notice that he has committed one for 
trial at the lu^xt Sessions ; and tlie Magistrate hereby instructs the Government 
Pleader to conduct the prosecution of the said case. 

The charge against the accused is that, &c. {state the offence as in the charge)^ 
Dated this day of ,18 

{Signature.) 


XXVIIL— Charges. 

{See sections 221, 222, 223.) 

(I). — Charges with one Head. 

(а) J, [na?ne amt o/^ceo/' Magistrate, ^c.]y hereby charge you [name of ac- 
cused perso7i\ as follows : — 

(б) That you, on or about the day of , at , waged war 

^ ^ against Her Maiesty the Queen, Empress of India, 

On cna o o, see lon^^ . thereby committed an offence punishable under 

section 121 of tlie Ind ‘ n Penal Code, and within the cognizance of the Court of 
Session [lohen the charge is framed hy a Fresidency Magistrate, for Court of Session 
substitute High Court]. 

{c) And I hereby direct that you be tried by the said Court on the said charge. 

[Slgnatm'e and seal of the Magistrate, \ 

[To be substituted for iff ) : — ] 

(2) That you, on or about the day of , at , with the 

^ .. intention of inducing the Honourable A. B., Member 

nsec ion . Council of the Governor General of India, to 

refrain from exercising a lawful power as such Member, assaulted such Member, 
and thereby committed an offence punishable under section 121 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court]. 

(3) That you, being a public servant in the Department, directly ac- 

On section 161 cepted from [state the name'], for another party [state 

the na^ne], a gratification, other than legal remunera- 
tion, as a motive for forbearing to do an official act, and thereby committed an 
offence punishable under section IGl of the Indian Penal Code, and within the 
cognizance of the Court of Session [or Higli Court]. 

(4) That you, on or about the day of , at , did [or 

On section 166 omitted to do, as the case may be] , such 

conduct being contrary to the provisions of Act , 
section , and known by you to be prejudicial to , and 

thereby committed an offence punishable under section 166 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court], 

(5) That you, on or about the day of , at , in the 

1 no course of the trial of , before , stated 

On section 193. ^ i„ evidence that “ which statement 

you either knew or believed to be false, or did not believe to be true, and thereby 
committed an offence punishable under section 193 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court]. 
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(6) That you, on or about the day of , at , committed 

culpable homicide not amounting to murder, causing , 
On section 304. the death of and thereby committed an 

o^*nce punishable under section 301 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

(7) That you, on or about the day of , at , abetted the 

. commission of suicide by -4. j? , a person in a state of 

On section 306. intoxication^ and thereby committed an offence punish- 

able under section 306 of the Indian Penal Code, and within the cognizance of the 
Court of Session [or High Court]. 

(8) That you, on or about tlie day of , at ' voluntarily 

caused grievous hurt to , and thereby com- 

On section 326. niitted an offence punishable under section 326 of the 

Indian Penal Code, and within the cognizance of the Court of Session [or High 
Court]. 

(9) That you, on or about the day of , at , robbed 

[state tJifi namel and thereby committed an offence 
On section 392. punishable under section 392 of the Indian Penal Code, 

and within the cognizance of the Court of Session [or High Court]. 

(10) That you, on or about the day of , at , committed 

^ , dacoity, an offence punishable under section 395 of the 

n sec ion u . Indian Penal Code, and within the cognizance of the 

Court of Session [or High Court.] 

[In cases tried hy Magistrates, substitute within my cognizance*\/br within 
the cognizance of the Court of Session,” a7id m {c) omit “ by the said Court,”} 

(IF). — OirAUQEs wiTii TWO on MORE Heads. 

{a) I, [name and office of Magistrate^ hereby charge you [name of accused 

jperson'] as follows : — 

{h) First . — That you, on or about the day of , at , knowing 

^ ^ coin to be counterfeic, delivered the same to another 

person, by name A. B,, as genuine, and thereby com- 
mitted an offence punishable under section 241 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court], 

Secondly . — That you, on or about the day oE , at , knowing a coii\ 
to be counterfeit, attempted to induce another person, byname^. JB., to receive it as 
genuine, and thereby committed an offence punishable under section 241 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High 
Court]. 

{c) And I hereby direct that you be tried by the said Court on the said charge. 

[Signature and seal of the MagisU'atef^ 

[To he substituted for (b) : — ] 

(2) First . — That you, on or about the day of , at , committed 
X* oAo j murder by causing the death of , and thereby 

n sec ions an committed an offence punishable under section 302 of 

the Indian Penal Code, and within the cognizance of the Court of Session [or High 
Court]. 

Secondly . — That you, on or about the day of , at , by causing 

tbe death of , committed culpable homicide not amounting to murder, and 
thereby committed an offence punishable under section 304 of the Indian Penal 
Code, and within ^he cognizance of the Court of Session [or High Court], 
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(3) First . — That you, on or about the day of 


at 


committed 


theft, and thereby committed an ofFence punishable 
On sections 379 and 382. under section 379 of the Indian Penal Code, and wiij'in 
the cognizance of the Court of Session [or High Court], 

Secondh/. — Tliat you, on or about the day of , at , committed 

theft, having made preparation for causing death to a person in order to the com- 
mitting of such theft, and thereby committed an offence punishable under section 
382 of the Indian Penal Code, and witliin the cognizance of the Court of Session 
[or High Court]. 

Thirdly. — That you, on or about the day of , at , committed theft, 
having made preparation for causing restraint to a person in order to the effecting 
of your escape after the committing of such theft, and thereby committed an 
offence punishable under section 382 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

Fourthly. — That you, on or about the day of , at , committed 

theft, having made preparation for causing fear of liurt to a person in order to tiie 
retaining of property taiccn by such theft, and thereby committed an offence punish- 
able under section 382 of tlie Indian Penal Code, and within the cognizance of the 
Court of Session [or High Court]. 

(4) That you, on or about the day of , at , in the course of the 

.. , inquiry into before , stated in evidence 

Alternative chargoa on section 193. 

day of , at , in tlio course of the trial of , before , stated in evi- 
dence that ‘‘ ”, one of winch statements you eitlicr knew or believed to be 

false, or did not believe to bo true, and thereiiy committed an offence punishable 
under section 193 of tlie Indian Penal Code, and within the cognizance of the Court 
of Session [or High Court]. 

[In cases tried by Maqistrates., substitute “ within my cognizance” /hr “ within 
the cognizance of the Court of Session,” and in (c) omit^^ by the said Court.**] 


(Ill), — Ctiauoe for Theft after a puevtous conviction. 

I (name and office of Magistrate ^ hereby charge you (name of accused 

person) as follows; — 

That you, on or about the day of , at , committed theft, and 

thereby committed an offence punishable under section 379 of the Indian Penal 

Code and within the cognizance of the Court of Session [or [ 
may he."] 

And you the said (name of accused) stand further charged that you, before the 
committing of the said offence, that is to say, on the day of , had been 

convicted by the (state Court by which coninction loas had) at of an offence 

punishable under Cbapter XVII of the Indian Penal Code with imprisonment for a 
term of three years, that is to say, the offence of house-breaking by night (describe 
the ojfence in the words used in the section under which the accused ivas convicted) ^ 
which conviction is still in full force and effect, and that you are thereby liable to 
enhanced punishment under section 75 of the Indian Penal Code. 

And 1 hereby direct that you be tried, &c. 


XXIX. — Warrant of Commitment on a Sentence op Imprisonment or Fine 

IF PASSED BY A MaOISTRATB. 

(See sections 245 and 258.J 

To the Superintendent (or Keeper) of the Jail at • 
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WuEBEAS on the day of ,18 , {name of prisoner), the (Ist^ 

^nd, 3rd, as the case may le) prisoner in case No. of the Calendar for 18 , 

vAs convicted before me {name and official designation) of the offence of {mention the 
offence or offences concisely) under section {or sections) of the Indian Penal Code 
{or of Act . ), and was sentenced to {state the punishment fully and distinctly) s 
This is to authorize and require 3^011, the said Su[)erintendent (or Keeper) to 
receive the said (prisoner' s name) into your custody in the said jail, together with 
this warrant, and there carry the aforesaid sentence into execution according to 
law. 

Given under iny hand and the seal of the Court, this day of ,18 
{Seal.) {Signature) 


3iXX. — W areant of Imprisonment on Failure to recover Amends by 

Distress. 

(See section 250.) 

To the Superintendent {or Keeper) of the jail at 

Whereas {name and description) has brought against {name and description of 
the accused person) the coinpdaint that {mention it concisely), and the same has 
been dismissed as frivolous (vexatious), and the order of dismissal awards paj'ment 
by the said (^name of complainant) of the sum of rupees as amends ; and whereas 
the said sum has not boon paid and cannot bo recovered by distress of the moveablo 
property of tlie said {name of complainant) and an order has been made for his 
simple imprisonment in jail for the period of daj^s, unless the aforesaid sum 

be sooner paid ; 

This is to authorize and require you, the said Superintendent {or Keeper), to 
receive the said (name) into your custody, together with this warrant, and him 
safely to keep in the said jail for the said 2)oriod of (term of imprisonment), subject 
to tlie provisions of section (59 of the Indian Penal Code, unless the said sum be 
sooner paid, and on the receipt thcreol fortliwdth to set him at liberty; returning 
this warrant with an endorsement certif3^ing the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18* . 

{Seal.) {Signature.) 


XXXI. — Summons to a Witness. 

{See sections 68 and 252.) 

To of . 

Whereas comi^laint has been made before me that of has {or is 

suspected to have) committed the offence of {state the offence concisely, with time 
and p lac f) and it appears to me that you are likely to give material evidence for the 
prosecution ; 

You are hereby summoned to appear before this Court on the day of 
next at ten o’clock in the forenoon, to testify what 3'ou know concerning the matter 
of the said complaint, and not to depart thence without leave of the Court ; and 
you are hereby warned that if you shall without just excuse neglect or refuse to 
appear on the said date, a warrant will be issued to compel 3'^our attendance. 

Given under my hand and the seal of the Court, this day of , 18 . 

{Seal.) {Signature) 

78 
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XXXII.— Prfcept to DrsTnirT Ma(3istrate to summon Jurors and Assessors. 

{See section 326.) 

To the District Magistrate of 

WnEREAS a Criminal Session is appointed to be held in the Court-house at 
on tlie day of next, and the names of the persons herein stated have 

been duly drawn by lot from among those named in the revised list of jurors and 
assessors furnished to this Court ; you are hereby rccpiired to summon the said per- 
sons to attend at ilie said Court of Session at 10 A. M. on the said date, and, within 
such date, to certify that you have done so in pursuance of this precept. 

{Here enter the names of Jurors and Assessors.) 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal.) (Signature.) 

■h— 

XXXIII. — Summons to Assessor or Juror. 

(See section 328.) 

To (name) of ('jglnce'). 

Pursuant to a precept directed to me by the Court of Session of re- 

quiring your attendance as an Assessor (or a Juror) at tlic next Criminal Session, you 
arc hereby summoned to attend at the said Court ot Session at (place) at ten 
o’clock in the forenoon on the day of next. 

Given under my hand and seal of odice, this day of , 18 . 

(Seal.) (Signature.) 


XXXIV. — Warrant of Commitment under Sentence of Death. 

(See section 374.) 

To the Superintendent (or Kcejier) of the Jail at 

Whereas at the Session held before me on the day of , 18 , (name 

of piuso7i€r) , the (1st, 2nd, 3rd, as the case mag he) prisoner in case No. of the 
Calendar at the said Session, was duly convicted of the offence of culpable homicide 
amounting to murder under section of tlie Indian Penal Code, and sentenced 

to suffer death, subject to the confirmation of the said sentence by the 
Court of ; 

This is to authorize and require you, the said Superintendent (or Keeper), to 
receive the said (prisoner's 7xami^ into your custody in tiie said jail, together with 
this warrant, and him there safely to keep until you shall receive the further war- 
rant or order of this Court, carrying into effect the order of the said Court. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal.) (Signature.) 


XXXV. — Warrant of Execution on a Sentence of Death. 

' (See section 381.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name of prisoner), the (1st, 2nd, 3rd, as the case mag he) prisoner in 
case No. of the Calendar at the Session held before me on the day of 
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18 , has been by a warrant of this Court, dated the day of , com- 

mitted to your custody under sentence of death, and whereas the order of the 
6kiurt of confirming the said sentence has been received by this Court; 

This is to authorize and require you the said Superintendent {or Keeper) to 
carry the said sentence into execution by causing the said to be banged by 

the neck until ho be dead, at {time and place of execution), and to return this 
warrant to the Court with an endorsement certifying tliat the sentence has been 
executed. 

Given under hand and the seal of the Court, this day of , 18 * 

{Seal) {Signature) 



XXXVI. — Warrant after a Commutation of a Sentence. 

{See sections 381 and 382.) 

To the Superintendent (or Keeper) of the Jail at » 

Whereas at a Session held on the day of , 18 , {name of 

prisoner), (the 1st, 2nd, 3rd, as the case mag he) prisoner in case No. of the 

Calendar at the said Session, was convict(}d of the offence of , punishable 

under section of the Indian Penal Code, and sentenced to , and 

was thereupon committed to your custody ; and whereas by the order of the 
Court of (a duplicate of which is hereunto annexed) the jiunishment ad- 

judijed by the said sentence has been comiiuited to the i^unishment of transportation 
for life {or as the case mag he) ; 

This is to authorize and require j’^ou, the said Su])erintendent {or Keeper), 
safely to keep the said {priwneys name) in your custody in the said jail, as by law 
is required, until he shall be delivered over by you to the j)roper authority and 
custody for the purpose of his undergoing the punishment of transportation under 
the said order, 

or 

if the mitigated sentence is one of imprisonment, sag, after the words custody in 
the .said jail,’^ “ and there to carry into execution the punishment of imprisonment 
under the said order according to law.’’ 

Given under my hand and the seal of the Court, this day of ,18 

{Seal) {Signature) 


XXXVII. — Warrant to levy a Fine ry Distress and Sale. 

(See section 38G.) 

To {name and designation of the Police^olficer or other person, or persons, who U 
or are to execute the warrant). 

Whereas {name and description of the offender) was on the day of , 

18 , convicted before me of the offence of {mention the offence conciselg) and 

sentenced to pay a fine of rupeSs , and whereas the said {name), although re- 
quired to pay the said fine, has not paid the same or any ])art thereof; 

This is to authorize and require you to make distress by seizure of any move- 
able property belonging to the said {name) which may be found within the District 
of ; and, if within {state the number of dags or hours allowed) next after such 

distress the said sum shall not be paid {or forthwith,) to sell the moveable property 
distrained, or so much thereof as shall be suiheient to satisfy the said fine ; return- 
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ing this warrant, with an endorsement certifying what you have done under it, 
immediately upon its execution. 

Given under my hand and the seal of the Court, this day of , 18 
{Seal.) {Signature.) 


XXXVIII. — 'Warrant op Commitment in certain Cases of Contempt 
wuEN A Fine is imposed. 

{Sec section 4*80.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas at a Court holden before voa on thin {[^y {name and description of 
the offender') in the presence {or view) of tlie Court eornmitted wilful contempt ; 

And whereas for sucli contem])t the said {name of offender) has been adjudged 
by the Court to pay a fine of rupees , or in default to suffer simple imprison- 

ment for the space of {state the nutnher of month. ^ or dags) ; 

This is to authorize and recpiire you, the Superintendent {or Keeper) of tho 
said Jail, to receive the said {name of offender) into your custody, together with 
this warrant, and him safely to keep in the said jail for the said period of {term of 
imprisonment)., unless the said fine bo sooner paid ; and, on the receipt thereof, 
forthwith to set him at liberty, returning this warrant with an endorsement certify- 
ing tho manner of its execution. 

Given under my hand and the seal of tho Court, tliis day of , 18 . 

(Seal.) (Sigfiature.) 


XXXIX. — Maotstrate’s or Jnnnic’a Warrant of Commitment of 

WITNESS REFUSING TO ANSWER. 

{See section 485.) 

To (name and designation of officer of Court,) 

Whereas {name and description), being summoned (or brought before this 
Court) as a witness and this day required to give evidence on an inquiry into an 
alleged offence, refused to answer a certain question {or certain questions) put to 
him touching the said alleged offence, and duly recorded, without alleging any just 
excuse for such refusal, and for his contempt has been adjudged detention in 
custody for {term of detention adjudged) ; 

Tliis is to authorize and require you to take tho said {name) into custody, and 
him safely keep in your custody for the space of days unless in tho mean- 

time he shall consent to be examined and to answer the questions asked of him, 
and on the last of the said days, or forthwith on such consent being known, to 
bring him before this Court to be dealt with according to law ; returning this 
warrant with an endor.sement certifying the manner of its execution. 

Given under my hand and the seal of the Co^rt|^ihi3 day of , 18 , 

(Seal.) (Signature.) 
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XL. — Wabbant of Impbtsonmet^t on Fatlttbe to pat Maintenance. 

(^See section 488.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas {name^ description and address) has been proved before me to be 
possessed of sufficient moans to maintain his wife (name) [or his child (name), who 
is by reason of (state the reason) unable to maintain herself (or himself) ] and to 
have neglected (or refused) to do .so, and an order has been duly made requiring the 
said (name) to allow to his said wife (or child) for maintenance the monthly sum 
of rupees ; and whereas it lias been further proved that the said (name) in 

■wilful disregard of the said order has failed to paj’ rui^oes , being the amount 

of the allowance for tlie month (or rnontlis) of : And th(‘reupon an order 

was made adjudging liim to undergo simijlc (or rigorous) imi^risonment in the said 
jail for the period of ; 

This is to authorize and require you, the said Superintendent (or Keeper), to 
receive the said (name) into your custody in the said jail, together with this 
warrant, and there carry the said order into execution according to law ; returning 
this warrant with an endorsement certifying the manner of its execution. 

Given under my band and the seal of the Court, this day of , 18 . 

(Seal.) (Signature.) 


XLI. — Wabrant to enforce the Payiment of ^Iatntenance by Distress and 

Sale. 

(See section 488.) 

To (name and designation of the Police-officer or other person io execute the 

xcarrant. 

Whereas an order has been duly made requiring (name) to allow to hi.s said 
wife (or child) for mainton.anec the montldy sum of rnpcics , and whereas the 

said (name) in wilful disregard of the .said order has failed to pay rupee.s , being 
the amount of the allowance for tlic montli (or months) of ; 

This is to authorize and reipiire you to m.ake distress by seizure of any move- 
able property belonging to the .<aid (name) which may be found within the district 
of , and if within (state the number of days or hours allowed) next after 

such distress the s.aid sum sh;dl not bo jiaid (or forth wibli), to sell tlie moveable 
property di.straincd, or so much thereof a.s shall be sufficient to .satisfy the said, 
sum; returning this warrant with an endorsement certifying what you have done 
under it, immediately iijiion it.s execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal.) (Signature.) 


XL! I. — Bond and Bail-bond on a preliminary Inquiry before a Magistrate. 

. (See sections 496 and 499.) 

I, ^ame)^oi (place), being brought before the Magistr.ate of (^5,9 the case may 
he, ebarged with the offence of , and required to give .security for my at- 

tendance in his Court and at the Court of Session, if required, do bind myself .to 
attend at the Court of the .said Magistrate on every day of the preliminary inquiry 
into the said charge, and should the case be sent for trial by the Court of Session, 
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to bo, and appear, before said Court when called upon to answer the charge against 
me ; and, in case of niy making default herein, 1 bind myself to forfeit to Her 
Majesty the Queen, Em])ress of India, the sum of rupees , 

Dated this day of , 18 . 

{Signature,) 

I hereby declare myself {or We jointly and severally declare ourselves and each 
of us) surety {or sureties) for the said {name) that he shall attend at the Court 
of on every day of the preliminary inquiry into the offence charged against 

him, and, should the case be sent for trial by the Court of Session, that ho shall be, 
and appear, before the said ('ourt to answer the charge against him, and in case of 
his making default therein, I bind myself {or we bind ourselves) to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of , 18 . 

{Signature.) 


XLIII. — Wabrant to DTscnATioK A Person imprisoned on Failure to give 

8p:cuRiTr. 

{See section 500.) 

To the Superintendent {or Keeper) of tlie Jail at or other 

officer in ivhose custody the i^evson is). 

Whereas (name and descriyiion of prisoner) was committed to your custody 
under warrant of this Court, dated the day of , and has since with 

his surety {or sureties) duly executed a bond under section 499 of the Code of 
Criminal Procedure ; 

This to authorize and require you forthwith to discliargo the said (name) from 
your custody, unless he is liable to be detained for some other matter. 

Given under my hand and the seal of the Court, this day of , 18 

(Signature), 


XLIV. — Warrant of Attachment to enforce a Bond. 

(See section 514.) 

To the Police-officer in the charge of the Police-station at 

Whereas (name description and address of person) has failed to appear on 
{mention the occasion) pursuant to his cognizance, and lias by such default for- 
feited to Her Majesty the Queen, Empress of India, the sum of rupees {the penalty 
in the hond) j and whereas the said {name of person) lias, on due notice to him, 
failed to pay the said sum or show any sufficient cause why payment should not be 
enforced against him. 

This is to authorize and require you to attach any moveable property of the 
(name) that you may find within the District of , by seizure and de- 

tention, and, if the said amount be not paid within three days, to sell the property 
so attached, or so much of it as may be sufficient to realize the amount aforesaid, 
and to make return of what you have done under this warrant immediately upon 
its execution. 

Given under my hand and the seal of the Court, this da^ of * , 18 . 

{Seal.) (Signature.) 
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XLV. — Notice to Surety on Breach of a Bond. 

{See section 514) 

To of 

Whereas on the day of , IS , you became surety for {name 

of (place) that he should appear before this Court on the day of 

and bound yourself in default thereof to forfeit the sum of rupees to 

Her Mjijesty the Queen, Empress of India ; and whereas the said (name) has failed 
to appear before this Court, and by reason of such default you have forfeited the 
aforesaid sum of rupees ; 

You are hereby required to pay the said penalty or show cause, within 
days from this date, why payment of the said sum should not be enforced against 
you. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal.) * (Signature.) 


XL VI. — Notice to Surety op Forfeiture of Bond for Good Behaviour. 

{See section 511 ) 

To of 

Whereas on the day of , 18 , j^ou became surety by a bond 

for (name) of (place) that he would be of good behaviour for the period of 

, and bound jmurself in default thereof to forfeit tho sum of rupees to 

Her Majesty the Queen, Empress of India; and whereas the said (na7ne) has been 
convicted of tho otfenco of (mention the ojfence concischf) committed since you be- 
came such surety, whereby your security-bond has become forfeited ; 

You arc hereby required to pay tlie said penalty of rupees , or to show 

cause within days why it should not be paid. 

Given under my hand and tho seal of the Court, this day of , 18 . 

(Seal.) (Signature.) 


XLYII. — Warrant of Attachment against a Surety. 

(See section 511.) 

To 

Whereas (name, description and address) has bound himself as surety for the 
appearance of (mention the condition of the hand), and the said (name) lias made 
default, and thereby forfeited to Her Majesty the Queen, Empress of India, tho 
sum of rupees (the penally in the bond) ; 

This is to authorize and require y’^ou to attach any moveable property of the 
said (name) which you may find within the District of , by seizure and 

detention ; and, if the said amount be not paid within three days, to sell the pro- 
perty so attached, or so much of it as may be sufficient to realize the amount afore- 
said and make return of what you have done under this warrant immediately upon 
its execution. 

Given under my hand and the seal of tho Court, this day of , 18 . 

(Seal,) (Signature.) 
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XLVIII. — Waubant of Commitment of the Subett op an Accused Febson 

ADMITTED TO DaIL. 

(See section 511.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name and description of surety) has bound himself as a surety for 
the a 2 )i)oarance of (stale the condition of the bond), and the 

said (name) has tlicrein made default whereby the penaUy mentioned in the said 
bond has been forfeited to Her Majesty the Queen, Empress of India, and whereas 
the said (name of surety) has on due notice to him, failed to j^ay the said sum or 
show any sufHcient cause why payment should not be enforced against him, and the 
same cannot be recovered by attachment and sale of moveable proj^erty of his, and 
an order has been made for his imprisonment in the Civil Jail for (specify the 
period) ; 

This is to authorize and require 3 "ou, the said Superintendent (or Keeper), 
to receive the said (name) into your custody with this warrant and him safely to 
keep in the said Jail for tlie said (term of imprisonment)^ and to return this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , IS . 

(Seal.) (Signature.) 


XLIX. — Notice to tue Frincipad of Forfeiture of a Bond to keep the 

Peace. 

(Sec section 514.) 

To (name, description and address). 

Whereas on the day of , 18 , you entered into a bond not to 

commit, &o., (as in the bond), and proof of the forfeiture of the same has been 
given before me and duly recorded ; 

You are hereby called upon to pay tlic said penalty of rupees , or to 

show cause before me within days why payment of the same should not be 

enforced against you. 

Dated this day of , 18 . 

( Seal.) ( Signature . ) 


L. — Warrant to attach the Proi*ertt op the Principal on Breach op a 

Bond to keep the Peace. 

(See section 514.) 

To (name and designation of ^olice-ojjdcer) at the Police-station of 

Whereas (name and description) did on the day of , 18 , enter 

into a bond for the sum of rupees , binding himself not to commit a 

breach of the peace, &c., (as in the bond), and proof of the forfeiture of the said 
bond has been given before me and duly recorded ; and whereas notice has been 
given to the said (name) calling upon him to show cause why the said sum should 
not be paid, and he has failed to do so or to pay the said sum \ 

This is to authorize and require you to attach by seizure moveable property- 
belonging to the said (name) to the value of rupees which you may find 

^ithin the District of , and, if the said sum be not paid within 





m 

• , to tell tlie property so attached, or so much of U as may be sudicient to rea- 
lize the same ; and to make return of what you have done under this warrant im* 
mediately upon its execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

* (Sea/.) (Signatwe.) 


LI. — Wabbant of Imbbison^ent on Breach of a Bond to keep the peace. 

{See Sedtion ol-l.) 

To the Superintendent {or Keeper) of the Civil Jail at 

Whereas proof Ims been given before me and duly recorded that {name and 
description) has committed a breach of the bond entered in^o by him to keep the 
peace, whereby he has forfeited to Her Majesty the Queen, Bmpress of India, the 
sum of rupees ; and whereas the said {name) has failed to pay the said sum 

or to show cause why the said sum should not be paid, although duly called upon 
to do so, and payment thereof cannot be enforced by attachment of his moveable 
property, and an order has been made for the imprisonment of the said {name) in 
the Civil Jail for the ])oriod of {term of imprisonment) ; 

This is to authorize and require you, the said Superintendent {or Keeper), of 
the said Civil Jail to receive the said {name) into your custody, together with this 
warrant, and him safely to keep in the said Jail for the said period of {term of im- 
prisonment) ; and to return this warrant with an endorsement certifying tho man- 
ner of its execution. 

Given under my hand and the seal of the Court, this day of* , 18 

{Seal.) {Signature ) 


LII. — Warrant of ArrAcintrNT and Sarp on Fori ErruiiE of Bond fob 
Good Behaa iour. 

{See Section 511.) 

To tho Poliee-othcer in charge of the Police-station at 

Where \. s {name^ description and address) did on the day of 

18 , give security by bond in the sum of rupees for the good behaviour of 

{name, ^c., of the principal), and proof has been given before me and duly record- 
ed of tho commission by the said {name) of the offence of , whereby the 

said bond has been forfeited ; and whereas notice has been given to the said {name) 
calling upon him to show cause ^\hy the said sum should not be paid, and he has 
failed to do so or to pay the said sum ; 

This is to authorize and require ymu to attach by seizure moveable property 
belonging to the said (name) to the value of rupees which you may find 

within the District of , and, if the said sum be not paid within , to 

sell the property so attached, or so much of it as may be sufficient to realize the 
same, and to make return of what you have done under this warrant immediately 
upon its execution. 

Given under my hand and tho seal of the Court, this day of , 18 

{Seal.) {Signature ) 
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LIIL— WaEBAKT of iMPRISOlfMENT ON FOBFEITUBE OF BOND FOB QOOD . 

Behavioub. 

{See Section 614 ) 

To the Superintendent {or Keeper) of the Civil Jail at , 

Whebeas {name^ description and address) did on the day of ' , 

18 , give security by bond in the sum of rupees for the good beha- 

viour of (name, Sfc.^ of the principal), 2 iXidi proof of the breach of the said bond 
has been given before me and duly recorded, whereby the said {name) has forfeited 
to Her Majesty the Queen, Empress of India, the sum of rupees ; and 

whereas he has failed to pay the said sum or to show cause why tho said sum should 
not be paid, although duly called upon to do so, and payment thereof cannot be en- 
forced by attachment of his moveable property, and an order has been made for 
the imprisonment of the said (name) in the Civil Jail for the period of {term of 
imprisonment ) ; 

This is to authorize and require you, the said Superintendent (or Keeper), 
to receive tho said {name) into your cu8tody,‘together with this warrant, and him 
safely to keep in the said Jail for the said period of (term of imprisonment) ; re- 
turning this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

{Seal.) Signature. 
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APPENDIX. 


ACT I 01' 1868. 

Passed by the Governoh-General of India in Council. 
(Eeceived the assent of the Governor- General on the 3rJ January 1868.) 


An Act for shortening the language tcsed in Acts of the Governor -General of India 
in Council and for other purposes. 

Whereas it is expedient to shorten the language used in Acts made by the 
Governor-General of India in Council, and to make 
Preamble. certain provisions relating to such Acts : It is hereby 

enacted as follows ; — 

I. This Act may bo cited as “ The General Clauses* 
Act, 1808.*’ 

II. In this Act and in all Acts made by the Governor-General of India in 
Council after this Act shall have come into operation, — 
unless there be something repugnant in the subject or 
context, — 

(1.) Words importing the masculine gender shall 
be taken to include females ; 

(2.) Words in the singular shall include the plural, 
and vice versa; 

(3 ) “ Person” shall include any company, or 

association, or body of individuals, whether incorporated 
or not ; 

(1.) “ Year” and “ month” shall respectively 

mean a year and month reckoned according to the 
British calendar ; 

(5.) Immoveable property” shall include land, benefits to arise out of land, 
and things attached to the earth, or permanently fastened 
to anything attached to the earth ; 

(6.) “Moveable property” shall mean property 
of every description, except immoveable property ; 

(7.) “ Her Majesty” shall include Her heirs and 

successors to the Crown ; ... 

“British India” shall mean the territories for the time being vested in 
Her Majesty by the Statute 21 & 22 Vic., cap. 106 {An 
Act for the better government of India), other than the 
Settlement of Prince of Wales* Island, Singapore, and Malacca ; , - t v • 

(9 ) “ Government of India” shall denote the Governor-General of India m 

^ Council, or during the absence of the Governor- General 

“Government of India.” India from his Council, the President in Councilor the 
Governor-General of India alone, as regards the powers which may be lawfully 
exercised by them or him respectively ; 


Short titlo. 


Interpretation-clause. 


Gender. 


Number. 


“ Person,'* 


“ Year” and “ month.” 


“ Immoveable property.” 
“ Moveable property.” 

“ Her Majesty.” 

( 8 .) 

“ British India.” 
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(10.) “Local 

‘ Local Govommcnt.*' 


District Judge.*’ 


“ Magistrate.*’ 


Barrister.’ 


“ Section.” 


‘ Will.’ 


and 


Government” shall mean the person authorized by law to 
administer executive Government in the part of British 
India in which the Act containing such expression shall 
operate, and shall include a Chief Commissioner ; 

,, tt. t. n (11) “High Court” shall mean the highest Civ/1 

“High Court. Court of Appeal in such part ; 

(12.) “ District Judge** shall mean the Judge of a principal Civil Court of 

original jurisdiction ; but shall not include a High Court 
in the exercise of its ordinary or extraordinary original 
civil jurisdiction ; 

(13.) “Magistrate” shall include all persona exer- 
cising all or any of the powers of a Magistrate under the 
Code of Criminal Procedure ; 

(14.) “ Barrister” shall mean a barrister of Eng- 

land or Ireland, or a member of the Faculty of Advocates 
ill Scotland ; 

(15 ) “ Section*’ shall denote a section of the Act 

in wliich the word occurs ; 

(16.) “ Will” shall include a codicil and every writing 

making a voluntary posthumous distribution of property; 

(17) “Oath,” “swear,” and “alTidavit” shall in- 
clude alUrmation, declaration, adirming and declaring in 
the case of persons by law allowed to affirm or declare 
instead of swearing ; 

(18.) “ Impri.sonment” shall mean imprisonment of 

cither description as defined in the Indian Penal Code ; 

(19.) And in the case of any one whose personal 
law permits adoption, “ son” shall include an adopted son, 
and “ father” an adoptive father. 

III. In all Acts made by the Governor-General of India in Council after this 
Act shall have come into operation : — 

(1.) For the purpose of reviving, either wholly or 
partially. Statute, Act, or Regulation repealed, it shall be 
necessary expressly to state such purpose ; 

(2.) For the purpose of excluding the first in a 
sei’ies of days or any other period of time, it shall be 
sufficient to use the word “ from 

(3.) For the purpose of including the last in a 
series of days or any other period of time, it shall bo 
sufficient to use the words “ to ;** 

For the purpose of expressing that law relative to the chief or superior 
of an office shall apply to the deputies or subordinates 
chiefs and sub- lawfully executing the duties of such office in the place 
of their superior, it shall be sufficient to prescribe the 
duty of the superior ; 

For the purpose of indicating the relation of a law to the successors of 
any functionaries, or of corporations having perpetual 
succession, it shall be sufficient to express its relation to 
the functionaries or corporations ; and 

(6.) For the purpose of indicating the application of a law to every person 
Substitution of func- number of persons for the time being executing the 
tionaries. functions of an office, it shall be sufficient to mention the 


“ Oath,” 
aflSidavit.’* 


“ Imprisonment.” 

“ Son.’* 

“ Father.” 


Revival 

enactments. 


of repealed 


Commencement of time. 


Termination of timo. 


(4.) 

Official 
ordinates. 

(5.) 

Successors. 
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official title of the officer at present executing sucli functions, or that of the officer 
bj whom the functions are commonly executed. 

* ^ IV. Whenever, by any Act or Regulation now in force or hereafter to be 
, in force, any duty of customs or excise or in the nature 
pi^r^a thereof is leviable on any given quantity, by weight, 

measure or value, of any goods or merchandize, a like 
duty shall be leviable according to the same rate on any greater or loss quantity, 

V. The provisions of Sections sixty-threo to seventy, both inclusive, of the 
„ Indian Penal Code, and of Section sixty-one of the Code 

ecovury o nes. Procedure, shall apply to all lines inijiosed 

under the authority of any Act hereafter to be passed, uiiLss such Act shall contain 
an express provision to the contrary. 

In the place of s. 61 of tho Code of Criminal Procedure, road s. 307, Act X, 1872, Sch. V. 


VI. The repeal of an}^ Statute, Act, or Regulation 
Matters done under an shall not affect anything done or any offence committed, 
enactment before its repeal or any fine or penalty incurred, or any proceedings com- 
to bo unaffected. mcnced before the repealing Act shall have come into 

operation. 

VII. Repealed by Act i, 1872. 

VIII. Repealed by Act i, 1872. 

ACT X or 1873. 


(Received the assent of the Governoe-Cenehal on the Sth day 

OF Apuil, 1878 ) 

An Act to consolidate the laic relating to Judicial Oaths^ and for other purposes. 


WiiKEEAS it is expedient to consolidate the law relating to judicial oaths, 
affirmations, and declarations and to rojieal the law rela- 
ting to official oaths, affirmations, and declarations ; It is 
hereby enacted as follows : — 

I. — Preliminarg. 

^ , 1. This Act may be called The Indian Oaths’ 

Short htlo. Act, 1873.” 

It extends to the whole of British India, and so far as regards subjects of Her 
Majesty, to the territories of Native Princes and States in 
alliance with her Majesty ; 

And it shall come into force on the first day of May 
1873. 


Local extent. 


Commencement. 


2. The enactments specified in the Schedule hereto 
Repeal of enactments. annexed are repealed to the extent mentioned in the third 
column thereof. 

Repealed by Act X77, 1 873. 


II. — Authority to administer Oaths and Affirmations. 

4. The following Courts and persons are authorized to administer by them 
selves or by an officer empowered by them in this behalf 

- 1 nr* 1^' •— .1 • .^ 1 . _ 


Authority to administer 
oatbs and affirmations. 


oaths and affirmations in discharge of the duties and in 
exercise of the powers imposed or conferred upon them 


respectively by law : — 

{a,) All Courts and persons having by law or consent of parties authority to 
receive evidence ; 

(b,) The Commanding Officer of any military station, occupied by troops in 
the service of Her Majesty ; provided 

(1) that the oath or affirmation be administeaed within the limits of the 
station, and 

80 
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(2) that the oatli or affirmation be such as a Justice of the Peace is competent 
to administer in Pritisli India. 

Ill, — Persons ly ivJiom Oaths or Affirmations must he made. 

Oaths or athrmations to 5. Oaths or affirmations shall be made by the follow- 

hc made by— ing persons : 

(a.) all witnesses, that is to say, all persons who may lawfully be examined, 
or give, or be required to give, evidence by or before any 
'Witnesses. Court or person having by law or consent of parties 

authority to examine such persons or to receive evidence : 

(b.) interpreters of questions put to, and evidence 
Interpreters. given by, witnesses, and 

Jurors. (c) jurors. 

Nothing heroin contained shall render it lawful to administer in a criminal pro- 
ceeding an oath or affirmation to the accused ])erson, or necessary to administer to 
the official interpreter of any Court, after he has entered on the execution of the 
duties of his office, an oath or affirmation that he will faithfully discharge those 
duties. 


G. Where the witness, interpreter or juror is 
Hindu or Muliammadan, 


Affirmation by Natives or 
by persons objecting to 
oaths. 

or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 

In every other case the witness, interpreter or juror shall make an oath, 

IV . — Forms of Oaths and AJJi7'mat%ons. 

7. All oaths and affirmations made under section five shall be administered 
Forms of oaths and according to such forms as the High Court may from 

affinnations. time to time prescribe. 

And until any such forms are prescribed by the High Court, such oaths and 
affirmations shall be administered according to the forms now in use. 

Explanation. — As regards oaths and affirmations administered in the Court of 
the Ivecoi’der of Rangoon and the Court of Small Causes of Rangoon, the Recorder 
of Rangoon shall be deemed to be the High Court witliin the meaning of this 
section. 

The forms of oaths and affirmations, prescribed by sovoral of the High Courts, are given 
after tliia Act. 

8. If any party to, or witness in, any j udicial proceeding offers to give evi- 

_ „ ^ 4 X 41 dence on oath or solemn affirmation in any form common 

certain oaths. amongst, or held binding by, persons ot the race or per- 

suasion to which he belong.*, and not repugnant to justice 
or decency, and not purporting to affect any third person, the Court may, if it 
thinks fit, notwithstanding anything hereinbefore contained, tender such oath or 
affirmation to him. 

9. If any party to any judicial proceeding offers to be bound by any such 
oath or solemn affirmation as is mentioned in section 
eight, if such oath or affirmation is made by the other 
party to, or by any witnesses in, such proceeding, the 
Court may, if it thinks fit, ask such party or witness, or 
cause him to be asked, whether or not he will make the 


Court may ask party or 
witness whether he will 
make oath proposed by op- 
posite party. 


oath or affirmation ; 
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Provided that no party or witness shall be compelled to attend personally in 
Court solely for the purpose of answering such question. 

* 10. If such party or witness agrees to make such oath or affirmation, the 

Court may proceed to administer it, ar if it is of such 
if accTpted.^^ o oa ^ nature that it may be more conveniently made out of 
Court, the Court may issue a Commission to any person 
to administer it, and authorize him to take the evidence of the person to be sworn 
or affirmed and return it to the Court. 

Eviilonce conclusivo as 11. The evidence so given shall, as against the 

against person offering to porson who offered to be bound as aforesaid, be conclusive 
proof of the matter stated. 

Tho ovidenco referred to by s. 11 must have boon given under the (^.ith or solemn affirmation 
contemplated by s. 8, and not under tho usual form of oath or affirmation. — Sreomunt Ram 
Totadar, 22 W. R., 387. 

12. If the party or witness refuses to make the oath or solemn alfirmation 
referred to in section eight, he shall not be compelled to 
make it, but the Court shall record, as part of the pro- 
ceedings, tho nature of the oath or affirmation proposed, 
the facts that he was asked whether he would make it, and that ho refused it,, 
together with any reason which he may assign for his refusal. 


Procodnro in case 
refusal to make oath. 


of 


F. — Miscellaneous. ^ 


13. 


No omission to take any oath or make any affirmation, no substitution of 
_ any one for any other of them, and no irregularity what- 

iiorinvau!}S’’"v omiS .administer- 

of oath or irrigularity. invalidate any proceeding or render inadmissible 

any evidence whatever, in or in respect of which such 
omission, substitution or irregularity took place, or shall affect the obligation of a 
witness to state the truth. 

The word “ omission” includes any omission, and is not limited to accidental or negligont 
omissions. In tliis case the iilUrmaiion was in fact omitted to be made, although it was done 
deliberately and under the direction of the Jiidg<i. Tho intention appears to. have bei3n to pro- 
vide for every omission, substitution or irrt'guJarity . — Ver Couch, O.J., Kemp, Phear and 
Maikby, JJ. (Jackson, J., — »Stwa Bliogta, 23 W. R., 12. 

14. Every p rson givir>g evidenee on any subject before any Court or person 
Jiereby authorized to administer oaths and affirma- 
tions shall be bound to state tlio truth on such sub* 
jeet. 

15. The Indian Penal Code, sections 178 and 181, shall be construed as 
Amendment of l^enal after the word ‘‘ oath” the words “ or affirmation*'^ 

Code, sections 178 and 181. were inserted. 

IG, Subject to the provisions of sections three and five, no person appointed 
, to any olRee shall, before entering on the execution of the 
oia oa js a oisied. duties of his office, be required to make any oath, or to. 
make or subscribe any affirmation or declaration whatever. 


Persons giving evidence 
bound to state tho truth. 


FORMS OF OATHS AND AFFIRMATIONS. 

Prescribed under the Oaths’ Act (X of 1873) S. 7, for the N. W. Phovinces 
(Cir. 4, May 2, 1873) and the Punjab j [C. C. Punjab Oir. IX, May 8, 1873.] Smyth, 
pp. 233, 234 i— -• 
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I. {Oath for Witnesses in Cases tried hy Jury!) 

The evidence whicli I shall give to the Court and the Jury touching the matter 
in question between our Sovereign Lady the Queen and the prisoner at the bar, s|;ta*il 
he the truth, the whole truth, and nothing bnt the truth. So help me God. 

II. {Oath for Witnesses in other Criminal Cases^) 

The evidence which I shall give to the Court shall be the truth, the whole 
truth, and nothing but the truth. So help me God. 

III. {Affirmation for Witnesses in Cases tried hy Jury.) 

I solemnly affirm in the presence of Almighty God that the evidence which 
I shall give to the Court and tlie Jury, touching the matter in question between our 
Sovereign Lady the Queen and the prisoner at the bar, shall be the truth, the whole 
truth, and nothing but the truth. 

IV. {Affirmation for Witnesses in other Criminal Oases) 

I solemnly affirm in the presence of Almighty God that the evidence which I 
shall give to the Court shall be the truth, the whole truth, and nothing but the truth. 

V. {Oath for Interpreters.) 

I shall well and truly interpret what is deposed by the witness between our 
Sovereign Lady the Queen and the prisoner at the bar. So help me God. 

VI. {Affirmation for Interpreters.) 

I solemnly aflivm in the presence of Almighty God that I shall well and truly 
interpret what is deposed by the witness between our Sovereign Lady the Queen and 
the prisoner at the bar. 


VIT. {Oath for Jurors.) 

I shall well and truly try and true deliverance make between our Sovereign 
Lady the Queen and the j)risoner at the bar, and give true verdict according to the 
evidence. So help me God. 

VIII. {Affirmation for Jurors.) 

I solemnly affirm in the prescueo of Almiglity God that I shall well and truly 
try and true dedivoranco make Ix^twecn our Sovereign Lady the Queen and the 
prisoner at the bar, and give true verdict according to tho evidence. 


The following Forms of Oaths and Affirmations have been prescribed by the 
Madtias Hrou Couut (Aug. 10,187^3). 

When an oath is administered, the witness, interpreter, or juror, shall be 
required to take tlic Bible in his hand, and to repeat the words So help me God,” 
at the same time kissing the book. 

I. {Form of Oath for a Witness.) 

The evidence which you shall give touching tho matter now before the Court 
shall be truth, the whole truth, and nothing but the truth. 

So help you God. 

{Form of Affirmation for a Witness.) 

1 solemnly affirm in the presence of Almighty Ged that what I shall state shall 
be the truth, the whole truth, and nothing but the truth. 
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IT. {Form of Oath for an Interpreter,) 

(Other than an official interpreter of the Court.) 

# You shall true interpretation make of the questions put to and the evidence 
given by the witnesses before the Court according to the best of your skill and 
understanding. 

So help you God. 

(Form of A firmat ion for an Interpreter ) 

I solemnly affirm in the presence of Almighty God that I will truly interpret 
the questions put to and the evidence given by the witnesses before the Court 
according to the best of my skill and understanding. 

III. (Form of Oath for a Juror.) 

You shall well and truly try and tiue deliverance make between our Sovereign 
Lady tlie Queen and the prisoner at the bar, and a true verdict give according to 
the evidence. 

So help you God. 

(Form of Affirmation for a Juror.) 

I solemnly affirm in the presence of Almighty God that I will judge truly 
between the CJueen and the prisoner at the bar, and will give a true verdict accord- 
ing to the evidence. 


The following forms of oaths and affirmations have been prescribed by the 
Calcutta. Hroii: Couiit (Section 7, Act X of 1873). 

2. The same forms will be used in criminal as in civil cases. 

3. Christian witnesses, interpreters, and jurors, to whom oaths are administer- 
ed, are to be sworn upon the New Testament. 

4. In other cases the oatlis aro to be administered upon such symbol, or 
accompanied by such act as may be usual, or as such witness, interpreter, or juror 
may acknowledge to be binding on his comscience. 

(Oath for Witnesses.) 

I swear that the evidence whic-h I shall give in this case shall be true, that I 
will conceal nothing, and that no part of my evidence shall be false. 

So help me God. 

(Affirmation for Witnesses.) 

I solemnly declare that tlic evidence which I shall give in this case shall be 
true, that I will conceal nothing, and that no part of my evidence shall be false. 

(Oath for Interpreters.) 

I swear that I will well and truly interpret, translate and explain all questions 
and answers, and all such matters us the Court may require me to interpret, trans- 
late and explain. 

So help me God. 

(Affirmation for Interpreters^ 

I solemnly declare that I will well and truly interpret, translate and explain all 
questions and answers, and all such matters as the Court may require me to inter- 
pret, translate or explain. 
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(Oath for Jurors,) 

I swear that I will justly and truly try and determine the questions submitted 
to the jury in this case, and will give a true verdict according to the evidence. , 

So help me God. 

( A formation for Jurors . ) 

I solemnly declare that 1 will jtistly and truly try and determine the questions 
submitted to the jury in this case, and will give a true verdict according to tho 
evidence. 


ACT I OF 1872. 

Passed dy the Goveknob-General in Council. 

{Received the assent of the Governor- General on the l^th March 1872.) 

^ The Indian Evidence Act^ 1872. 

Wdkreas it is expedient to consolidate, define and 
rrcamhlo. amend the Law of Evidence j It is hereby enacted as 

follows : — 

PART I. 

RELEVANCY OF FACTS. 


Short title. 


Extent. 


Chapter I. — Preltmin\rt, 

I. This Act may be called ^‘The Indian Evidence 
Act, 1872.’ ' 

It extends to the whole of British India and applies to all judicial proccedins-s 
in or before any Court, including Courts-Martial, but not 
to allblavits presented to any Court or Oiliccr, nor to pro- 
ceedings before an arbitrator ; 

and it shall come into force on the first day of SeT>- 
tcinbcr 1872 : 

II. On and from that day the following laws shall 
be repealed : — 

(1.) All rules of evidence not contained in any Statute, Act or Regulation in 
force in any part of British India ; 

(2.) All such rules, laws and regulations as have acquired tho force of law 
under the twenty-fifth section of ‘The Indian Councils’ Act, IbGl,’ in so far as 
they relate to any matter herein provided for ; and 

(3.) The enactments mentioned in the Schedule hereto, to the extent specified 
in tho third column of the said Schedule. 

But nothing herein contained shall be deemed to affect any provision of any 
Statute, Act or Regulation in force in any part of British India and not lieroby 


Commencement of Act. 
Repeal of cnactinonts. 


expressly repealed 
Interpretation-clause, 

“ Court.” 

“ Facts.*' 


lieroby 

III. In this Act the following words and expres- 
sions are used in the following senses, unless a contrary 
intention appears from the context : — 

“Court” includes all .Judges and Magistrates and 
all persons, except arbitrators legally authorized to take 
evidence. 

“ Fact” means and includes — 
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“ Kelevant.” 


(1.) Any tiling, state of things, or relation of things capable of being per- 
ceived by the senses ; 

• (2.) Any mental condition of which any person is conscious. 

Illustrations. 

(a.) That there are certain objects arrsinged in a certain order in a certain placo is a fact. 
\b.) That a man J'oard or saw something is a fact. 

(c ) That a man said certain words is a fact. 

(«/ ) That a man holds a certain opinion, has a eerlnin intention, nets in good faith, or 
frmidnlontly, or uses a particular word in a particular sense, or is or was at a specified timo 
conscious of a particular sensatiem, is a fa<*t. 

(e ) That a man has a certain reputation is a fact. 

One fact is said to be relevant to another when the one is connected with tho 
other in any of the ways referred to in the provisions of 
this Act relating to tho relevancy of facts. 

. ,, Tho expression ‘‘Facts in issue’* means and in- 

“ Facts unsaue. ^ eludes- 

Any fact from which, either b^’ it'self or in connection with other facts, the 
existence, non-existence, nature, or extent of any right, liability or disability assert- 
ed or denied in any suit or proceeding, necessarily follows. 

Jb^xplanalion — Whenever, under the provisions of tho law for tho time being 
in force relating to Civil Procedure, any Court records an is.sue of fact, the fact to 
be asserted or denied in the answer to such issue, is a fact in issue. 

Illustrations, 

A is accused of tho murder of B. 

At his trial the following facts may be in issue : — 

That A caiis(‘d B’s death ; 

That A inteiid(‘d to cause B’s death ; 

That A had received grave and sudd(*n provocation from B ; 

That A, at the time of doing tho ael which caused B’s death, was, by reason of iinsound- 
neas of mind, iiieapahlc of knowing its nature. 

“ Document” means any matter expressed or described upon any substance by 
“Document” means of letters, figures, or marks, or by more than one 

ocumcn . tliosc means, intended to be used, or which may be 

used, for the purpose of recording that matter. 

Illustrations, 

A writing is a document ; 

Words printed, lithographed or photographed are documenta; 

A map or plan is a document : 

An inscription on a metal plato or stono is a document : 

A caricatui’c is a document. 

“Evidence.” “Evidence” means and includes— 

(1.) All statements which the Court permit.s or requires to be made before it 
by witnesses, in relation to matters of fact under inquiry ; 
such statements arc called oral evidence : 

(2.) All documents produced for tho inspection of the Court ; 
such documents are called documentary evidence. 

A fact is said to be proved when, after considering the matters before it, the 
^ ,, Court cither believes it to exist, or considers its existence 

* so probable that a jirudcnt man ought, under the circum- 

stances of the particular case, to act upon the supposition that it exists. 

A fact is said to be disproved when, after considering the matters before it, the 
^ Court either believes that it does not exist, or considers 

Disproved. non-cxisteiice so probable that a prudent man ought, 
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under the circumstances of the particular case, to act upon the supposition that it 
does not exist. 

A fact is said not to bo proved wlien it is neither 

hot proved.’- 

IV. Whenever it is |)rovided by this Act that the Court may presume a fact, 
,, it may either regard such fact as proved, unless and until 

ay picsumo. disproved, or may call for proof of it : 

Whenever it is directed by this Act that the Court shall presume a fact it 
„ shall regard such fact as proved, unless and until it is 

“Shall presume. disprovefd. 

When one fact is declared by this Act to he conclusive proof of another, the 
rii Court shall, oti proof of iho one fact, regard the otlier as 

“ Conclusive proof. proved, and shall lot allow evidence to bo given for the 

purpose of disproving it. 


CiiAPTEii IT . — Ov THE EEtiEVANcy OP Facts. 

. V. Evidence may bo given in any suit or proceeding 

Evudonco may )0 of the existence or non-existence of every fact in issue 

of facts in issue and role*- id i .i-i 4^ i * ri. i i i j. i 

vnnf ot sucli otlicr tacts as aro hercinatter declared to be 

relevant, and of no others. 

Explanation. — This .section shall not enable any person to give evidence of a 
fact which he is disentitled to prove by any provision of the law for the time being 
in force relating to Civil Procedure. 

Illustrations. 

(r/ ) A is tried for the murder of P* hy beating him Avith a club with iho intention of 
causing his death. 

At A’s trial the following facts are in issue : — 

A’s beating B with the club ; 

A’s causing 13’ s death by such beating ; 

A’s intention to cause B’s death 

(h.) A suitor does not bring with him, and have in rendinoss for production at the first 
hearing of tlie case, a bond on which ho U'lies. This scietioii does not enable him to produce tho 
bond or prove its contents at a subseciuorit stage of the proc<'eding.s, oibcrwistj than in aceordauce 
with the conditions prescribed by the Code of Civil Piocedure. 

VI. Facts which, though not in issue, are so connected with a fact in is.siio 
Kclovanoy of facis form- Msto form part of the same tiMn.saction, are relevant, 
ing part ol same transao- whether tliey occurred at the same time and place or at 
tiou. different times and places. 

Illustrations* 

(a.) A is accused of tho murder of 13 by beating him. Whatever was said or done hy A 
or T3 or the bystanders at the beating, or so shortly belbru or after it, as to form part of the 
transaction, is a relevant fact. 

(b ) A is accused of waging war againt the Queen by tahiiig part in an armed insurrt?ction 
in which property is destroyed, troops are attacked, and gaols are broken ojx^n. The occurrence 
of these facts is rehivimt, as forming jiart of the general transaction, though A may not have 
been prese.nt at all of them. 

(c.) A sues 13 for a libel contained in a letter forming part of a corrcspondenco. Letters 
between the parties relating to the subject out of which the libel arose, and forming part of the 
correspondence in which it is contained, aro relevant facts, though they do not contain the libel 
itself. 
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f d.) Tho question is, whethor certain goods ordered from B were delivered to A. The 
goods wore delivered to several iiitcrniediato persons successively. Each delivery is a rolovant 
Sact. 

* VI 1. Facts which are the occasion, cause, or effect, immediate or otherwise, 

Facts which are occasion, ot* relevant facts, or Facts in issue, or which constitute the 
cause, or ctroct of facts in state of things under wliich tliey happened, or which af- 
forded an opportunity for their occurrence or transaction, 
are relevant. 

Illustrations, 

fa.) The question is, Avhother A robbed B. 

The facts that, shortly before th(' robbery, B went to a fair wiili money in his possession 
and that ho sliowe<i it, or Tueutionod the f.u t that ho had it, to third persons, aro rc'levant, 

fb ) Tho qiu'siion is, whether A murdered B. 

Marks on tho ground, produced by a sirngglo at or near the place where tho murder was 
coiiimitted, are n'hu’Mut facts. 

fa ) Tht‘ qiK'stioii is, whclht'i* A poisoned B. 

Tho slater of B’s health lu'foro tho symptoms aserihed to poison, and habits of B, known to 
A, which atforded an opportunity for the administration of poison, aro relovant facts. 

Jlotivo, proparaiion and , VIII. Any fact is relnviint wliicli shows or con- 
pri'vious or sats<iqiK‘nt con- stitutos a motive or preparation for any fact in issue or 
duct. relevant fact. 

The conduct oF any party, or of any agent to any party, to any suit or j)ro- 
qooding, in roferoiice to such suit or proceeding, or in rercrcnce to any fact in issue 
therein or relevant thereto and the conduct of any person, an olfcnce against whom 
is the subject of any proceeding, i.s relevant, if sucli conduct indiionees or is in- 
fluenced hy any fact in issue or relevant fact, and whether it was previous or subse- 
quent thiu'cto. 

J^xplniittlion 1. — Tho word “conduct^* in this section does not include state- 
nients, unless tho.se statomeuts accompany and ox))lain acts other ilian stat'unent.s ; 
but this explanation is not to affect the relevancy of statements muler any other 
section of this Act. 

iJxphmaflon 12. — When the conduet oF any person is relevant, any statement 
made to him or in his presence and hearing, which affects such conduct, is relevant. 

Illustrations. 

fa.) A is tried for the murder of B. 

Tlie facts that A Triurdered C, that B knew that A had murdercil 0, and that B had tried to 
extert money from A hy threatening to make hi.s ku<»wli‘dgo public, are relevant. 

(hj A sui'S B upon a bond for tlu' p.iyineiit ot money. 14 denies tlio making of tho bond. 

The fact that, at the tune wlu:ii the bond was alleged to bo made, B requinal money fur a 
particular purpo.se, is reh'\ant. 

fr ) A is tried for llie luuider of B by poison. 

I'lic fact that, before the death of B, A projured poison similar to that which was adminis- 
tered to B, is ri'h'vant. 

(d ) Tlio quolitiri is, whether a certain document is the will of A. 

'^rh(i facts that, 7iol long before the dale of tho alleg.Ml will, A made inquiry into matters to 
which tie* pnjvisions of the alleged will relate; that he ( on.sulttid vakil.s in reference to making 
the will, and that he c.auscd drafts of other wills to bo prepared, of which ho did not approve, aro 
relevant. 

(e ) A is accuMKl of a crime. 

Tho fav'is that, either hcfori', or at tho time of, or after tho alleged crime, A provided evi- 
dence which would li'ud to give to tho f.icts of the case an appo.ir.incci favourable to himself, or 
that he di'stroyiid or couc(>filcd cvideiuic, or prcvciitiid tlm prcseriei* or procured the absence of 
persons who might have been witnesses, or suborned persons to give false evidence respecting it, 
aro leh'vant. 

(/.) Tho question is, whether A robbed B. 

81 
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The facta that, after B was rohhed, C said in A's presence— ‘ the poHco are coming to look 
for the man who robbed B/ and that immediately afterwards A ran away, are relevant. 

(y.) Tho question is, whether A owes B rupees 10,000. * 

The facts that A asked 0 to lend him money, and that D said to 0 in A’s presence and hear- 
ing — ‘ I advise you not to trust A, for ho owes B 10,000 rupees,* and that A went away without 
making any answer, arc relevant facts. 

(h.) The question is whether A committed a crime. 

Tho fact that A absconded after receiving a letter warning him that inquiry was being made 
for the criminal, and the contents of the letter, are relevant. 

(*.) A is accused of a crime. 

The facts that, after the commission of the alleg('d crime, he absconded, or was in possession 
of propertj'' or tho proceeds of property acquired by the criino, or attempted to conceal things 
which were or miglit have been used in committing it, .are relevant. 

(j.) Tho question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to tho crime, the 
cireumptanees under which, and tho terms in which, the complaint was made, jire reh'vant. 

Tho fact that, without inakirig a complaint, she said that she had been ravished is not rele- 
vant as conduct under this section, though it may be relevant 

.as a dying declaration under section thirty-two, clause (one), or as corroborative evidence 
imder section ono hundred .and fifty -S(5ven. 

Tho (juestion is, whi'ther A was robbed. 

Tho fact that, soon after the alleged robbr>ry, he mndo n complaint relating to the otTenco, 
ihc ciicumstanec's under which, and tho tciiiiH iu which the coinpl.aiiit was made,* are relevant. 

Tho fact that ho said Ik? had been robbed, without making any complaint, is not relevant as 
conduct under this sfadion, though it may he ndevnnt. 

as a dying declaration und(‘r suction thiity-two, clause (ono), or as corroborative evidence 
under section ono hundred and fifty -seven. 

*J'ho prisoner was charged with theft (S 379, Penal Code) and diphonestly receiving stolon 
property (S. 411). The prosecutor who w.as robbed while? trav«.'lling by railw.ay re'ported his loss 
to the Railway Police Inspector at the first station at which tho train stopjjcd after being awaro 
of the thoft, tho prisoner not being present. Evidence as to the n'port made was admitted under 
Jllust: (k) of S. 8 of the Evidence Act . — Qtaten v. Macdonald^ 10 13. L. 11., 2, App. 


IX. Facts necessary to explain or introduce .a fact in i.ssiu? or relov.ant fact, 

^ . - . or wliich support or rel)ut an inference sugofc'sted bv a Fact 

Facts noeossary to explain . • ‘ i i. r j i • i . i , r* i . i , 


or any thing or person whose identity la relevant, or fix 
the time or pl.aco .at which any fact in i.ssue or relevant fact hajipenod, or which 
show the relation of parties hy whom any such fact was transacted, are relevant iu 
so far as they are necessary for that purpose. 


Illusfrtftionsp 


{a.) Tho question i.s, whether a given doeumout is tho will of A. Tlio state of A’s property 
and of his family at tho d.ale of the alh*g(?d will m.ay ho reh^vaTil, 

(h.) A sues B for a libel imputing di.igraccful conduct to A ; 13 afliiius that tho matter 
alleged to be libellous i.s true. 

Tho position and relations of the parties at the time when tho libel was published may bo 
relev.ant facts as introductory to tlio facts in is.suo. 

The parlicul.ars of a dispute between A and B about a matter unconneidt'd with th(? allegc'd 
libel are irrelevant, though tho fact that there was a dispute may be relevant if it afructed Uio 
relations between A and B, 

(c.) A is accused of a crime. 

The fact that, soon after tho commission of tho crime, A absconded from his houso, is relevant, 
under section eight, as conduct subsequent to and afibeted by facts in issue. 

Tlu? fact that, at tho time when ho left home, he had sudden and urgent business .at the placo 
to which ho went, is relevant, as tending to explain tho fact that he left home suddenly. 

The details of the business on which ho loft are not relevant, except in so far as they aro 
necessary to show that the business was sudden and urgent. 

(d.) A sues B for inducing C to break a contract of service made by him with A. C, on 
h-aving A’s service, says to A — ‘ I am leaving you heeauso B h.as made me a better offer.’ This 
ptatenjont is a relevant fact as explanatory of O's conduct, which is relevant as a fact iu issue. 
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(<?.) A, accused of theft, is seen to give the stolon property to B, who is seen to give it to 
A’s wife. B says, as he delivers it—* A says you are to hide this.* B*s statement is relevant aa 
eiplanatory of a fact which is part of the transactioa. 

* A is tried for a riot and is proved to have marched at the head of a mob. ITie cries of 
the mob aro relevant as explanatory of 'the transaction. 


X. Wliere there is reasonable ground to believe that two or more persons have 

, , conspired together to commit an off(3 doe or an actionable 

Things said or done by ^ ® • • . , . ... 


conspirator in reference to 
common design, 


wrong, any thing said, done or written by any one of 
such [>ersons in reference to their common intention, after 
the time when such intention was first entertained by any 
one of them, is a relevant fact as against each of the persons believed to be so con- 
spiring, as well for the purpose of proving the existence of tbi conspiracy as for the 
purpose of showing that any such person was a party to it. 


Illustrations. 


Rcasonablo ground exists for believing that A hits joined in a conspiracy to wage war 
against the Qticon. 

Tlie lucts that B procured arms in hhiropo for tho purpose of iho conspiracy, 0 collootcd 
money in Calcutta for a like ol)j(‘ct, D persuaded peisons to join the conN])iracy in Bombay, 
E published wiitings advoc-atiiig the obj(;ct in view at Agra, and F transmittt!d from Delhi to Gi 
at Cnbul the money which C had collechid at Calcutta, and tho contents of a letter written by II 
giving an account of tho conspirvicy, aro each relevant, both to prove the existence of the con- 
spiracy, and to prove A's (iomplicity in it, although he may have been ignorant of all of them, 
and although tho persons by wliom they woio done w(^re strangers to him, and although they 
may havo taken place befuro ho joined iho conspiracy or after ho left it. 


XI, Facts not otherwise relevant are relevant— 


When facts not otherwise 
relevant becorno relevant. 

(1.) jr they are inconsistent with any fact in issue or relevant fact. 

(2} If by fehems(;lves or in connection with other facts they make the exist- 
ence or non-existence of any fact in issue or relevant fact highly probable or 
improbable. 

Illustrations. 


(rt.) Tho question is whether A committed a crime at Calcutta on a certain day. 

The fact that, on that day, A was at Lahore is relevant. 

Tho fact that, iic^ar iho time when the crime was committorl, A was at a distance from 
the place where it was conimitled, whicti would render it highly improb.ible, though not 
impossible, that he commitiial it, is relevant. 

(^.) Tho (picsiion is, whether A committed a crime. 

The ciroumsLanccs are such that tho crime must havo been oommittod. cither by A, B, 0, 
or D. Every fact which shows that the ciinio could havo been committed by no one ©Iso, and 
that it was not c.onirnittcd by cither B, < or 1), is relevant. 

In a trial for forgery, evidence was admitted to show that tlio accused was in possession of 
a number of other documents, appju’oiitly cither forged or held in readiness for purposes of 
forgery. On appeal, tlie High Court held th.i,t this evidence had been improperly admitted 
and was irrelevant. The Court, made the following remarks; — ^‘9. llofiha 

Evidence Act is no doubt expressed in tonus so extensive that any fact which can, by any chanco 
of rulioeinjition, bo brought into coiiiujction with another, so as to havo a bearing upon a point in 
issue, may possibly be held to be relevant within its moaniug. But the connexions of human 
affairs are so inlinitely various and so far reaching, that thus to take the section on its widest 
admissible sense would bo to complicate every trial with a mass of collateral inquiries limited 
only by the patience and the means of tho parties. One of tho objects of a Law of Evidence is 
to restrict the investigations made by Courts within tho bounds prescribed by general conveni- 
ence, and this object would be completely frustrated by the admission, on all oci*asions, of every 
circumstance on either side having some remote and conjectural piobaiivo force, the precise 
amount of which might itself be ascertained only by a long trial and a determination of fresh 
collateral issues, growing up in endless succosaioii. as the enquiry proceeded. That such an 
extreme meaning was not in the mind of tho Legislatuie scorns to be shown by several instances 
in the Act itself.^* — rorbhudas, 1 1 Bomb., 90. 
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In suits for damsffes which damages are claimed, any 

facts tending to enable fact which will enable the Court to determine % 

Court to determine amount amount of damages which ought to be awarded i, is 

are relevant. relevant. 

Facts relevant when XI II. Where the question is as to the existence 

right or custom is in of any right or custom, the following facts are rele- 

qiiestion. vant : — 

(a.) Any transaction by which the right or custom in question was created, 
claimed, modified, recognized, asserted or denied, or which was inconsistent with 
its existence. 

(A) Particular instances in which the right or custom was claimed, recognized, 
or exercised, or in which its exercise was disputed, asserted or departed from. 


Illustration, 

The question is, whether A has a right to a fishery. A deed conferring the fishery on A *8 
ancestors, a mortgage of tho fishery by A’s father, a 8ub.s(iquent grant of the fishery by A’s 
father, irrueoneilablo with the mortgage, paiticiilar inataiKiOS in which A s father exercised tho 
right, or in which tho exercise of the right was stopped by A’s neighbours, are relevant facts. 

XIV. Pacts showing the existence of any state of mind — such as intention, 
knowledge, good faith, negligence, rashness, ill-will or 
Facts showing Gxij?tonce good-will towards any particular person, — or showing tho 
^ existence of any state of body or bodily feeling, are rele- 
^ vant, wlien the existence of any such state of mind or 

body or bodily feeling is in issue or relevant. 

Bx'planation.^^^iy^ rejQvaiit as showing the existence of a relevant state of 
mind, must show tlM exists, not generally, but in reference to the particular 
matter in question. > > , 


counterfeit coin 


' Illustrations, 

7 {a.) A is accused of receiving stolen goods knowing them to be stolen. It is proved that 

ho was in possession of a particular stolon article. 

The fact that, at the same time, he was in possession of many other stolen articles is rele- 
vant, as tending to show that he knew each and all of the articles of which he was in possession 
to be stolen. ^ 

(6.) A is accused of fraudulently delivering to another person counterfeit coin 

.which at tho time when he delivered it, he knew to be counterfeit. ^ 

^ Tho fact that, at tho time of its delivery, A was possessed of a number of other pieces of 
counterfeit coin, is relevant. 

(c.) A sues 13 for damage done by a dog of B’s which B knew to be ferocious. 

Tho facts that the dog had previously bikteu X, Y, and ^ and that they hadmade complaint 
-4o B, are relevant . f ^ ^ 

iWIIAofl/XTl ia wlioflio.' A +V»A OnAATlfA-n f\f rt li-Ul «.-f 1 __ J. it. n' 

t the name of , 

_the payee was fictitious. 

^ The fact that A had accepted other hills drawn in the same manner before they could have 
loeen transmitted to him by the payee if the payee had been a real person, is relevant as showing 
that A knew that tho payee was a fictitious person. ^ ® 

(c.) A is accused of defaming B by publishing an imputation intended to harm the reputa- 
tion of B. 

Tho fact of previous publications by A respecting B, showing ill-will on tho part of A 
towards B, is relevant, as proving A’s intention to harm B’s reputation by the particular publi- 
V ation in question. 

The facts that there was no previous quarrel between A and B, and that A repeated the 
matter complained of as he heard it, are relevant, as showing that A did not intend to harm tho 
reputation of B. 

(/.) A is sued by B for fraudulently representing to B that 0 was solvent, whereby B, being 
induced to trust C, who was insolvent, suffered loss. 
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The fact that, at the time when A represented 0 to bo solvent, C was supposed to be solvent 
by his neighbours and by persons dealing with him, is relevant, as showing that A made tho 
representation in good faith. 

« (y.) A is sued by B for the price of work done by B, upon a house of which A is owner, by 

the order of C, a contractor. 

A*s defence is that B’s contract was with C. 

The fact that A paid C for tho work in question is relevant, as proving that A did, in good 
faith, make over to C tho management of tho work in question, so that C was in a position to 
contract with B on C’s own account, and not as agent for A. 

(A.) A is accused of the dishonest misappropriation of property which ho had found, and 
the question is .whether, when he appropriated it, ho believed in good faith that tho real owner 
could not be found. 

The fact that public notice of the loss of the property had been given in tho place where A 
was is relevant, as showing that A did not in good faith beliove that the real owner of the pro- 
perty could not he found. 

Tho fact that A know, or had reason to believe, that the notice was given fraudulently by 0, 
who had heard of the loss of tlic property and wished to set up a false claim to it, is relevant, as 
showing that tho fact that A knew of the notice did not disprove A's good faith. 

{i.) A is charged with shooting at B with intent to kill him. In order to show A’s intent, 
the fact of A’s having previously shot at B may bo proved. 

(j.) A is charged with sending threatening letters to B. Threatening letters previously 
sent by A to B may be proved, as showing tho intention of the letters. 

(k.) The question is, whether A has been guilty of cruelty towards B, liis wife. 

Expressions of their feeling towards each other shortly before or after tho alleged cruelty 
are relevant facts. 

(i.) The question is, whether A’s death was cau.scd by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(;w.) Tho question is, what was tho state of A’s health at the time when an assurance on 
his life was effected. 

Statements made by A as to the stale of his health at or near the time in question are 
relevant facts. 

(;^.) A sues B for negligence in providing him with a carriage for hire not reasonably fit 
for use, whereby A was injured. 

The fact that B’s attention was drawn on other occjisions to the defect of that particular 
carriage is relevant. 

Tho fact that B was habitually negligent about tho carriages which he lot to hire is 
irrelevant. 

(o.) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A, on other occasions, shot at B is relevant, as showing his intention to 
shoot B. 

Tho fact that A was in the habit of shooting at people with intent to murder them is 
irrelevant. 

( A is tried for a crime. 

The fact that he said something indicating an intention to commit that particular crime is 
relevant. 

That fact that he said something indicating a general disposition to commit crimes of that 
class i.s irrelevant. 

Evidence that the accused person was on a date subsequent to those specified in tho diarge 
guilty of having done similar acta is not admissible. — Empress v. M. J. A^yapoory Moodilliar, 
8 Cal. L K., 197 ; («. C.) I. L. K., 6 Cal., 655. 


XV. 'When there 

Facts bearing on ques- 
tion whether act was ac- 
cidental or intentional. 


is a question whether an act was accidental or intentional, 
the fact that such act formed part of a series of similar 
occurrence.^, in each of whicli the person doing the act was 
concerned, is relevant. 


Illustrations. 

(a,) A is accused of burning down his house in order to obtain money for which it is 
insured. 

The facts that A lived in several houses successively, each of which ho insured, in each of 
which a fire occurred, and after each of which fires A received payment from a different insuranco 
office are relevant, as tending to show that the fires were not accidental. 
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o (ft.) A ia employed to receive money from the debtors of B. It is A’s duty to iilako' 
entries in a book showing tho amounts roceivod by him. Ho makes an entry showing that on a 
particular occasion he received less than lie really did receive. 

Tho question is, whether this false entry was accidental or intentional. • 

Tho facts that other entries made by A in tho same book are false, and that tho false entry 
is in each ease in favour of At are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupeo. 

Tho question is, whether the delivery of the rupe<i was accidental. 

The facts that, soon before or soon after the deliv(;ry to B, A delivered counterfeit rupees to 
0, D, and E aro relevant, as showing that tho delivery to 13 was not accidental. 

XVI. When there is a que.stion whether a particular act was done, the 
Existeiico of course of existence of any course of business, according to which it 
business when relevant. naturally would have been done, is a relevant fact. 

Illmtraliom. 

(a.) The question is, whether a particular hdter was despatched. 

Tho facts that it was the ordinary course of business for all letters put in a certain place 
to be carried to tlui post, and that Uiat particular letter was ])iit in that pla(;e, jii*> rolcvaiit. 

(b.) The qiuistion is, \vlieth(jr a particular letter reached A. The facts that it was posted 
in duo course, and was not returned through tho Dead Letter Oflice, aro relevant. 


Admissiows. 

XVIT. An admission i.s a statement, oral or documentary, winch sugge.sts any 
Admission defined. infcroi.ce ns to any fact in issue or relevant fact, and 

winch i.s made by any or tho persons, and under the cir- 
cumstances, hereinafter mentioned. 

XVIII. Statements made by a party to the proceeding, or by an agent to any 
such part}^ whom tlie Court regards, n?ider the circiim-' 
Admission— by party to stances of the case, as exiire.ssly or impliedly authorized 
proceeding or h.s agent; admissions. ’ 

Statements made by parties to suits, suing or sued in a representative character, 

.... , are not admissions, unless they were made while the party 

by suitor in representa- .... . , •'. r j 

*tivo character; 


making them held that character. 


Statements made by — 

(1) Persons who have any proprietary or pecuniary interest in the subject- 
matter of the })roeeeding, and who make the statement 
their character of persons so intorebted, or 


(2) Persons from whom tho parties to the suit have derived their interest in 
the suhjcct-mattcr of the suit, 

whom in- j^d^^issions, if they arc made during the contimu 

ance of tho interesst of the persons making the statements. 

Accounts kopt on behalf of an accused pcr.soii arc relevant as admissions though they may 
not havo been rt'gularly kopt in the course of business. — Harmanta Madhaji Khadkeo, Bomb. 
II. Ct., Feb. 20, 1077. 

XIX. Statements made by persons whose position or liability it is necessary 
Admission by persons whoso to jn’ove as against any party to the suit, are admissions, 
position must bo proved as if such statements would be relevant as against such 
against party to suit. persons in relation to such position or liability in a suit 

brought by or against them, and if they aro made whilst the person making tliem 
occupies such position or is subject to such liability. 
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Illustration, 

^ A undertakes to collect rents for B. 

* B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C. that he owed B rent is an admission, and is a relevant fact as against A, 
if A denies that C did owe rent to B. 

XX. Statements made by persons to whom a party to the suit has expressly 
Admissions bv persons ex- referred for information in reference to a matter in dispute 

prcHsly referred to by party are admissions, 
to suit. 

Illustration, 

The question is, whether a horse sold by A to B is sound. 

A says to B, ‘ Go and ask C, C knows all about it.' (J’s statement is an admission. 

XXI. Admissions are relevant and may be proved as ai^ainst the person wlio 
Proof of admirtsions against makes them, or his r(‘present:iti vo in interest ; but they 

persons making them, and cannot be proved by or on behalf of -the j)erson who makes 
by or on their behalf. them or by bis representative in interest, except in the 

following cases : — 

(1.) An admission may be proved by or on behalf of the person making it, 
when it is of such a nature that, if the person making it were dead, it would bo 
relevant as between third persons under section thirty-two. 

(2.) An admission may be proved by or on behalf of the person making it, 
when it consists of a statement of the existence of any state of mind or body, rele- 
vant or in issue, made at or about the time wlu'n such state of mind or body 
existed, and is accompanied by conduct rendering its falsehood improbable. 

(3.) An admission niay be proved b}^ or on behalf of the j^erson making it, if 
it is relevant otlierwise than as an admission. 

Illmi rations. 

(a.) The question between A and B is, whether a certain deed is or is not forged. A 
aflirms that it is genuine, B that it is forged. 

A may ])rovc a statement by B that the deed is genuine, and 13 may prove a statc'ment by A 
that th(j deed is forged ; but A cannot prove a stateiiuait by himself that the deed is genuine, 
nor can 13 prov'c a stutt'merft by himsidf that the do('d is forged. 

(^.) A, the Captain of a ship, is tried for easting her away. 

Evidence is given to show that th(i ship was taken ont of lu'r proper course. 

A prodiieos a hook kept hy liim in ih<j ordinary course of his }»ii,sin<‘ss, sliowing observations 
alleged to hav»j been taken by him from day to day, and iiidiealiiig that the shi]! was not taken out 
ol‘ her pro])er eourse. A may prove those statoments beeansc tlu'y would bo Jidmissiblo between 
third parti(‘S, if ho W('rc dead, under .s-*e,tioii thirty-two, elanse (two). 

(e ) A is accused of a crime committed by him at Cab iitta. 

Ho produces a loiter written by himself and dated at Lahore on that day, and bearing the . 
Lahore post mark of that day. 

The atatiunont in the date of the letter is admissible, because, if A were dead, it would bo 
admissible under section Ihiiiy-iwo, clause (two). 

(d.) A IS accused of n'ceiving stolen goods knowing them to be stolen. 

Ho oflers to prove that he refused to sell them hel('w their valiu.'. 

A may prove these stat'-rnents, though they aro admissions, because they are explanatory of 
conduct influenced by facts in issue. 

(f.) A is accused of fraudulently having in his possession counterfeit coin which he knew to 
bo counterfeit. 

He offers to prove that ho asked a skilful person to examine the coin, as ho doubted whether 
it was counterfeit or not, and that that person did examine it and told him it was genuine. 

A may prove tlieso facts for tho reasons stated in the last preceding illustration. 

The purchaser at an execution sale is a repro-sentativo in interest of tho judgment-debtor 
within the terms of s. 21, and any statement made by tho latter is ovidcucc against him.— iV>’ 
Markby and Birch, JJ., Unnopoorna Dosscc, 21 W, IL, 148. 



618 


THE evidence act. 


XXII. Oral admissions as to the contents of a document are not relevant, 
When orjil admiysions as unless and until the party proposing to prove them shows 
tocontents of documents aro that he is entitled to give secondary evidence of the coii- 
‘ relevant. tents of such document under the rules hereinafter con- 

tained, or unless the geimineocss of a document produced is in question. 

XXI II. In civil cases no admission is relevant, if it is made either upon an 
express condition that evidence of it is not to bo given, 
AdmisHions in civil cases, m^dcr circumstances from which the Court can infer 
w oil 10 ovau . parties agreed together that evidence of it should 

not he given. 

Explanation . — Nothing in this section shall be taken to exempt any barrister, 
pleader, attorney or vakil from giving evidence of any matter of which he may ho 
compelled to give evidence under section oi.e liundrcd and twenty-six. 

XXIV. A confession made by an accused person is irrelevant in a criminal 
Confession caused by in- proceeding, if the making of the confession appears to the 
duceiiumt threat or iiroiuise, Court to have been caused by any inducement, threat or 
when irrelevant in criminal promise, having reference to the charge against the accused 
proeceding. person, proceeding from a person in authority and sullieienb, 

in the opinion of the Court, to give the accused person grounds, which would appear 
to him reasonable, for supposing that by making it he he would gain any advantage 
or avoid any evil of a temporal nature in reference to the proceedings against him. 

S. 163 of tho Code of Orimimil Procedure dcclaros that no Police oflieiT or person in autlio- 
rity shall ofler or inaktj or cause to bo oft'erod or made any such inducenuait, threat or promise 
as is mcntioiKjd by tho Indian Evidence Act, 1872, S. 24. But no Police otlleer or other peisori 
shall prevent, by caution or otherwise any person from making in the course of any investi- 
gation any statement which he may be disposed to make of his own freo will. id. 

Tho only inducement to confess which can legally he otl'ercd is the tender of a pardon by 
certain judicial olliecra on certain ooiiditioiis to a person suppost'd to bo concerned in an ofteneo 
triable exclusively by the Court of Session or High Court. Ss. 337, 338 Code of Criminal Pro- 
cedure. 

In the case of Dhurmo Dutt Ojha (8 W. R., 18), it appeared that tho prisoners confessed 
on being tola hy tho Police ollicer that ho would get them released if they told the truth. The 
Calcutta High Court severely condemned such conduct as highly improper and illegal, holding 
that no jiart of the Police oHieer’s evidence as to tho discovery of facts in consequence of the con- 
fessions was legally admissible, 8oo also Bcchoo Maiijee, D W. K., 16. 

The following judgment of the Calcutta High Court expresses tKc law regarding tho admis- 
sibility of statements made to tho Police — (Case of Nobodoep Chunder Ghosaiuco and another, 

1 B. li. R., 16, Oiiginal Side, Criminal.) 

“ Peacock, C. J. — Upon the questions argued before us I entertain no doubt. 

“ The first relates to the answer given to tho Police constable when he arrested tho prisoner. 
The answer did not amount to a confession of gnilt, but Avas a statement of facts, which, if true, 
showed that tho pii.soner was innocent, is not a coiilession obtained under an inducement of 
hope or fear. Tin; only objection to tlio statmiicnt being admissible in evidence is, that it was 
made in answer to a question put by the Police olliccr. 

“ Tho cases iqion this suhji'ct in England aro conflicting, but the later cases seem to show 
that statements made by a prisoner in answer to a question put by a Police ollicer aro admissible 
in evidence. In the case of K. v. Beriinan, 6 Cox, 0 . C., 388, Erie, C. J. refused to admit as 
cvidimce an answer given by a })ri8oner to a qiK'stiou put to him by a Magistrate ; and a similar 
ruling by Wilde, (J. J. is to be found in the case of Jt. v. Peti'tt, 4 Cox, C. C., 164. But in a 
later case, the (luecn v. Che'vcrton, 2 E. & E., 833, Erie, C. J. admitted as evidence against the 
prisoner a statement which she had made in answer to questions put to her by a Poli(;e ollicer. 

In that case it appeared that Baxter, tho Police ollicer, had said to the prisoner, ‘ you had bettor 
tell all about it, it will save trouble;’ and then put certain questions to tho prisoner, which she 
answered. It was held that the answers given to Baxter were inadmissible, because they had 
been made under the influence of something in the nature of a threat or inducement. After- 
wards. another Policeman put (piestions to the prisoner, which she answered, and it was objected 
that those }inHW(;rs were iiiadmissiblo, as they had been made under tho inducement held out by 
the farmer Police ollicer. Erie, C . J after consulting Wightinan, J admitted tho statements made 
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to tho second Police officer, holding ns I suppose, that the answers wore not^ivon in consequenco 
of the inducement held out by the first officer. ITiat is a distinct authority' that statements 
mide by a prisoner in answer to questions put by a Police-officer are admissible, and it may be 
remarked that in that case tho answers were held to bo admissible, though the prisoner had not 
been cautioned. 

** In the case of R v. Mick, 3 F. F., 342, it was hold by Miller, J., that the confession made 
by a prisoner in answer to a question put to him by a Polico officer was admissible. * A similar 
decision will be found in 1 Moody, C. C , 27, in which it was held that a confession obtained 
without threat or promise from a boy, fourteen years old, by questions put to him by n Police 
offic(jr, in whoso custody the boy was on a charge of felony, and when tho boy had had no food 
for nearly a whole day, was properly received as evidence against him. That was hold by six 
Judges to three upon a point reserved. The majority hold that tho confession was rightly re« 
ceived, as no throat or promise had been made. 

“ Miller, J., in the case of R v INIick, to which I have referred, remarked that many Judges 
would not receive tho evidence, and that ho highly disapproved of tho course tho Police officer 
had taken in asking questions. 

“ Having these conllicting decisions before us, I should bo disposed to act upon the decisions 
given in tho case reserved, even if it were not borne out by ovory princiide of common senso. 
If an inducement is held out to a prisoner to in.ako a confession, by tolling him he will bo bettor 
off if he makos a confession, ho may be indu(!ed, if ho knows that circumstances aro strong to lead 
to a presumption of guilt, to make a confession, though ho is innocent. 

“ There may be reasonabh; ground against tho admission of such a confession, though perhaps 
it W'ould bo better to admit it, and to leave those who h.avc to determine as to the guilt or inno- 
cence of tho prisoner to judge of the wcught which ought to ho attachcid to it. 

“ The object of the Criminal Law is to punish the guilty, for tho purpose of deterring thorn 
and others from committing offences. Tho object of the law of Proeodnro, including tho law of 
Evidence, is, or ought to be, that tho innocent shall bo protected and tho guilty punished. I 
cannot, therefore, at all agieo with tho remarks of Miller, .1., and in the expression of his dis- 
approval of tho conduct of tho Police olliccr on asking questions, provided ho does not hold out 
hopo or fear as an inducement to confciss.” 

A Panchayat assembled to consider whother A had murdered 13, and had not consequently 
disqualified himself from further social intci’courso with the brotherhood. Ifelrf, that statements 
made before the Panchayat w('re not irrch'vant under S. 24 as it was not in authority, nor was 
there any threat, inducement or promise made having reforcnce to any charge against the 
accused. — Mohiin Lall, I. L. R., 4 All., 60. 

Tho same matter was also discussed by the Bombay High Court in tho case of Reg. v. Nav- 
roji Dadabhai, 9 Bomb., 358 whore the question of how far a person was “in authority’* over 
tho confessing person, came also under con.sidoration. Sargent, C. J., said : The tost would seem 
to be, had the person authority to interfere in the matter ; and any concern or interest in it 
would appear to be sufficient to give him that authority, as in the Queen v. Warningham (2 Den., 
C. C., 447 w) where Baron Parke hold that tho wife of one of the prosecutors and concerned in 
the management of their business was a person in authority, and tho rule is so laid down in Arch- 
bold’s Criminal Practice. 

Tho evidence given by a witness in tho presence of the accused and before the committing 
Magistrate who, it was proved, could not be found owing to his ship having sailed, was tendered 
as evidence in the Sessions trial in the Calcutta High Court ; but tlie material part relating to 
an admission by tho prisoner was not received because the admission was stated to have been 
made immediately after the prisoner and others had been threatened with a loaded rifle by the 
witness to whom the statement was made. It was held to bo immaterial that the throat was not 
for the purpose of extorting the confession, but in order to suppress a mutiny. — Queen v. Hicks, 10 
13. L. R , 1, 

Tho Sessions Judge and Assessors having found that the Polico had been guilty of miscon- 
duct in producing cvidonco to tho identification of propeity which was false, the High 
Court on appeal refused to affirm conviction which rested on uncorroborated confessions, which 
were retracted before the case left tho Magistrate’s Court. — Soliruddiii, 2 Cal. L. R , 132. 

Confession to Police officer XXV. No confe.ssion made to a Police officer shall be 
not to be proved. proved as against a person accused ot‘ any offence. 

No statement, other than a dying declaration, made by any person to a Police officer in the 
course of an investigation shall, if reduced to wiiting, be signed by the person making it^ or be 
used as evidence against the accused person. S. 162, Code of Criminal Procedure 

82 
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But S. 25 does not prevent an accused person from proving a confession made to a Police 
officer by another person tried jointly with him ; though such confession cannot bo received as 
evidencG against the person who made it, it may be used iu evidence on behalf of another person. 
— I*itambar Jana, I. L. R., I Bomb., 61. 

Where the accused went to consult ns a friend a person who happened to be a Police officer 
nnconnoctod with the case and attached to another Police station who had como to give ovidenoo 
in another case under trial, it was held that the statement made to him was inadmissible in evi- 
dence, bc( 5 au 3 e it had been made to a Police officer. Ss. 25 and 26 are distinct. S. 25 excludes 
confessions made to a Police officer under any circumstances, and S. 26 excludes a confession made 
to any person while the person making it is in any yiosition to bo influenced by a Police officer 
unless the free and voluntary nature of the confession is secured by its being made in the imme- 
diate presence of a Magistrate, in which case a confessing person has an opportunity of making a 
statement uncontrolled by any fear of the Police. In re Hiran Mya, 1 Cal., L R., 21 

Although the Deputy Commissioner of Police in Calcutta may be invested with powers of 
a Magistrate, ho is still a Police officer and as such is not competent to record a confession. 
— llurrobolc Chundor Ghoso, 25 W. R., 36. 

When a Police officer is about to depose to a confessional statoment of a prisoner, a question 
should be interposed, “ Was a Magistrate present at that time If not, that confessional state- 
ment is excluded by an express provision of law. — Mad. H. Ct , Sept. 13, 1864 ; Weir, 366. 

In two cases helbro the Calcutta High Court on its original ciiininal jurisdiction, a distinc- 
tion has been drawn between a confession of guilt and an admission made to a Police officer 
when not under arrest. In the Queen v. Macdonald, 10 B. B. R , 2 App.^ Ihear, J., held that 
the statement made by the prisoner to the Police officer who arrested him to the effect that a 
watch and Rs. U'OO said to havo been stolen had boon given to him by his sister, and that ho 
had bought the chain, were admissible as evidence. J., drew a distinction between admis- 

sions and confessions of guilt. Similarly iu the case of Eriijuoss v, Debuo Peishad, I. L. R., 6 Cal., 
530, Frinsep, admitted a statement made to the Police while tho accused was under arrest. 

Tho Bombay Ifigh Court has however refused to admit statements made under similar 
circumstances, fn tlic case of Pandarinath, 1. L. R., 6 Bomb , 34, tho prisoner, while under 
arrest and in tho custody of the Police, on being shown a ch<5quo, said that one Kisain had given 
it to him. it was held that that statement was not admissible in evideiice, although it was pro- 
bably not intciidod as a confossiou of guilt, but was lather nmdo by tho prisoner in self-exculpa- 
tion. It was nevertheless an admission of a eliminating oireumstanco on wliich tho prosociition 
mainly relied, and formed indeed tho inincipal pait of the cvid(*nco against him. ISuch an 
admission comes properly within tho rule of oxclusioii which tho Legislature has laid down with 
regard to confessions made by a person in custody of tho Police. 


Confession by accused XXVI. No confession made by any person whilst h© 

while in custody of Police is in the custody of a Police officer, unless it bo made in 
not to bo proved against tlie immediate presence of a Magistrate, shall be proved 
as against such person. 

As confessions arc so often obtained by undue influence, in order to givo weight to those re- 
corded under S 26 of tho Evklcnco Act, Ihero should always bo made a judicial record of the 
special ciicuinstanccs uuder which such confes.sions were received by tho Magistrate, showing in 
whoso custody the prisoners were and how far they were quite free agents. — Kodai Kahar, 6 W. 

R., 6. 


The mere standing-by of a Magistrate when confessions are being made to and recorded by 
tho Police for their own use will not make tho.se confessions evidence, for the law refers to cases 
where tho Magistrate is himself conducting the investigation, and then, although the prisoner 
may bo in the custody of the Police at the time, such prisoner, making a confession, is liable to 
have that confession used against him. — Domun Kahar, 12 W. 11., 82. 

S. 164 empowers any Magistrate not being a Police oflicer to record any confession made to 
him in the course of a Police investigation or at any time afterwards before tho commencement 
of the inquiry or trial. ^ Though the Deputy Commissioner of Police, Calcutta, may be invested 
with powers of a Magistrate, still he is a Police officer and consequently not competent to record 
a confession. — Hurribole Chunder Ghose, 25 W. R., 36. 


XXVII. Provided that, when any fact is deposed to as discovered in conse- 
How much of information quence of information received from a person accused of 
received from accused may any offence, in the custody of a Police officer, so much of 
be proved. information, whether it amounts to a confession or 

not, as relates distinctly to the fact thereby discovered, may be proved. 
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The accnsod stated to the Sub- Inspector of Police that he had seized Khatu Boebee (the 
deceased) by the neck and pushed her forcibly down, so that she fell against a plantain tree and 
Ivoke her neck ; that he also struck her with his hand ; that the woman then and there died, 
and?> that he then, after endeavouring to remove the body, took from it a necklace and a pair of 
bracelets which ho concealed in the neighbouring jungle. In consequence of this information 
the accused was taken to the jungle pointed out by him, and he then produced, from a concealed 
place, the necklace and bracelets before spoken of, saying that they are the ornaments he had 
removed from the body of Khatu Beeboe. That part of the accused's information which described 
his assault on Khatu Beebee, and her consequent death, related distinctly to the fact of the 
discovery of the ornaments, which discovery was made in consequence of that information ; and 
the prisoner’s admission as to the way he became possessed of those ornamtmts is a fact which 
the law of Evidence allows to be proved against him. — /Vr Glover, J., Kemp, J., concm ring ; 
Pagaroe Shaha, 19 W. R., 51. 

In the case of Dhurmo Dutt Ojha (8 W. R., 13), it appeared that tne pri.sonors confessed on 
being told by the Police oflicor that ho would got them n leased if they told tho truth The 
Calliitta High Court severely condemned such conduct as highly improper and illegal, holding 
tliat no part of the Police ofliccr’s evidence hjj to tho discovery of f.icts in con30(|ucnce of the 
confessions was legally admissible. See also Hcehoo Manjec, 9 W. R., 10. 

The Sessions Judge refused to accept a confession as evidence under S. 30 against other per- 
sons tried at the same time for tho same offence, bc'caiise it had been obtained under undiKJ inflncnco, 
but he accepted it as against tho conbissing prisoner, because it was corroborated by ex.tornal facts 
with which it was connected. The High Court, however, held that if it was admissible at all, it 
was admissible for the Court to take into consideration against the co-accused, as well as 
affording tho Hlrong(‘8t evidence against himself. If ciicumstancos made it wholly or partly 
admissiblo, it ought not to have been sot aside at all, but weighed for all purposes with care and 
discretion. — Rama Birapa, I. L. R., 3 Bomb , 12. 

It is not all stalisrnonts connected with the production or finding of property which are ad- 
missible ; those only which lead immediately to the discovery of property, and so far as they lead 
to such discovery are properly adinissiblo, VVhntov(*r bo tho nature of the fact disoovjTod, that 
f.ict must in all cases b(‘ itstdf relevant to the cas(5, and the connection botwoon it and tho state- 
ment made must have been such that that statement constituted tho information through 
which the discovery was made, in order to render the statement admissible. Other statements 
connected with the oikj thus made evidence, and so immediately, but not necessarily or directly 
connected with the fact discovered, arc not to bo admitted, ns this would be rather an evasion 
than a fulfilment of tho law, which is designed to guard prisomns aceusijd of ofFtnices against un- 
fair practices on the part of the; Police. For instanco, a man sa^'s, ‘ you will find a stick at such 
and such a placii ; I killed Hama with it.’ A policeman, in siKih a case, may bo allowed to say 
he went to the place iiidicatc'd, and found the stick, luit any stalcmont as to tin; confession of 
murder would be inadmissible If, instead of ‘you will find,’ Ihe prisoner has said, ‘1 placed a 
knife or a sword in siii h a spot,’ wh(*n it was found that too involved an admission of a particular 
act on tlu! ])risonei’H i)art. and is admi.^siblo, because it is the information which has directly led to 
the discovery, and is thus dinjclly and indopcmlently of any other statement connected ’with 
it But if, bcsid(is this, the prisoner has said what induced him to put tho knife or sword where 
it has been found, that part of his statement, as it has not furthered, much less has caused, the 
discover}', is not admissible The words of S. 27 of tho Evidonco Act ‘wht.ther it amounts to a 
confession or not’ arc to ho read as qualifying the wind ‘ information’ in Uk; immediately prece- 
ding context, not tho words ‘ so much and the effect is, that though ordinarily a confession of 
an accused while in custody would he wholly excluded, yot if. in tho course of such a confes.sion, 
information loading to the discovery of a relevant fact has been given, so much of tho information 
as leads distintdly to this result may be dc})Osed to, thoiigli as a whole tho sttilement would con- 
stituto a confession which tho prtK-eding sections are intended to exclude. 

In this case, as in many others, tli(‘ jn’odnetion of nrtiflos supposed to have bcfin mado us© 
of in committing the murder by tho prisoners, is adduced as strong evidence against them. The 
conduct of any prisoner in relation to a rclev.-int fact is good evidence according to S. 8 of tho 
Indian Evidence Act; but according to E.vidanation 1, “ the word ‘ conduct’ in this section does 
not include statements, unless those statements accompany and explain acts other than those 
statements.” It is on such a statement that the significance of the act, which it accompanies, in 
many cases depends ; as for instance when a Police officer says to a prisoner, ‘1 must search your 
house for the stolen property,’ to which tlic prisoner replies, ‘ I will give you at once all the 
valuables that I have in the hoiLseJ and thus gives him certain articles not stolen property, after 
which stolen jewels are found concealed under his hearth. But if, under cover of an explanation 
said to have been given by a prisoner of an act in itseif ambiguous, or not so obviously connected 
with tho fact in issue iw to be relevant, it is sought to introduce i\ confession of a prisoner to tho 
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Police, or made while in Police custody, the Evidence Act does not warrant its admission. Tho 
rules of exclusion and the cxcei)tion to them being deliiiitcly laid down, are not to be extended 
to cases not properly falling within it. The giving up by a cultivator of a bill-hook, or the point- 
ing out of a place where baji i appears to have been trampled, is howi‘ver in itself an unambiguous 
act. It is in general also insignificant. It needs no cxi)lanatioii, and a confession accompanying 
it does not explain it, but is a collat(;ral matter whose exelusion, whore it is excluded, is not 
prevented by its being connected with matters that arc not excluded. — Jora Hasji, 11 Bomb., 242. 

The fact discovered mu.st bo one which of its own force, independently of the confession 
would be admissible evidence. The discovery of a ropo was not such a fact. Its relevancy and 
probative force were both tho offspring of the conhission itself. There is some doubt as to the 
stones from the side of tho well which were found in tho well with the body. These as part of tho 
transaction would no doubt be admissible and would if discovered in consequence of the confes- 
sion probably render it admissible. Here, however, the facts of the case render it somewhat doubt- 
ful whether the discovery of the stones did not result from tho finding of tho body. It is perhaps 
safer to exclude tho confessions altogotlior. The section is very inartistically drawn, but it seems 
clear that the discovery of a fact which, savo for the confession, would bo altogether indifferent, 
cannot take a confession out of the excluding rule. — Mad. H. Ct., Choda Atcharna. Weir, 317. 

Confession made after ro- XXVIII. If such confession as is referred to in 

moval of impression caused section twenty -four is made after the impression caused 
by inducement, threat, or by any such inducement, threat, or promise, in the opinion 
promise, relevant. Court, has been fully removed, it is relevant. 

XXIX. If such a confession is othervvi.se relevant, it does uot become 
Confession otherwise re- irrelevant, merely because it was made under a promise of 

levant not to become irrolc- secrecy, or in consequence of a deception practised on the 
vant because of promise of accused person for the purj)ose of obtaining it, or when lie 
secrecy, &c. Yvas drunk, or because it was made in answer to questions 

•which he need not linve answered, whatever may liave been tho form of those 
questions, or because he was not warned that he was not bound to make such 
confession, and that evidence of it might ho given against him. 

Although it is expressly declared by S. 163 of tbi‘ Code that no rolico officer or person in 
authority shall offer or make, or c.auso to b(‘ ofi'en tl or made, Jiny such inducement, threat or 
promis(‘ as is inciitioncd in tlic Indian Evidence Act, 1S72, 8. 24, but it is further provided that no 
Police olliccr or other person shall prevent, ])> any caution or olluTwise, any person from making 
in tho course of any invcstigjition any statement which bo may be disposed to make of his own 
free will. 

8. .3'12 declaios that for Iho })urposo of enabling the accused to explain any circumstances 
appearing in the evidence against him the Court may, at any stage of any incjuiry or trial, with- 
out ])ruviously warning the accused, put such questions to liim as the Court consid(*rs necessary, 
and the Court shall, for the same purpose, question him generally on tho ease after the witncs.sc'S 
for the prosecution have bcMui cxaniiiiod, and beforo he i.s called on for his dcfenco, 1’ho manner 
in which such an examination is to he recorded is set forth in S. 364 of the Code. 

Where witnesses depose to the fact that beforo them tho prisoner admitted his guilt, they 
should be roquirt'd to repeat the words usoaI by the prisoner. Nothing short of tho actual words 
given in detail in the first person, so far as it is i)ossibln to obtain them, ought ever to bo relied 
upon as the foundation for any opinion proved by tho Com t, because it may turn out that tho 
words taken together with the questions and the circumstances under which the questions were 
put, do not in truth amount to a confession of guilt such as the witnesses choose to represent it.— 
Boorjaat, 10 B. L. R., 332. 

XXX. When more persons than one are being tried jointly for tho same 
Consideration of proved offence, and a confession made by one of such persons 

confession affecting person affecting himself and some other of such persons i.s proved, 
making it and others jointly the Court may take into consideration such confession as 
under trial for same offence, against such other person as well as against the person 
who makes such confession. 

Illustrations, 

(a) A and B are jointly tried for tho murder of C. It is proved that A said, — * B and 
murdered 0.* The Court may consider the effect of this confession as against B. 
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(6) 'a is on his trial for the murder of 0. There is evidence to show that C was mui-derod 
hy A and B, and that B said, — ‘ A and I murdered C.’ 

This statement may not be taken into consideration by Court against A, as B is not being 
jointly tried. 

There arc several considerations necossar^' boforo S. 30 can bo brought into use. 

I. I’he confession can bo. taken into consideration onlt/ at the trial in which the prisoner 
who made \t is being tried jointly for the same offenco with some other person. 

Thus, where one of several prisoners tried together confessed, and was thereupon convicted 
and sentenced, and the trial proceeded against the others, the evidence of the confessing prisoner 
was taken for the prosecution. It was held tliat the confession could not be taken into con- 
sideration under S. 30 of the Evidence Act as the confessing prisoner was not then under trial. — 
Kalu Patel, 11 Bomb., 146. 

II. Tho person who made the confession must he under iviaX jointly for the same offence with 
the person against whom that confession is to be used. 

So where some prisoners charged with murder confessed and implicated others charged only 
with abetment, it hold that such confe.s.sions could not bo considered against the latter. 
Jaffir Ali, 19 W. It., 59. See also Niir Mahomed, l*anj. Rec. 1874, p. 12. And for the same 
reason tho confession of a person charged with abetment of murder could not ho taken into 
consideration against another tried at the same time on a charge of murder. — Amrita Govinda, 
10 Bomb., 497. 

So also a confession made by a prisoner charged with dacoity was held to bo in- 
admissible against another jirisoiicr tried on tho same trial under S. 412, Penal Code, for 
dishonestly receiving stolen propcity acquired in a dacoity. — Bala Patel, I. L. R., 6 Bomb,, 63. 

W he 1 0 in tho course of the trial tfio Sessions Judge amended the charge so as to make it 
identical against all tho prisoners it was hold that a confession which othei wise could not havo 
been taken into consideration against another prisoner being tried at tho saiiui time but for another 
ollunco could hy this umcndmeiit of tho charge he jiroperly used against him. Tho following 
’udgiTH'nt was delivered : — 

As to the point of the admissibility of pri.soner Govind’s oonff^ssion as evidence against tho 
second prisoner Babaji, we thnik that the Sessions Judge was justi/ied in admitting that confes- 
sion, not oul^' against Goviiid, but against his fellow-))risoncr. No doubt, when it was received, 
tlio two acciist'd were before tlio Court on diilerent eliargcjs, and it was received under tho notion 
that it was evidence against (lovind alone But the Code of Criminal Procedure, by S. 228 and 
tho following sections, ijrovides for an amendment of tlio charge at any stage of tho trial, and 
enables the Court, at its discretion, after iiuikiiig such amendment, to proceed with tho trial as 
if tlie amended charge bad been th(' original ehurgo. The amendment of the eliar^o in this case 
made tho charge ihaitical against both tho aeeu.sed. J f both Irad been charged originally with 
ubotincnt, the conlessiou of one would have been received williout qiu'stion ag!j,inst tho other. 
Borne difUculty might iud(M'd conceivably arise out of dealing with a case of a confession of 
prisoner B as evidence against pri.soner A (then under trial jointly on a different charge), who, 
at the time when this confession was i(;cord< d, miglit possibly have raised an objoclion agam.st 
its legal admissiliility, or might have started qucistions which would havo served his purpose, but 
for their apparent irrelevancy at that timo. But looking to tho principle laid down in Ss. 228 to 
231, it is clear that the intention <d’ the Legi.slature is, that wheruiver an amendment of the charge 
in any way tends to prijudiee the prisoner, ships .shoirld bo taken to prevent that conscquenco 
arising by ordering a now trial, or suspending the trial going on, to enable him to make his 
defence, or to examine any material witness, or to recall any witnesses already examined. Tho 
same principle extends to all iiistaiicos of material projudico arising to any one nndor trial from 
an ameudmont made in the course of tho pioeoodings. If we found that tire Sessions Court had 
overlooked this principle, that tho luisonor Babaji had objoetod, on valid gi’ouad.s, to the reeop- 
ti(m of tho coub'ssion, or that tliis prisoner had really b<ien piojudiceil hy the refusal of an 
adjournmoTit, or in any other manner, we should, in a coiilirmation case, give tho accusod tho 
full benefit of tho objection. Wo find, howi'ver, that tho prisoner Babaji, in whoso favour tho 
objection is raised here, was defended by a comjx'tent pleader, who, when the charge against 
Goviiid was amended, neither asloxl for a new trial, nor sought to raise any objection to the 
admissibility of the confession as evidence against his client. It is only iu tho case of charges 
closely related that a trial goes on forthwith after an ameiiclmeiit ; and in this instance the 
original and amended charges are so nearly ridated, that in tho absence* of technical objections 
urged on behalf of tho prisoner Babaji, tho trial might, without any unfairness, bo deemed, for 
the reception of ovidonce and all other purposes, to have been Ji trial on tho amended charge from 
its commencement. It was only when he came to draw up his judgment that the Judge took 
Govind’s confession into consideration against Babaji, and at that moment they wore both jointly 
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uniler trial for tho same offonco. Therefore, the objection must bo disallowed, although, ’ at first 
sight, it might seem to |30HseHS some force. — Goviiid tiupli Paul, 11 Bomb., 278. 

III. The confession must “ affect” tho person who has made it and the person against whom 
it is used. ^ 

The true test to applj’’ is whether the confession is of itself sufficient to justify tho convic- 
tion of tho person making it of the offence for which he is jointly tried with the other person or 
persons .qgainst whom it is tendered. The confession must “ tar’* himself and tho person or 
persons ho implicates “ with one and the same brush.” — Gunraj and others, 1 Log. Rem., 211. 

Before the coiifosaion of a person tided jointly with the prisoner can be taken into consideiation 
against him, it must ap])ear that tho confession implicates the confessing person aubstantially 
to tho same extent as it implicates tho person against whom it is to bo used in the commission of 
tho offence for which the prisoners are being jointly tried. It is this implication by himself by 
tho confessing prisoner which is intended by th(i Legislature to take the place, as it were, of the 
sanction of un oath, or rather which is 8Uj)po8ed to stJi-ve as some guarantee for the truth of the 
accusation against the other. In this case the prisoners keep tlKuiiselvcs out of all complicity in 
tho aclu.'il facts which are charged against all tho piisonors jointly, and upon which tho appellants 
havo been ( onvicted with tho others, so that the statements whicli those men make against tho 
appellants, are simply, so far as tho charge upon whicli they have been convicted is coricorned, 
statements made without cither tho sanction of an oath, or of that substitute for that santitiou 
already referred to, t'ls., the imidication of Ihi'inselvcs on the charge upon which they have been 
tried with tlie appellants — in short, witlirmt the application of any test of truth whatever. — 
Btilat Ali, 10 B. L. R., dr)3. Baijoo Chewdhiy, 2.5 W. R., 15. 

{Statements made by yjiisoiu'rs under trial inculpating others but cxciil})riting themselves, 
were held not to come witlun fcj. 30. — Keshub Bhoouia, 26 W. R., 8: Nur Bux Uaji, I. L. R., G 
Cal., 279. 

A confession admissible under S. 30 is evidence both against tho prisonc'r who made it and 
against another charged jointly witli tho sanu; offcjice, but a conviction against the latter if un- 
corroborated is ilb'gal A Scs.sions Judge should dii'('et tho Jury to acquit a yuisoner against 
whom there is.nothing but the confession of a fellow prisoner. — Ashootosli Cdiuckcrbutty, I. L. R., 

4 Cal. 484, Feu. Brncu. 

Tho confession of a fellow })risonor which may under R. 30 be taken into consideration 
stands no liiglmr than the evidence of an accomplice. In addition to tho intiimity inherent in. 
an Hccomidice’s testimony it is neither sanelionc'd by an oath, nor can it be testcnl, dcvoloi)ed or 
explained by crOvSH-cxaiiiijuition It tbiTcfore n'qniics to be corroborated. Cturoboration by 
circumstantial evidence was in the oas«‘ accopltal as suffici(mt. — Nfifa and others 23, W. R., 2-1. 

There was not a particle, of evidence ag.iinst a prisoner, oxce])t the confession of a co- 
prisoner, which by S. 30 of the I'Aideiiee Act “ may bo taken into consideration.” 8. £0 is an 
exception, and its wording shows lliat the confession is merely to be an element in the considera- 
tion of tho evidence Unless tlicrc is something more, a convie,tion upon it will still be a ease of 
no evidence and bad in law, Tho conviction was accordingly quashed IVIfid. 11. CL Pro., Jan. 
21, 1 H73 ; 7 Mad., XV, App ; 8Mad. Jur, 415, , 95. Ainbigara llulagu, 1. L. R., 1 Mad., 

694 : lihawaii, 1. L. U , 1 All , 604 ; Itamehand, Jlftel. G75. 

If the testimony of an accomplice given before a Court under a y)roccs.s of careful examina- 
tion and capable of being te.st('d by cross-examination is yet by its iiatuic such that it is against 
tin; accused, it must be rt coived with caution, still more so must bci tho confession of a fellow pri- 
soner, which is only the bare statement of an aecompbee limib*d to just so much as the confessing 
person chooses to say, and guaranioed by nothing oxet'pt the ])evil into whicli it brings tho 
speaker and wliieli it is geneially fasbioneel to lessen. — Radhu Mundul, 2 1. L. R., 09, Mohesh 
Biswas, 19 W. R. : Belat Ali Moonshee, 19 W. Ih, 67 : Budhn Nanku, 1. L. R., 1 Bomb , 476. 

A prisoner can be convicted on the confi'ssion of a lellow prisoner if it bo admissible under 
S. 30, provided that it is corroboiated by other evidence, but how f.ir such coiroboralivo evidence 
would be Bufficieiit must depend on the circumstances (»f each case (per Garth, C. J.) but (pi^r 
Jackson and McDoncll, .1 J.) no conviction at such confession corroborated by circumstantial 
eviib'iiee can be supported unless the circumstances constituting corroboration would if believed 
to exist, themselves support a conviction. — Ashootosli Chuckerbutty, I. L. R., 4 Cal. 484, Full 
Bench. 

Whore a Sessions Judge in examining the prisoners on the trial, required them to withdraw 
from the Court until the turn of each to bo examined came round, and by this means most of 
tlicm never had an opportunity of knowing or denying what tho others had said, and tho Sessions 
Judge convicted mainly on the statements so obtained, the High Court on appeal, in considering 
tho evidence, placed thidr statements aside remarking that it is an elementary rule that no one 
should be condemned in his absence and on ovidenco takon behind his back. — Chimder Nath Sikdar 
nud others, 8 Cal. L. R., 352 ; (8. C.) I. L. R., 7 Cal. 66. Approved and followed I. L. R., 6 
Bomb.^ 124. 
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When it relates to cause 
of death ; 


- w . . , , . XXXL Admissions are not conclusive proof of the 

proof, "b^'mayostop"'* admitted, but they may operate as estoppels 

under tlie provisions hereinafter contained. 

Statements by Persons wno cannot be called as Witnesses. 

XXXII. Statements, written or verbal, relevant facts made by a person who 
Cases in which statement dead, or who cannot be found, or wlio has become in- 
of relevant fact by person capable of j^ivin" evidence, or whose attendance cannot 
who is dead or cannot bo be procured Without an amount of delay or oxj^ense which, 
found, &c., is relevant. under the circumstances of the case, appears to the Court 

unreasonable, are tlicmselves relevant facts in the folio vvinj^ cases : — 

(1.) When the statement is made by a person as to the cause of his death, or 
as to any of the circumstances of the transaction which 
resulted in lii.s death, in cases in which the cause of that 
])ors()n*s death comes into question. 

Such statements arc relevant whetlier the person who made them was or was 
not, at the time when they were made, under expectation of death, and whatever 
may be the nature of tlic proceeding in which the cause of his death comes into 
question. 

Thus in tho case of Tiissorunjan IMookorjoo, 6 W. II., 75, in which tho prisoner was chargfcd 
with miirdor and rape, tho dyinof dochinition of t)ie woniun wiis roooivod as evidence on Iho 
char^>o of rape. Tho tiu’ms of the law, it will be observed, do not require as heretofore any 
holiof on the part of tho doponont that lie is in d!Uii;('r of approaching death. 

Tho m(iro sig’iKiture of a Mnujistrate, without proof or soloiriii allirination, that a person since 
deceased actually ni.ido a declaration reduced to writini^, is nob sutUcient authentientiou. It is 
obviously dcsiialile that the ])orson who took tins statenieut vshould be siiliji'ct to examination as 
to tho dyin<y mini’s state of mind wlicii ho nuule it as well as to other cireurnsLancos. Tho decla- 
ration made in the abserico of tho piisoiior, and not autheiiticatod by oral cvidouoo, was reject- 
ed. — Fata Adaji, 11 Bomb., 247. 

(2.) When the statement was made by such person in the ordinaiy course of 
business, and in particular when it consists of any entry 
made in course o j^^y^Qi-anclum made by him in books kept in the ordi- 
nary course of business, or in tlie discharge of profes.sional 
duty; or of an acknowledgment written or signed by him of tho receipt of money, 
goods, securities or prop(3rty of any kind ; or of a document used in commerce 
written or signed by him, or of the date of a letter or other document usually dated, 
written or signed b}' him. 

(3.) When the statement is against the pecuniary or proprietary interest of 
f P'^i’son making it, or when, if true, it would expose him 
in ores o exposed him to a criminal prosecution or to 

a suit for damages. 

(4.) When the statement gives the ojiinion of any such person, as to the 
existence of any public right or custom or matter of pub- 
or gives opinion ns to interest, of tlic existence of which, if it 

existed, he would have been likelj^ to he .aware, and when 
such statement was made before any controversy as to 
such right, custom or matter, had ari.sen. 

(5.) When the statement relates to the existence of any relcationship between 
... . , - persons as to whoso relationship (by blood, marriaae^ or 

relationship; adoption Act XVlII, lb72, S. 2) the person making tho 

statement had special means of knowledge, and when the 
statement was made before the question in dispute was raised. 


or IS 

business; 


or against 
maker ; 


ns to 

public right or custom, or 
matters of general interest ; 
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When the statement relates to the existence of any relationship (hy bloody 
marrinye^ or adoption Act XVIII, 1872, S. 2) between 
or is made in will or po sons deceasod, and is made in any will or deed relating^ 
d^cd relating to family affairs of the family to which any such deceased 

^ ’ ])orson belonged, or in any family pedigree, or upon 

any tombstone, family portrait, or other thing on which such statements are usually 
made, and when such statement was made before the question in dispute was raised. 

(7.) When the statement is contained in any 
deed, will or other document which relates to any 
such transaction as is mentioned in section thirteen, 
clause (rt). 

(8.) When the statement was made by a number 
of persons, and expressed feelings or impressions on their 
part relevant to the matter in question. 


or in document relating 
to transaction nKUitioncd 
in section 13, clause (a ) ; 


or is made by several 
persons, and expresses feel- 
ings relevant to matter in 
question. 


Cl. 8 refers to a case in which a number of persons collect together to give vent to one com- 
mon stateinent, which statomeiit expresses the feelings or iuiprc'ssioiis made in tlu'ir minds at tho 
time of making it. It docs not mean that a I*oU<*e onicor may go round, oollijct a great many 
Btatoments from persons in (lin'eient places, and afterwaids put those statements in second-hand 
before a Court as ovidoiico which may affect the result of a criminal trial. — Ham Dutt Chowdry, 
23 W. U , 35. 

To these instances, S. 512 of the Code, was added tho following : 

If it hi‘ proved tliai an accused jxa-son has absconded, and that there is no immediato pros- 
pect of arresting liiin the Court eOinpeteiit to try or commit for trial such ])Oison for the offenoo 
complained of may, in his uhsenco, examine the, witnesses (if any) ])roduced on behalf of tho 
prosecution, and record their depositions. Any such deposition may, on the arrest of sueh person, 
bo give n in evidence against him on the inquiry into or trial for ilio ofleiice with which ho is 
ch.irgcd. if the dopoiKuit is (h'ad or incapable of giving ovideneo or liis attondaneo cannot be pro- 
cured without ail amount of delay, expense or inconvenionco wliich, under tho circumstances of 
tho case, would be unieasonablo. 

Illmtrations, 

(rr.) Tho question is, whether A was murdcTod hy B ; or 

A dies of iiijuiies received in a tiaiisaction in tho course of which sho was ravished. Tho 
question is, whether she was ravished by B ; or 

Tho question is, whether A was killed by B under such circumstances that a suit would lio 
against B by A's w'idow. 

Statements made hy A as to tho cause of his or her death, referring respectively to the mur- 
der, tho rape, and the iictionahle, wrong under considoi*atiori, are relevant facts. 

{h.) The qiu stioii is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regulaily kept in tho course of business, stating 
that, on a given day, ho attended A’s iiiothor and dcliveied lier of a son, is a relevant fact. 

(c.) The (juo.stion is, whether A was in Calcutta on a given day. 

A statement in tho diary of a deceased solicitor, regularly kf'pt in the course of business, 
that on a given day tho solicitor attended A at a place nientionod, in Calcutta, for the purpose of 
conferring with him upon specified business, is a relevant fact. 

(d.) Tho (jnestion is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a docoasijd member of a merchant’s firm by which she was chartered, 
to their correspondents in London to whom the cargo was consigned, stating that the ship sailed 
on a given day from Bombay harbour, is a relevant fact. 

(^.) The question is, whether rent was ])aid to A for certain land. 

A letter from A’s deceased agent to A, saying that he had received tho rent on A’s account 
and held it at A’s orders, is a relevant fact 

(/.) The question is, whether A and B wore legally married. 

The statement of a deceased clergyman that ho married them under such circumstances that 
the celebration would be a crime, is relevant. 

(ff ) Tho question is, whether A, a person who cannot ho found, wrote a letter on a certain 
day. The ftict that a letter written by him is dated on that day, is relevant. 

(A.) The question is, what was tho cause of the wreck of a ship. 
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A protest made by the Captain, whose attendance cannot bo procured, is a relevant fact. 

(i.) The question is, whether a given road is a public way. 

• A statement by A, a deceased headman of the village, that tho road was public, is a relevant 
faejt. 

{j ) The question is, what was the price of grain on a certain day in a particular market. 

A statcniieiit of the price, made by a deceased baiiya in tho ordinary course of his business, 
is a relevant fact. 

{k.) The question is, whether A, who ia dead, was the father of B. 

A statement made by A that B was liis son, is a relevant fact. 

(/.) Tho (piostion is, what was the date of the birth of A. 

A letter from A’s deceased fathci’ to a friend, announcing tho birth of A on a given day, ia a 
relevant fact. 

(m.) Tho question ia, whether, and when, A and B w^ero married. 

An entry in a m(‘moranduTn-book by C, the deceased father of B, of his daughter’s marriage 
with A on a given date, is a relevant fact. 

(?/.) A sues 13 for a libt'l f'xprcssed in a painted caricature exposed in a shop window. The 
question is as to tho similarity of tho earicaturo and its libellous eharaeter. The remarks of a 
ciowd of spect itors on these points may be proved. 


Relevancy of certain 
oviderico for proving, in 
8uT)sequent proceeding, tho 
tiuth of facts therein stated. 


XXXIII. Evidence given by a witness in a judicial proceeding, or before any 
p(irson aiitborizeJ by law to take it, is relevant for the 
purpose ot* jn*oving in a snb.s(*(piOMt judi(;ial proce(‘ding, 
or in a later stage of tbo same judicial proceeding, the 
truth of the facts which it states, when tho witness is 
dead or cannot be found, or is inca]>ableof giving evidence, 
or is ko[)t out of the way by the adverse }>arty, or if his presence eaniiot be obtaine(l 
without an amount of delay or expense which, under tho circumstances of tbo case, 
the Court considers unreasonable. 

Ih’ovidcd — 

that the proceeding was between the same parties or their representatives in 
interest ; 

that the adverse party in the first proceeding had the right and opportunity to 
cross-examine ; 

that the questions in issue were substantially the same in the first as the second 
proceeding. 

Ii]xplanation . — A criminal trial or inquiry shall be doomed to bo a proceeding 
between the jjrosecuior and the accused vvilliin the meaning of this section. 


See S, 512 of the Code of Criminal Ihocedure quoted in the note to the last section. See 
also Ss. 5013, 504 of the Code respecting the issue of comuiiasioiis for the exaniiiiatiou of wit- 
nesses in Criminal eases. 

8. 33 of tho Evidence Acts gives the Courts now powers which require to be exorcised with 
groat caution. There is no doubt that it is still necossary (just as muob ;is ever it was) to pio- 
ducc every witness at thi3 trial unless it is proved to be actually impossible, or to be so dillicult 
to do so that it is, under the circumstaiiees, unreasonable to insist on his production. In the 
present case everything turns on the tividcnce of an absent witness, and without it the pro.x’cu- 
tion must fail. The Judge gives no means of judging whether tln re was any really good reason 
why tho witness was not produced by the prostjcution. lie simjily says “ all nttompts to find 
him having failed .... We are of opinion that when Ukj evidence of an abscint witness 
is adinitttid under S. 33 of tho Evidence Act, tho grounds fur its admission should be stated fully 
and clearly so as to enable tho Courts to judge of tho propriety of its adiiiissiou. In the present 
cas(j wo think that it was improperly admitted : because there is nothing to show that, by 
ordinary care, and by tho use of tho ordinary means, the witnesses could not have been 
produced . . . . Wo think that, in order to make a deposition admissible under S. 33, 
there must he evidence that the accused person did in fact have an oppoilunity of cross- 
examining him .” — Fer Maepherson, J., Morris, J., concurring ; Mowjan alias Nance Khan, 20 
W. R., 69. 

Tho following judgment of tho Calcutta High Court {per Phe^tr, J., Morris, J., concurring) 
discloses another instance of tho improper admission of evidence under 8. 33 of the Evidence 
Act: — 


83 
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“ On the record of the Sessions Court, as it has como up to us, wo do not find tho evidonco 
of witnesses, excepting in tho shape of depositions which purport to have been mado before tho 
Assistant Commissioner. And we have the following remark of tho Judge: ‘The officer of tho 
Court reports that neither of the witnesses for the prosecution are present. Tho aceusod in ^his 
examination admits the facts which have been spoken to by the witnesses in the preliminary 
inquiry. As, therefore, useless delay and expense would be incurred by postponing this case, 
and causin tho absent witnesses to appear, it is liereby ordered that tho dci)Ositona taken by 
the Assistant Commissioner bo, under S. 33, Act I of 1872, admitted as evidence in the present 
case.’ 

“ Tho Judge does not go so far as to say that ho thinks that tho presence of tho witnesses 
could not he obtain( d without an amount of delay or expense which, under the circumstances 
of the case, tho Court considers unroasonahle. He confines himself to saying: ‘As, therefore, 
us(desa delay and expense would bo incurred by postponing this case,, and causing thn absent 
witnesses to appear, it is hereby ordered.* Now, it might very well be that, in tho view which 
the Judge had taken of tho case, ‘ the delay and expense’ of postponing tho trial in order tluit 
the absent witnesses might bo able to appear was a ‘ useless delay and expense.’ lint it does 
not follow that the delay end expense of bringing tho witnesses was, under all the circumstances 
of tho case, unrt>*nsonablo. The delay could hardly, in a matter of this kind, where the charge 
against pi isoTior was that of having committed murder — the delay of an adjournment to thenoxfc 
Sessions — could not in itsedf very well he considered unreasonable for the purpose of enabling tho 
case to bo duly tried on viva voce testimony. And the expense of bringing the witnesses of the 
prosecution, and any other expense that might be attendant upon this delay, could hardly of 
itself, under the circumstances disclosed to us, be considered unreasonable, unless it is so in 
almost every cas(3 which is tried, Tho piisonor C(‘jtainl> ha'd a right to (expect that tho witnesses 
should bo brought to give their testimony rivA voce before the Sessions Court, and any expense 
or delay tliat might be nocossary for that purpose must, in the absence of special facts, be taken 
as roasonablo rather than unreasonable. This is not a case in which any special ditliculty seems 
to have oceurn'd in the vvay of procuring tho witnesses, for nothing of a special natiiro is hinted 
at by tho Judge which should stand in the way of postponement of tho trial And this being 
so, we think that the condition was not satisfied niidor which, in pursuance of the provisions of 
S, 33, tho Judge had discretion to take the depositions of witnesses instead of and in the place 
of the oral testimony of tho witnesses th(*msolvcs. Tho result is, in our o}>inion, that there was 
no evidence rightly beforo tho Court at the Sessions trial, except the Htateniciib which the prisoner 
himself mado to the Court.” — Lakhan Santal, March 26. 1874. 

It should be recollected, as poinbid out in the case of Soojan Booboo (21 W. R,414; 
(S. C,) 44 B. L. li , 3 App.) that S. 33 does not apply to statements previously made by parties 
to a suit who are not afterwards witnesses. 8u<‘h statements can bo used adv(U’S(‘ly to such 
persons as admissions unless thf'y can show that the facts on the former answer were difierent from 
what they slated them to be, and that tho de^iosition w.is false, nnd it would require strong 
evidence to prove that what the parties had deliberately assorted was altogidhor untrue, they 
alleging the fa^'ts (o be difierent in order to keep tho propmty which they were in possession of. 

Whero evidence had been h'gally taken by the British consul at Zanzibar who could not, 
however, enforce the attendance of tho witnesses at the trial in Bombay, the depositions of the 
absent witnesses were received as evidence. — Emimcss v, Dosaji Gliolam llosein, I. L R., 3 Bomb., 
334. 

But where tho former statement had been made coram non jadicc it is not admissible. — Rana 
Keddi, I. L. R., 3 Mad , 48. 

When a witness had been examined in the inquiry before tho INUagistrate aiid after tho com- 
mitment of the accused on a charge of grievous hurt, tho injured person died and additional 
charges of murder and culpablo honiicide were added, the evidence of the injured man who had 
died and of another witness who had absconded were rightly received in the Sessions Court. 
Tho text is whether tho same evidence is applicable though different consequences might follow 
from the same act. — Roebia IMahato, I. I>. R., 7 Ual., 42. 

The incapacity to .attend need not be a permanent incapacity, but may be something short 
of it. Tho fact that a witness was ill and confined to his house is not sufficient. I’reciso evidenco 
as to the nature of the illness .and tho incapacity of tho witness to atbuid should bo forthcoming. 
In ro Asgur Hosein and others, 8 Cal. h. K., 124, (8. C.) I. L. R., 6 Cal., 774. 

But BOe Contra Piyaroe Lall and others, 4 Cal. L. R., 604. 

Tho incapacity to attend denotes an incapacity of a permanent not a temporary kind : and 
when a person is proved to be incapable of attending, the Court has no discretion in receiving 
hia deposition. But when the absence of a witness is casual or duo to a temporary cause, tho 
Court has such a discretion “ if his presence cannot be obtained without an amount of delay 
or expense which under the circumstances tho Court considers unreasonable.” In this case it 
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was stated by the medical officer that the witness was suffering from small- pox and consequently 
was not in a position to attend Court and give evidence, but would probably bo able to attend 
in a week or so. The High Court on appeal rejected the deposition of tho absent witness 
ta^en at the inquiry as inadmissible. — Piyarcc Lall and others, 4 Cal. L. R., 604. 

A dying declaration made to a Magistrate but not in the presence of the accused person 
is not legal evidence unless the Magistrate bo examined and use that statement to refresh his 
memory. — Samiruddin, 10 Cal. L. R., 11. 

It is only in extreme cases of delay or expense that the powers given by S. 33 should be 
exercised. — Mulla, 1 Leg. Rem., 220. 

Statements made under special circumstances. 

XXXIV. Entries in books of account, regularly kept in tho course of busi- 
ness, are relevant whenever they reter to a matter into 
Entries in books of ac- which the Court lias to enquire, but such statements shall 
count when relevant. not alone be sutHeient evidence to charge any })er3on with 

liability. 


Illustration, 

A sues B for Rs. 1,000 and shows entries in his account-books showing B to he indebted to 
him to this amount. Tho entries are relevant, but are not sufficient, without other evidence, to 
prove the debt. 

Account-books, regularly kept in the course of business, are admissible in evidence, although 
the cntrio.s in them may not have been made by, or at tho direction of, a person who had per- 
sonal knowledge of the truth of the facts stated. — Harmanta Madhaji Khadkeo. Bomb. H. Ct. 
Feb. 2G, 1877. 


XXXV, An entry 

Relevancy of entry 


in any public or other official book, register, or record 
iji stating a fact in is.sue or relevant fact, and made by a 
public record, maffij in' per- public servant in the discharge of bis official duty, or 
forma iK c of duty. by any other person in performance of a duty especially 

en joined by the law of the country in which such book, register, or record is kept, 
is itself a relevant fact. 

XXXVI. Statements of facts in issue or relevant facts, made in published 
_ , i? A . X maps or charts genera Ih^ offered for public sale, or in 

0 evancy 0 s a emen s pj^ns made under tho authority of Government, 

in maps, charts and plans. / / , i i • i 

as to matters usually represented or stated in such maps, 

charts or plans, are themselves i-elevant facts. 

XXXVII. When the Court lias to form an opinion as to the existence of any 
fact of a public nature, any statement of it, made in a 
recital contained in any Act of Parliament, or in any Act 
of the Governor-General of India in Council, or of tho 
Governors in Council of Madras or Bombay, or of 
the Lieutenant-Governor in Council of Bengal, or in a 
notification of the Government appearing in the Gazette of India^ or in the Gazette 
of .any Local Government, or in any printed paper purporting to ho the London 
Gazette or the Government Gazette of any colony or possession of the Queen, is a 
relevant fact. 

XXXVIII. When the Court has to form an opinion as to a law of any 
_ , DLL 1 country, any statement of such law contained in a book 

as^anr^w to be printed or published under the authority 

law-books. of i'ke Government or such country and to contain any 

such law, and any report of a ruling of the Courts of 
such country contained in a book purporting to be a report of such rulings, is 
relevant. 


Relevancy of statement 
as to fact of public nature, 
contained in certain Acts or 
notifications. 
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How MUCH OF A. Statement is to be fboved. 

XXXIX. When any statement of which evidence is given forms part of 
What t^viticTieo to bo given longer statement, or of a Conversation or part of an isto- 


wheri HtateiTK^nt forni.s part 
of a converBatioTi, document, 
hook or series of letters or 
pitpors. 


lilted document, or is contained in a document which 
forms part of a book, or of a connected aeries of letters or 
papers, evidence shall be given of so much and no more of 
the statement, conversation, document, book, or series of 
letters or papers as the Court considers necessary in that particuljir case to the full 
iinderstiiidijig of the nature and effect of the statement, and of the circumstances 
under wliich it was made. 

Judgments of Coukts of Justice, when relevant. 

XL. The existence of any judgment, order or decree which by law prevents 
any Court from taking cognizance of a suit or holding 
Provioua jiulgincnts lo c- j -g relevant fact when the question is whether 

such Court ought to take cognizance or such suit, or to 
hold such trial. 

XLI. A final judgment, order or decree of a competent Court, in tlie exercise of 
^ . probate, matrimonial, admiralty or insolvency jurisdiction, 
pMl.a^ &'o!! f '‘I'"'.' f ‘•"'O any person any le-al 

'jurisdiction. character, or which declares any person to be entitled to 

any such character, or to be entitled to any specific thing, 
not as against any specified person but absolutely, is relevant when the existence of any 
such legal character, or the title of any such person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof 

that any legal character wliich it confers accrued at the time when such judg- 
ment, order or decree came into operation ; 

that any legal character, to which it declares any such person to be entitled, 
accrued to that person at the time when such judgment {order or decree^) declares 
it to have accrued to that person ; 

that any legal character which it takes away from any such person ceased at 
the time from wliich such judgment {order or decree^) declared that it had ceased or 
sliould cease ; 

and that any thing to which it declares any person to be so entitled was the 
projierty of that person at tlH3 time from which such judgment {order or decree*) 
declares that it had been or should be his property. 

XLII. Judgments, orders or decrees other than those mentioned in section 
forty one, are relevant if they relate to matters of a 
public nature relevant to the inquiry; but such judg- 
ments, orders or decrees, are not conclusive proof of that 
wliich they state. 

Illuatration, 


Relevancy and effect of 
judgments, ovdeis or decrees 
other than those mentioned 
in section 41. 


A sues B for trespass on his land. B alleges the existence of a public right of way over the 
land, which A denies. 

The existonco of a decree in favour of the defendant, in a sait hy A against C for a trespass 
on the same land, in whicli C alleged the existence of the same right of way, is relevant, but it is 
not conclusive proof that the right of way exists. 

XLIII. Judgments, orders or decrees, other than those mentioned in sections 
Judgments, &o.. other fo>^ty-one and forty-two are 

than those mentioned in existence of such pdgment, order or decree is a fact m 
sections 4.0—42, when relo- issue or is relevant under some other provision of thi& 
vant. Act. 

* hy Act XFIII, 1872, 8. 3, 
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Illustrations. 

• {a) A and B Beparatoly sue C for a IBiel which reflects upon each of them. C in each case 

that the matter alleged to be libellous is true, and the circumstances are such that it is pro- 
bably true in each case, or in noithor. 

A obtains a decree against C for damages on tho ground that C failed to mako out his justi- 

fication. The fact is irrelevant as between B and C. 

{h) A prosecutes B for adultery with 0, A's wife. 

B denies that 0 is A’s wife, but the Court convicts B of adultery. 

Afterwards C is prosecuted for bigamy in marrying B during A’s lifetime. C says that she 
never was A’s wif(3. 

The judgiriont against B is irrelevant as against C. 

(e) A prosocutos B for stealing a cow from him B is convicted. 

A afterwards sues C for tho cow, which B had sold to him beforo his conviction. As be- 
tween A and G, the ju<lgment agairi.st B is irrelevant. 

(d.) A has obtained a decree for the possession of land against B. C, B’s son, murders A in 
consequence. 

Tho existence of the j iidgment is relevant, as showing motive for a erimo. 

Tt has been hold under ihfi terms of S. 13 that though decrees to which one of the parties 
w.'ia no party were no evubjrico under S.s. 40, 41, 42, still tlmy wore admissible under S. 13 as a 
ti.insaction not as conclusive but to rijceivo such weight as the? Court might think that they ought 
to roc.eive. In S. 13 th(;re is not tho limit that the suit must bo between the same parties. Of 
Course, the value of th(‘- deoreo will bo v<5ry diflbrcnt when it is given in a suit to which the 
person against whom it is used was not a party and had not an opportunity of contesting the 
mitter, and whore he was a party to the suit «ind h.ul the opportunity of producjing any ovidenco 
he might think fit. Unless the Indian Evidence Act has oxclinb'd judgnumts and decrees which 
had previously been always eonsideri^d as very good evddoneo, and which are indeed in many 
ca.sos almost, if not (piito, conclusive, it is clear that tlie decisions vtifiUTod to wore admissible in 
this (Vise, and that th»' Subordinate Judge was wrong in treating them as not being evidemeo of 
th(3 plaintiff’s title. Thov onglit to have been considered. — /V Coueii, G J., and Ainslie, J. ; 
Neamut Ali, 22 W. 11., 365. 


XLIV. Any party to a suit or other proceeding may show that any judgment, 
Eraud or (*ollusiou in oh- order or decree whieli i.s relevant under section forty, 
iaining judgment or in- forty-one, or forty-two, and which has been proved by 
competency of Gourt, may tlio ad ver.s(‘ party, was didiverod by a Court not competent 
be proved. deliver it, or wa.s obtained by fraud or collusion. 

OiTNioNS OP ITiian Persons when relev.int. 

XLV. When the Court lia.s to form an opinion upon a point of foreign law, 
^ f ^ or of scicnoo or art, or as to identity of handwriting, tho 

pinion o expel s. opinions upon that i^oirit of persons specially sldlled in 

such foreign law, science or art, {or in question as to identity of handwriting — Act 
XVI 1 1, lh72, S. 4) are relevant facts. 

Such pei sons are called experts. 


Illustrations. 

{a.) The question is, whether the death of A w.is caused by poison. 

The opinions of experts as to the symptoms produced by the poison by which A is supposed 
to liavc died are relevant. 

(A.) Tho question is, whether A, at the time of doing a eortaiii act, was, by reason of un- 
soundness of mind, incapabhi of knowing the nature of th(3 act, or that ho was doing what was 
either wrong or contrary to law. 

Tho opinions of experts upon the question whether the symptoms exhibited by A commonly 
show uu.soundiiess of mind, and whether such unsound ues.s of mind usually renders persons in- 
capable of knowing tlie nature of tho acts which they do, or of knowing that what they do is 
cither wrong or contrary to law, arc relevant. 

(c.) The question is, whether a cor tain document was written by A. Another document is 
produced which is proved or admitted to h.ive boon written by A. 

The opinions of exports on the que.sti()ii whether the two documents were written by the 
same person or by diflferent persons are relevant. 
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. . XL VI. Facts, not otherwise relevant, are relevant 

nioiw^of experts’ support or are inconsistent with the opinions of 

^ ’ experts, when such opinions are relevant. 

Illustrations. 


fa.) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, wlio wore poisoned by that poison, exhibited certain symptoms 
which experts affirm or deny to be the symptoms of th.'it poison, is relevant. 

{b.) The question is, whether an obstruction to a harbour is caused by a certain soa wall. 
The fact that other harbours similarly situited in other respects, but whore there wore no 
such sea-walls, began to be obstructed at about the same time, is relevant. 


Opinion as to handwrit' 
ing, when relevant. 


XL VII. When the Court has to form an opinion as to t]\e person by whom 
any document was written or signed, the opinion of any 
person aeqainted with the handwriting oF the person by 
whom it is supposed to be written or signed that it was 
or was not written or signed by that person is a relevant fact. 

Explanation . — A person is said to be acquainted with the handwriting of an- 
other person when lie has seen tliat person write, or when he has received docu- 
ments purporting to he written by that person in answer to documents written by 
himself or under liis authority and addressed to that person, or when, in the ordi- 
nary course of business, documents purporting to be written by that person have 
been habitually submitted to him. 


Illustration. 

The question is, whether a given letter is in tho handwriting of A, a merchant in London. 

B is a merehimt in Calcutta, who has written lott(*rs addressed to A and rectuved letters pur- 
porting to bo written by him. C is I5’.s clerk, whoso duty it was to cxamiiio and filo B's corro- 
spontlcncc. D is B’s broker, to whom C habitually submitted th(3 letters purporting to bo writ- 
ten by A for tho purpose of advising with him thortion 

The opinions of B, C, and I) on the qiusstion whether tho letter is in tho handwriting of 
A are relevant, though neither 13, C, nor D over saw A write. 

XLVIII. When the Court has to form an opinion as to the existence of any 
Opinion as to oxistonce of general custom or right, the opinions, as to the existence 
right or custom, when role- of such custom or right, of persons who would bo likely 
vant. to know of its existence if it existed, are relevant. 

Explanation . — The expression ‘ general custom or right’ includes customs or 
rights common to any considerable class of persons. 


Illustration. 

The right of the villagers of a particular village to use tho water of a particular well is a 
general right within tho meaning of this section. 

XLIX. — When tho Court has to form an opinion as to — 

. the usages and tenets of any body of men or family, 

teneL? when ?el3®’ the constitution nnd government of any religious or chari- 
table roundatioii, or 

the meaning of words or terms used in particular districts or by particular 
classes of people, • 

the opinions of persons having special means of knowledge thereon are rele- 
vant facts. 

L. When the Court has to form an opinion as to the relationship of one per- 
_ . . ... , . son to another, the opinion, expressed by conduct, as to 

when relova^. ^ existence of such relationship, of any person who, 

as a member of the family or otherwise, lias special 
means of knowledge on the subject, as a relevant fact : Provided that such opinion 
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sliall not be siiffieienf; to prove a marriage in proceedings under the Indian Divorce 
Act, or in prosecutions under section four hundred and ninety-four, four hundred 
^and ninpty-tive, four hundred and ninety-seven, or four hundred and ninety-eight 
of the Indian Penal Code. 


Illustrations. 


(a.) The question is, whether A and B were married. 

The fact that they were usually received and treat<id hy their friends as husband and wife is 


relevant. 

{b.) The question is, whether A was the legitimate son of B. Tho fact that A was always 
treated as such by members of tho family is relevant 

LI. Whenever the opinion of any living person is 
Grounds of opinion when j.eievant, the grounds on which such opinion is based are 
alrfo relevant. 


relevant. 


Illustration. 

An expert may give an account of experiments performed by him for the purpose of forming 
his opinion. 

CnAHACTEll WHEN EeLEVANT. 

In civil cases character 1 - cases, tlie fact tliat the character of 

to prove conduct imputed, any person concerned is such as to I’cnder i)roh;ihlo or iin- 
iiTclfcvant. probable any conduct iinj)uted to liim is irrelevant, except 

in so far as such character appears Ironi iacts otherwise relevant. 

Tn crimimil cases, previ- Criminal proceedings, tlio fact that 

ous good character relevant, the person accused is i)f a good character is relevant. 

Ll\^ 111 criminal proceedings, the fact that the accused person has been 
In criminal proceedings, previously convicted of any oifence is relevant ; but the 
pievieiis conviction role- fact that hc has a had cluiraeter is irrelevant, unle.ss evi- 
vani, but not ])rcviou.s ])ad dence has been given that he has a good character, in 
character, fixcopt in reply. ^ase it becomes relevant. 

Ex2)lanation . — This section does not apply to cases in which tho bad character 
of any person is itself a fact in issue. 

WhcTO th(i complainant claimed certain property found with tho prisoner as his own and 
as having been stoleii from him and tho prisoner atahul that it belonged to him, tho Sessions 
Judge was hold to have mi.sdireeted the Jury in stating “the fact that tho prisoner lias been 
twice imprisoned is not without its weiglit and should hc tak«m into consideration hy you when 
deciding on the reliability of tho evidence of identification." That was treating the previous 
conviction ns evidence of character which was iiTulcvaiit and inadmissible. — Rocha Dosadh and 
others, 6 Cal L. U., 210; (IS. C.) I. L R., 5 Cal., 708. 

See S 511 of the Code rc'garding the manner of proving a previous conviction. 

The Expliiimtion to S. 51. (;vid«)ntly refers to proceedings under Chapter VIII, Ss 109 ct seq, 
of the Code, under tho European Vagrancy Act 1871 or under tlm llahitiial Criminal. 

,,, , ^ civil cases, the fact that tho character of 

ma<^os*^^*^ ^ PC*'Son is sucli as to affect the amount of damage.s 

* which he ouglit to receive i.s relevant. 

Explanation . — In sections fifty-two, fifty-throe, fifty-four, and fiftj -five, tho 
word ‘ character’ includes both reputation and disposition ; lint evidence may ho 
given only of general reputation and general disposition, and not of particular acts 
by which reputation or disposition were shown. 



THE EVIDENCE ACT. 


GGl 


PART IT. 

ON PUOOP. 


CnArTEU III.— Facts wjitcit need not life proved. 

F.'if't jinlicially iioiicoable LVI. No fact of which the Court will take judicial 

net'll not Lu proved. notice need he proved. 

Facts of which Court LVI I. The Court shall take judicial notice of the 

must take judicial notice. following facts ; — 

(1 ) All laws or rules liavin^ the force of law now or heretofore in force, or 
LereaFter to be in force, iu any part of liri^l.sh India: 

(2.) All public Acts passt'd or hcreaFter to bti passed by rarliament, and all 
local and personal Acts directed by I^arliainent to be judleially noticed: 

(3 ) Articles of War for Her M.ijcsty’s Army or Navy : 

(-!'.) The course of proeoedim^ of Parliament and of the Councils for the pur- 
poses of making Laws and Uegul.itions ostahlished under the Indian Councils’ Act, 
or any other law for the time being relating theiv'to : 

Explanotion . — The word ‘ Parliamenr in clauses (two) and (four) includes — 

1. The Parliament of the Uniteil Kingdom of Great Dritain and Ireland ; 

2. ^iTe Parliament of Great Pritain ; 

3. The Parliament of England ; 

4<. The Parliament of Scotland ; and 

5. 'I’he Parliament of Ireland : 

(5 ) 'J’he accession and the sign manual of the Sovereign for the time being of 
the United Kingdom of Great Dritain and Ireland : 

(0.) All seals of which English Courts take judicial notice: tl)e s(*als of all the 
Courts of Dritish India, and of all Courts out of Jlritisli India, established by the 
authority of tlie Governor-General or any Local Government in Council : the seals 
of Courts of Admiralty and Maritime Jurisdiction and of Notaries Public, and all 
seals wliieh any person is authorized to use by any Act of Parliament or other Act 
or Itegulation having the force of law in Pritish India : 

(7.) The accession to ollice, names, titles, functions, and signatures of the 
persons tilling for the time being any public office in any part of British India, if 
the fact of their aiipoiiitinent to such office is notified in the Oazatto of India, or 
iu the official Gazette of any Local Government : 

(8.) The existence, title, and national flag of every State or Sovereign recog- 
nized by the British (h’own : 

(9.) The divisions of time, the geographical divisions of the world, and public 
festivals, fasts and holidays notified in the official Gazelte : 

(10 ) The territories under the dominion of tlie Biitish Crown : 

(11.) The commencement, continuance, and tcnninatioii of hostilities between 
the British Crown and any other State or body of peisons : ^ 

(12 ) Tlie names of the members and ollieers of the Court, and of their depu- 
ties and subordinate oftieors and assistants, and also of all officers acting in execu- 
tion of its process, and of all advocates, attorney.s, proctors, vakils, pleaders, and other 
persons authorized by law to ap}>ear or act before it : 

(13.) The rule of the road (on land or at aea, Act XVIII, 187J, S. 5.) 

In all these cases, and also on all matters of public history, literature, science 
or art, the Court may resort for its aid to appropriate books or documents of 
reference. 
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If the Court is called upon by any person to take judicial notice of any fact, 
it may refuse to do so, unless and until such person produces any such book or 
document as it may consider necessary to enable it to do so, 

• LVIII. No fact need be proved in any proceeding which the parties thereto 
or tiieir agents agree to admit at the hearing, or which, 
be^ before the hearing, they agre(i to admit by any writing 

^ ^ ■ under their hands, or which by any rule of pleading in 

force at tlie time they are deemed to have admitted by their pleadings : Provided 
that the Court may, in its discretion, require the facts admitted to be proved 
otherwise than by such admissions. 


CuAPTEtt IV. — Op Oral Evidence. 

Proof of facts by oral LTX. All facts, except the contents of documents, 

evidence. i^^ay be proved by oral evidence. 

Oral evidence must be LX. Oral evidence must, in all cases whatever, be 

direct. direct ; that is to say — 

If it refers to a fact which could be seen, it must be the evidence of a witness 
who says ho saw it ; 

If it refers to a fact which could be board, it must be the evidence of a witness 
who says he heard it; 

If it refers to a fact which could be perceived by any other sense or in any 
other manner, it must be the evidence of a witness who says lie perceived it by that 
sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion is hold, it 
must be the evidence of the person who holds that opinion on those grounds : 

Provided tliat the o[)inions of exports expressed in any treatise commonly 
offered for sale, and the grounds on which such ojiinioiis are held, may be proved 
by the production of sucdi treatises if the author is dead or cannot be found, or has 
become incapable of giving evidence, or cannot be called as a witness without an 
amount of delay or expense which the Court regards as unroasonable : 

Provided also that, if oral evidence refer.s to the existence or condition of any 
material thing other than a document, the Court niay, if it thinks (it, require the 
production of such material thing for its inspection. 

Eor tho meaning of tlio term “ expert,” see IS. 45. 


Chapter V. — Of Documentary Evidence. 


Proof of 
documents. 


contents of 


Primary cvidonco. 


LXI. The contents of documents may be proved 
either by primary or by secondary evidence. 

LX II. Primary evidence means the document itself 
produced for the inspection of the Court. 

JExplanation 1. — Where a document is executed in several parts, each part is 
primary evidence of the document. 

Where a document is executed in counterpirt, each counterpart being executed 
by one or some of the parties only, each countciq^art is primary evidence as against 
the parties executing it. 

Explanation 2. — Where a number of documents are all made by one uniform 
process as in the case of printing, lithography, or photography, each is primary 
evidence of the contents of the rest ; but where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 

84 
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lUmtration. 

A person is shown to h.ivc ))ooii in possossiou of a number of placards, all printed at one timo 
from one orij^iiiiil. Aii} mo of lluj jdacards is in-imarv^ uvidc'neo of tho contents of any other, but 
no one of tht'iii is juiniju^ ovidLiico of the contents of the original. * 

Secondary ( videiue. L^^ITT. SccoiifUry evidence means and includes — 

(1 ) C(‘i*tiliod copi(‘s given uiubu* llio j)rovisions lioreinaffcer contained ; 

(2.) C()))ies made from the original by m(‘olninical processes which in them- 
selves insure tb(‘ ace raey of the co])y, and copies compared with such copies ; 

(3.) Copies made from or compared witl\ the original ; 

(4.) Counterparts of documents as against the parties who did not execute 
them ; 

(5.) Oral accounts of the contents of a document given by some person who 
has himself seen it. 

Uhtalrniions. 

(a.) A ])hotogr.‘iph of an oiioinal is sc'condarv e\id('nco of its contents, though the two have 
not been coni])ared, if it is pvo\(Ml that the thiim i)hotoc‘ra]>h(‘d was tlie original. 

(/>.) A copy (v^mpared \\ ilh a copy of M lellcr made' by a cojnnng machine is secondary 
ovidenco of 11 h' (‘ontcnl s of the letter, if it is shown lh.it the copy made by the copying machine 
was made from the original 

(r.) A c()])y transciibcd from a c('py, but afh'rwaids compared with the origimil, is second- 
ary ovidenci! ; but tho copy nut so comparial is not s(‘condaiy evidcne»‘ of tho original, although 
the copy from which it was transciibcd was compared with the original. 

(/'/.) Xcilhor an oial ac<'ount of a co])y conipaii d with llic original, nor an oral account of 
a photograiih or mnchiri(3-cony of tho oi'igin.il, is scccmdaiy evidence of tho original. 

Copi(\s inadmissible under tho Evidence' Act having bccm r(‘j«‘(‘to(l, it was competent to tho 
Court, iis a mailer of discrclion, to refuse to .lece])! th(3 originals when tendered in a later stage 
of the suit. — iVr L. S. J.icksuu and JMcDonoll, J J., llm-(‘eluir Mozooiudar, 22 W. It , 355. 

Proof of documents by LXTV. Documents must be jiroved by primary evi- 

priniavy evidence. dcucc except in tlic cases luM-einafter mentioned. 

Cases in which second- , LX V. Secondary evitlonce may be given of the 
nry evidence relating to existence, condition, or contents of a document in the 
documents may be given. following oases : — 

(a.) When the original is shown or appears to be in the possession or power 
of tho person against whom tlie document is sought to bo proved, or 
of any person out of read) of, or not subject to, the process of Court, or 
of any ])orson legally bound (o }»rodnce it, 
and when, after the notice mentioned in section sixty-six, such person does not 
produce it ; 

(b.) When the existence, condition or contents of tho original have been proved 
to be admitted in writing by tbe person against whom it is proved or by his repre- 
sentative in interest ; 

(6'.) When tlie original has been destroyed or lost, or wlien the party offering 
evidence of its contents cannot, for any other reason not arising from his own default 
or neglect, produce it in reasonable time ; 

(t^.) "VVdien the original is of such a nature as not to be easily moveable ; 

(e.) When the original is a public document within the meaning of section 

seventy-four ; 

(yi) When the original is a document of wliich a certified copy is permitted 
by this Act, or by any other law in force in British India, to be given in evidence ; 

(y.) When the originals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court, and the fact to be proved is tho 
general result of the whole collection. 

In cases (fr), (c), and (i/), any secondary evidence of the contents of the docu- 
ment is admissible. 
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In case (5), the written admission is :nlniissihle. 

^ In case (^), or (/*), a certified copy of the document, but no other kind of 
S(jcondary evidence, is admissible. 

In case (9'), evidence may be "iven as to the fireneral result of the document by 
any person wlio has examined them, and who is skilled in the examination of such 
documents. 


LXVI. Secondary evidence of tlie contents of the document referr 'd to in sec- 
Rulcs as to notice to tion sixtj'-tive, clause (aj), shall not be given unless the 
produce. party proposing to give such secondary evi lernre has pre- 

viously given to the party in whose possession or power the dociiinent is {or to his 
attorney or pleader Act XVIJI, 1872, S (3) such noti(;o to i>i-odiiee it as is prescribed 
by law, and if no notice is proscribed by law then such notice as the Court considers 
reasonable under tlie circumstances of the case : 

Provided that such notice shall not be rccjuired in order to render secondary 
evidence admissible in any ol* tlie following cases, or in any other case in which the 
Court thinks Jit to disjicnse with it: — 

(1.) Wlien the document to bo proved is itself a notice ; 

(2.) When, from the nature of the case, the adverse party must know that he 
will bo rcfpiired to jiroduee it ; 

(3.) When it appears or is proved that the adverse party has obtained posses- 
sion of the original by fraud or force ; 

(4.) When the adverse party or liis ag(Mit has the original in Court ; 

(5.) When the adverse party or his agent has admitted the loss of the docu- 


ment ; 

(6.) When tlie person in possession of the document is out of reach of, or not 
subject to, the jirocess of the Court. 

LXVII. if a document is alleged to he .signed or to have; been written wholly 
^ , or in part hv any PcrMin, the signatiire or the handwrit- 

hnn,lwritini; of por..on al- 1"S >"ucl> «>l .locuinont as is a lofrod to be 

log(’d to have signed or jierson’s handwriting must be proved to be ill nis 

written docninent produced, hand w ri ting. 


The Imw does not rendf'r it nee('sar\ tluit din*( t ('vidtuicc of tli(‘ handwriting of the person, 
who is alleged to have oxei-utiMl a doed, must hi* gixf ii hv some poison who saw tlie signature 
affixed. It is left to the discretion of tlie .Indue to drt.ermiiio wluit satisfies him that the docu- 
ment is gOTiuino. — Ptr Markhy and Piivh, J.I., Neolkaiito Pandit, 13 P L. it,, 18, 


LXVIII. If a document is required by law to bo attested, it shall not be used 
as evidence until one attesting witness at least has been 
called for tlie jiurjioso of proving its execution, if there 
be an attesting witne.ss alive, and subject to the process 
of the Court and capable of giving cvid-^nce. 

LXIX. If no such attesting witin*ss can ho found, or if the document pur- 
port.s to hav(! Ix'en executed in the LTiiited Kingdom, it 
must he jirovod that the al testation of one attesting 
witness at least is in his Iniudwriting, and that the signa- 
ture of the person executing the document is in the handwriting of that person. 

LXX. The admission of a ]>arty to an attested 
document of its ex(;cution by himself sliall be sufficient 
jiroof of its execution as against him, though it be a 
document required by law to be attested. 

LXXI. If the attesting witness denies or does not 
recollect the execution of the document, its execution may 
be proved by other evidence. 


Proof of execution of 
document required by law 
to be attested. 


Proof where no attesting 
witness found. 


Admission of execution 
by party to attested docu- 
ment. 

Proof when attesting 
witness denios tho oxecu- 
tion. 
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Proof of (lociiinoiit not 
required by law to be at- 
tested. 

LXXIII. In order 


IjXXII. An attested document not required by law 
to be attested may be proved as if it was unattested. 

to ascertain whether a signature, writing, or seal is that 
of tlie person by whom it ])urports to have been written or 
made, any sit^nature, wn*itin<^, or seal admitted or proved 
to the satisfaction of the Court to hnvo been written or 
made by that person may be compared with the one wliich 
is to be proved, althouji^h that signature, writing, or seal has not been produced or 
proved for any other purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the (?ourt to compare the words or figures so 
written with any words or figures alleged to have been written by such person. 


Comparison of sif^natnro, 
writirii; or seal with others 
admitted or proved. 


Public Documents. 


Public documents LXXIV. The following documents are public docu- 

ments : — 

(1) Documents forming the acts, or records of the acts — 

(i) of the sovereign authority, 

(ii) of oflieial bodies and tribunals, and 

(iii) of juiblic otlicers, legislative, judicial and executive, whether of British 
India or of any otIi(‘r part of Her Majesty’s dominions, or of a foreign country. 

(2 ) Public records kept in British India of jirivate doouments. 

Privnte documents. LXXV. All other (hxMimonts are private. 

LXXVI. Every p\iblic oitieer liaving the custody of a jiublic doeument, wliich 
^ . , any iKTsoii has a right to inspect, shall give that person 

lie (locumontT^^^^ ^ demand a copy of it on payment of the legal fees 

therefor, iogoiher witli a certificate wiitteii at the foot of 
such copy that it is a true copy of such document or ])art thcn'of, as the ease may 
be, and such certilicaio shall ]>e dated and subscribed by such olfieor with his name 
and his otlicial title, and shall be sealed, whenever such othcer is authorized by law 
to make use of a seal ; and such copies so certified sliall be called certified copies. 

Mxplimation. — Any officer who, hv the ordinary course of official duty, is 
authorized to deliver sucli copies, shall be deemed to havo the custody of such 
documents within the meaning of this section. 


Proof of documonts by LXXVI I. Sucli certified coju'es may be produced in 

production of certiliud jiroof of the contents of the public documents or parts of 
copies. public documents of which they purport to be copies. 

Proof of other official LXXVI II. The following public documents iihiy 

doLumeuts. he jiroved as follow's : — 

(1.) Acts, orders or m>tifications of the Executive Government of British 
India in any of its departments, or of any Local Government or any department of 
any Local Government, 

by the records of the departments, certified by the heads of those departments 
respectively, 

or by any document purporting to be printed by order of any such Govern- 
ment : 


(2.) The proceedings of the Legislatures, 

by the journals of tliose bodies resjiectively, or by published Acts or abstracts, 
or by copies purporting to bo printed by order of Government : 

(3.) Proclamations, orders or llegulations issued by Her Majesty or by the 
Privy Council, or by any department of Her Majesty’s Government, 



THE EVIDENCE ACT. 


()(59 


by copies or exf-rnets contained in the London Gazette, or purporting to be 
-printed by tlie Queen’s Printer : 

^ (4.) The acts of the Executive or the proceedings of the Legislature of a 

foreign country, 

by journals published by their authority, or commonly received in that country 
as such, or by a copy certified under the seal of the country or sovereign, or by 
recognition thereof in some [)ublic Act of the (jlovornor-General of India in Council : 
(5.) Tlie ])roGeedings ol: a municipal body in Dritisli India, 
by a copy of such proceedings, certified by the li'gal keeper thereof, or by a 
printed book purporting to be published by the authority of such body : 

(G.) Public documents of any other class in a foreign country, 
by the original, or by a copy certified by tiie legal kj'cper tlu'reof, with a certi- 
fic.ate under the seal of a Notary Public;, or of a Ilritish Consul or diphunatic agent, 
that the copy is duly certified by the olficiu* Iniving the legal custody of the original, 
and upon proof of the character of the document according to the law of the 
foreign country. 


Presumption as to gonn- 
inonosH of certified copies. 


PllESlTMPTlOXa AS TO DOCUMENTS. 

LXXIX. The Court shall presume every document purporling to be a cer- 
tificate, certified C(npy, or othiM* doeiinnuit, whitdi is by 
law deel.ired to lx* a.<lmissihl(‘ as (jvidence of any ])arti- 
cular fact, and which pur|)orts to bo duly certified by any 
officer in British India, or by any olli(;'‘r in any Native State in alliance with Her 
Majesty, who is duly aiithorizt'd th(*reto by the (Joverno]‘-( leneral in (’oiineil, to bo 
genuine : Provided that such docunKuit is substantially in the form and purports to 
be executed in the manner directed by law in that behalf. 

The Court shall also presume th.it any ollieer, by whom any such document pur- 
ports to \)C signed or certithal, held, when he signed it, the otlieial character 
vvliich he claims in such paper. 

LXXX. Whenever 


Presumption tia to docu- 
nients pioduccd as record 
of evidence. 


any document is produced before any Court, purporting 
to be a record or memorandum of the evidence, or of any 
])art of the evidence, given by a witness in a. judicial pro- 
ceeding or before any officer authorized by law to take 
such evidence, or to bo a statement or confession by any 
prisoner or accused person, taken in accordance with law, and purporting to be 
signed by any Judge or Magistrate, or by any such officer as aforesaid, the Court 
shall presume — that the document is gonninc ; that any statements as to the 
circumstances under which it was taken, ]nir])orting to be made by the person sign- 
ing it, are true, and that such evidence, statement or confession was duly taken. 

Ss. 353 ei S(’2. of the Code of Crimiii.il Proi’oiluro provide for tlio t.ikirij^ of ovidonco in 
criminal casiia. Ss. 104, 30 t of tho saino Codo provide for the iccoiiliny of stiiU'iiiunta or confos- 
isions made to a Mamstialc. 


LXXXI. The 

Presumption as to 


z(‘ttt!S, nowspapors. 
Acts of Parliament 
other documents. 


Court sliall presume the genuineness of (;very document pur- 
Ga- fiorting to be the London Qfr:rf(r, or f.ho Gazette of In- 
})rivato dia, or the Covernim'nt Gazelle of any Local Govern- 
and ment, or of any colony, dependency or possession of the 
British Crown, or to be a news])aper or journal, or to be a 
copy of a private Act of Parliament printed by the C^netm’s Printer, and of every 
document purporting to be a document directed by any law to bo kept by any per- 
son, if such document is kept substantially in the form lequired by law and is pro- 
duced from proper custody. 

Sco explanation to S. 90, post. 
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LXXXII. When any doouin'ent is produced before any Court, purporting to 
Prosumpiion as to docu- be a document which, by the law in force for the time 
mont admissible in En^dand being m England or Ireland, would be admissible in pro,ot 
without proof of seal or sig- of any particular in any Court of tlustico in England or 
nature. Ireland without proof of the seal or stamp or signature 

authenticating it, or of the iudieial or otlicial character claimed by the person by 
whom it j)urj)()rts to be signed, the Court shall presume that sueb seal, stamp or 
signature is genuine, and that the person signing it held, at the time when he signed 
it, the judicial or olHcial character which he claims, 

and the document shall be adniis.^ible for the same purpose for which it would 
be admissible in England or Ireland 

LXXXIIl. The Court shall presume that maps or plans purporting to be made 
Prosiimplion as to maps by the authority of Goveniiiiont were so made, and are 
or plans mado by authoiity accurate ; but maps or plans made for the purposes of 
of Govornmeut any cause must be proved to be accurate. 

LXXXIV. The Court shall presume tb(‘ genuineness of every book piirpf)rt- 
rrcsumplion as to collec- big to be printed or published under tlio authority of the 
tions of laws and reports of Government of any country, and to contain any of the 
decisions. laws of that country, 

and of every book purporting to contain reports of decisions of the Courts of 
such country. 


LXXXV. TTlc Court shall presume tliat every document purporting to bo a 
_ , power-of-attorney, and to liavc been executed before, 

oflSmw autl.enliuatcMl by, a Notary J>ul,lic, or any (Jourt, 

Judge, Magistrate, British Consul or Yice-C’onsul, or 
rejiresentative of Her Majesty or of the Government of India, was so executed and 
authenticated. 


LXXXVI. The Court may jirosumc that any document purporting to be a 
Presumption as to eer- certified copy of anv judicial record of any country not 
tified copies of foreign forming part of J lor Majesty’s dominions is genuine and 
judicial records. accurate, if the dociuneiit purports to be certified in any 

manner which is certified by any rejireseiitative of Her Majesty or of the Govern- 
ment of India resident in su(di country to he the manner commonly in use in that 
country for the certification of copies of judicial records. 

LXXXVI I. The Court may ])resmne that any hook to which it may refer for 
^ T , information on matters of public or general interest, and 
mapsTnTcharts!^ ^ published map or chart, the statements of which 

are relevant facts, and which is jirodncod for its inspec- 
tion, was written and published by the person, and at the time and jdace, by whom 
or at which it purports to have been written or publisbod. 


to tcle- 


LXXXVill. The Court may ])resume that a message, forwarded from a tele- 
graph office to the person to whom such message purports 
to be addressed, corresponds with a message d(diverod for 
transmission at the ollice from which the message pur- 
ports to be sent ; but the Court shall not make any presumption as to the jierson by 
whom such message was delivered for transmission. 


Presumption as 
graphic messages. 


LXXXIX. The Court sliall presume that every document called for and not 
Presumption as to duo produced after notice to produce, was attested, stamped 
execution, &c., of documents and executed in the manner required by law. 
not produced. 
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XC. Where any docunieiit, purporting or jjroved to bo thirty years old, is 
Tj ■ i>rodueed froiri any custody which tlie Court in the parti- 

monfa SyTears consldcVs ].roj)er, the Court rnay presume that 

• tlie signaiuro and every otl^r part ot such document, 

which purports to be in the handwriting of any particular person is in that person’s 
handwriting, and, in the case of a document executed or attested, that it was duly 
executed and attested by tj^e persons by whom it j)urports to be executed and* 
attested. 

Explanation. — Documents are said to be in ]n*o])er custody if they are in the 
place in which, and under the care of the person with whom, they would naturally 
be ; but no custody is iiujiroper if it is proved to have h ui a legitimate origin, or 
if the circumstances of the particular case are such as to render such an origin 
probable. 

The explanation aj)plios also to section eighty-one. 


Illustrations. 

(rt.) A has beon in possession of landi d pioiM'rty for a Ion" timo Ho produces from his 
euslody deeds relatin" to tlie land showiii,:^ his titles to it. 'J'he (*nstody is proper. 

(A.) A piodiiees dtM.ds riilating to landed property of which ho • is the mortgaged. Tho 
mortgagor is in puss(\ssioii, Tho custody is proper. 

(r.) A, a connection of B, prodiK cs deeds relating to lands in B’s possession, which wero 
deposited with him hy B for safe custody. The custody is proper. 


CiiAPTEu VI. — Of ttte Exclusion of Oral ry Documentary Evidence. 

X(’I. When the terms of a contract, or of a grant, or of any otlier disposition 
Evidence of terms of eon- property Imve Ikmmi reduced to the form of a document, 
tracts, graiils and oilier and in all oascs in whicli any matter is required by law to 
dispositions ()f propiudy bo rialiiced to the form of a document, no evidence shall 
ri'duecd to term of docii- given in proof of the terms of such contract, grant or 
other disposition of jiroperty, or of sucli matter, except 
the document itself, or secondary evidence of its contents in cases in which secon- 
dary evidence is admissible under tlie provisions hereinbefore contained. 

Exception 1. — When a pulJie othc-er is required by law to be appointed in 
writing, and wlicn it is shown that any jiarticular person has acted as such officer, 
the writing by which lie is aj)])ointcd n(‘ed not bo proved. 

Exception 2. — Wills under the Indian Succession Act may be proved by tbo 
probate. 

[For tho words in italics. Act XVII 1, 1872, s. 7, has substituted “admitted to probate in 
British India.”] 

Explanation 1. — This section applies .equally to cases in wliioh the contracts, 
grants or dispositions of prujierty referred to are contained in one document, and to 
cases in which they are contained in more documents than one. 

Explanation 2. — Where there are more originals than one, one original only 
need be proved. 

Explanation 3. — The statement, in any document wlmtever, of a fact other 
than the facts referred to in this section, shall not preclude the admission of oral 
evidence as to the same fact. 

Illustrations 

(rt.) If a contract bo contained in several letters, all tho letters in which it is contained must 
be proved. 

{b.) If a contract is contained in a bill of exchange, the hill of exchange must bo proved. 

(c.) If a bill of exchange is diawn in a set of three, one only need be proved. 
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(d.) A contracts, in wiili nii:, with T>, for tlic dolivoiy indi«?o upon certain terras. The 
contract mentions the fact that li had paid A the prico of other iiidiy;o contracted for verbally on 
another occasion. ' 

Oral evidence is oftVrtjd tliat no payment was made for tho other indigo. The evidence Jis 
admissible. 

(c ) A gives P> a receijit for money paid by B. 

Oral evidence is oileied ot the jiayiiient. 

Th(‘ ovid(jin-e is admissible 

Any omission in tlie ii'cords of a confession or ofher statement of an accused person made by 
a M:igistrat(‘ may l)e ,su])plie(l by ('vid('nco notwitlistanding <S. til of the Kvidenee Act. provided 
tljiit th(‘ eiTOi has not ill ) Hied the accused as to his defence on the merils. S. 533, Code of Criminal 
Troceduie. 

XCII. When the terms of any such contract, ^rant or oilier disposition of 
, ])ro[)crty, or any matter rcnpiired by hiw to bo reduced to 

h.xc iision 0 cMieiKe lonn of a document, have been iirovcd according to 

the last section, no evidence or any oral agreement or 
statonient sliall be admiit(Ml, as between the parties to any such instrument or their 
rejiresentatives in interest, for the purpose of contradicting, varying, adding to, or 
subtracting from, its terms . 

I^roL'iso 1. — Any fact may l^e jiroved wliich would invalidate any document, 
or which would entitle any person to any decree or order relating thereto ; such as 
fraud, intimidation, illegality, want of due exeeuliou, want ol: cajiacity in any con- 
tracting party, want or failure of consideration, or mistalce in fact or law. 

Proviso 2 — 'riie cxistimce of any separate oral agr''emont as to any matter 
on which a doeunieiit is silent, and which is not inconsistimt with its terms, may be 
])rovcd. Jn considering wliether or not this pru\ iso ajiplies, the Court shall have 
regard to the degree of formalit}' of the document. 

Proviso J3 — 'i'lie existimeo of any separatii oral agrc'cment, constituting a con- 
dirion precedent to the aKacdiing of any obligation under any such contract, grant 
or disposition of [)roj)erty, may he proved, 

l^roviso 4. — 'I'he o.Ni^l<‘nce of any distinct snhseqnont oral agreement to rescind 
or modify any such contract, gr.mt or disposition of property may be proved, except 
in eases in which such contract, grant or disjiosition of jiroperty is by law recpiired 
to he in writing, or has been n-giNlcrt'd according to the Jaw in force for the time 
being as to the registration of documents. 

Froviso 5. — Any usage or custom by which incidents not expressly mentioned 
in any contract arc usually annexed to contracts of that description may be proved : 
Provided that the annexing ol such incident would not be repngmint to, or incon- 
sistent with, the exjiross terms of the contract 

l^rovtso (3. — Any fact may be jirovcd which shows in what manner the lan- 
guage of a document is related to existing facts. 

Illnsiroiions, 

{a.) A policy of insurance is effeetod on goods “ in Hhi])a from Calcutta to London.” The 
goods are sliippcd in a particular ship, which is lost. Tho fact that that particular shh) was 
oially cxccptcd from tho policy cannot ho proved. 

{b.) A agrees absoliiti'Jy in wilting to pay B Kb 1,000 on tho first March 1873. Tho fact 
that, at th(j saiiio time, an oial agreement was made that the money should not be paid till the 
thirty-first Mar(di caimot ho ])iovcd. 

(c.) An estate called ‘ tlio Kampiir tea estate’ ia sold by a deed which contains a map of tho 
property sold. The fact tliat land not included in the map had always boon regarded as part of 
the estate and was meant to pass by the deed cannot be pioved. 

(d.) A enters into a written contiact with B to work certain mines, the property of B, upon 
certain terms. A was induced to do so by a misrepresentation of B’-s us to their value. This 
fact may be proved. 
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(<*.) A institutos a suit against B for the specific performance of a contract, and also prays 
that tho contract may he rorormed as to one of its proxisions, us that provision was inserted in it 
hy mistake. A may prove that such a mistake was made as would by law entitle him to have 
the '’ontract reformed. 

(/*) A orders goods of B by a letter, in which nothing is said as to the tiine of payment, 
and accepts the goods on deliv(iry B sues A for the price. A may show that tho goods woi^ 
siii)i)lied on credit for a term still uunxpired. 

{g ) A sells B a horse and verbally warrants him sound. A gives B a paper in thi sc 
words : — ‘ Bought of A horso for Rs 500.’ B may prove the verbal warranty. 

(/<.) A hires lodgings of B, and gives B a eardon which is written — ‘ Rooms, Rs. 200 a month 
A may prove a verbal agreement that tlu'se t<irms were to imdude^ partial board 

A hires lodgings of B for a year, and a regularly stamped agreeirKmt, drawn up by an attor- 
ney, is made between them. It is silent ou the subject of board. A may not provo that board 
was included in the bu-ms verbally. 

(«.) A applies to B for a debt duo to A by sending a receipt for tho money. B keeps the 
receipt and does not send the money. In a suit for the amount, A may prove this. 

(,/.) A and B make a contract in writing to take efiect upon tho happening of a cert/iin 
contingency. The writirg is left with B, who sues A upon it. A may show tho circumstances 
under which it was delivered. 


Exclusion of ovidonce to 
explain or amend ambiguous 
document. 


XCIII. When the langnage used in a docum(3nt is, 
on its face, amhiguous or defective, evidence may not ho 
given of facts which would show its meaning or supply 
its delects. 


Illustrations, 

(a ) A agrees, in writing, to soli a horse to B for ‘ Rs. 1,000, or Rs. 1,500.’ 

Kvidimee cannot he given to show which price was to be given, 

{If) A dijcd contains bhuiks. Evideneo cannot bt) given of facts whieU would show how 
thej’ were meant to bo filled. 

XOIV. When language used in a document is plain 
in itself, and when it applies accurately to existing facts, 
cvi(l(Mice may not he given to show that it was not meant 
to apjily to siieli facts. 

Illustration. • 


Exclusion of evid(jnco 
against application of do- 
cument to existing facts. 


A sells to B, by deed, ‘ my osbite at Rainpiir containing 100 bi'gbas ’ A has an estate at 
Ranipiir containing litO l)c.;hi'H. Evidence* may not lx' nivcn of the fact that the estate meant to 
bo sold was one situated at a difl’erciit place and of a dilfcrent size. 


Evidence as to doenment 
unmeaning in relerenco to 
existing facts. 


XCV. When language used in a document is plain 
in itself, but is unmeaning in reference to existing facts, 
evidence may be given to show that it was used in a 
peculiar sense. 


Illustration. 


A sells to B, Ijy deed, ‘ my house in Calcutta’. 

A had no house in CalcnUa, but it fip])ears that he had a house at TIowrah, of which B h.ad 
b('en in ])ossession since the exccuiion of the deed. 

'J'lu*Hc facts may be proved to show that tho deed related to tho house at Howrah. 


XOVI. When the 

Evidence us to application 
of language which can apply 
to one only of several pei- 
sons. 


facts arc such that tho language used might have boon 
meant to apply to any one, and could not Lave beon 
meant to apply to more than one, of several [lersons or 
things, evidence may be given of facts which show which 
of those persons or things it was intended to applyv to. 


Illustrations, 


(a.) A agrees to sell to B, for Rs. l,00l>, ‘ my while horse.’ A has two white horsos. 
deuce may bo given of facts which show which of them was moant. 


86 


Evi- 



G74 


THE EVIDENCE ACT. 


(A.) A agrpcs to arrompany D to Ilaidarabad. Evidence may be given of facts showing 
whether Uaiduralmd in the Dekkhaii or Ilaidarahad in Sindh was meant. 


Evidence as to application 
of language to one of two 
sets of facts, to neither of 
which the whole corioctly 
applies. 


XCVII. When the language used applies partly to 
one set of existing facts, and partly to another seb of 
existing facts, but the whole of it does not apply correct- 
ly to eitlier, evidence may be given to show to which of 
the two it was meant to apply. 


Illustration, 


A agrees to sell to 11 *my land at X in the oeciijj.ation of Y.* A has land at X, hut not in 
the oeeui)!ition of Y. and h(‘ h.'is land in the oceu])ation of Y, hut it is not at X. Evidence may 
he given of facia showing which ho meant to sell. 


XCVII I. Evidence may be given to show the meaning of illogihlo or not 
. commonly intelligible cliaracters, of foreign, obsolete, 

Evidence as o moaning o technical, local, and provincial expressions, of abbreviations 


illegible characters, &c. 


and of words used in a peculiar sense. 


Illuslration, 

A, a sculptor, agrees to sell to 11 ‘ all my mods.* A has hoth models and modelling tools. 
Evidence may he given to show which ho meant to sell. 

XCIX. Persons who are not parties to a document, 
Who may givo evidence qj. tlieir representatives in tlie interest, ina\'^ give evidence 
of Enuit any facts landing to show a contemporaneous agree- 

inent varying the terms of the document. 

Illustration, 

A and 11 make a contract in writing that B shall soli A certain cotton, to he paid for on dcli- 
Ycry, At th(* same time they make an oral agreenumt that three months’ credit shall ho given to 
A. This could not ho shown as between A and B, but it might bo shown by C, if it atleeted hia 
interests. 

Saving of provisions of C. Notliing in this chapter contained shall be taken 

Indian Succosaion Act re- to «1fL‘ect any of the ])rovisions of the Indian Succession 
lating to w'ills. Act (X of 1805) as to the construction of wills. 


PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 


Chapter VIT. — Of the Burden op Proof. 

Cl. Whoever desire.s any Court to give judgment as to .any log.al right or 
Burden of nroof liability dependent on tlie existence of facts wl.icii lie 

^ * asserts, must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it is said that the 
burden of proof lies on that person. 


Illustrations, 

{a.) A desires a Court to givo judgment that B shall ho punished for a crime which A says 
B has committed. ^ 

A must prove that B committed the crimo. 
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{b.) A desires a Court to givo judgment that ho is entitled to certain land in tho possession 
of B, by reason of facts which he asserts, and which B denies to be true. 

A must prove tho existence of those facts. 


On whom burden of proof 
lies. 


CII. The burden of proof in a suit or proceeding 
lies on that person who would fail if no evidence at all 
were given on either side. 


Illustrations, 


(a.) A sues B for land of which B is in possession, and which, as A asserts, was left to A 
by tho will of 0, B’s father. 

If no evidence were given on either side, B would bo entitled to retain his possession. 

Therefore tho burden of proof is on A. 

(A.) A sues B for money due on a bond. 

The execution of tho bond is admitted, but B says that it was obtained by fraud, which A 
denies. 

If no evidence were given on either side, A would succeed, as tho bond is not disputed and 
tho fraud is not proved. 

Therefore tho burden of proof is on B. 


cm. 

Burden of 
particular fact. 


The burden of proof as to any particular fact lies on that person who 
wishes tho Court to believe in its existence, unless it is 
proo as to j)|.Qvidod By any law that the proof of that fact shall lie 
on any particular person. 


Illustration. 

{(i.) A prosecutes B for theft, and wishes tho Court to bolievo that B admitted tho theft to 
C. A must prove tho adiiiission. 

B wishes the Court to boliovo that, at tho timo in question, he was elsewhere. He must 
prove it. 

Burden of proving fact CIV. The burden of proving any fact necessary to 

to ho lu’oved to make evi- bc proved, in order to enable any person to give evidence 
donco admissiblo, yf any other fact, is on tho person wlio wishes to givo 

such evidence. 


Illustrations, 

{a.) A wishes to prove a dying doclaralion by B. A must jirovo B’s death. 

(b.) A wishes to prove, by secondary evidtuicc, tho contents of a lost document. 

A must prove that the document has been lost. 

CV. When a person is accused of any offence, the burden of proving the^ 
Burden of proving that existence of circnnistffliccs bringing the case within any 
case of accused comes with- of the G ‘iieral Exceptions ill the Indian Penal Code, or 
in exceptions. within any special exception or proviso contained in any 

other part of the same Code, or in any law defining the offence, is upon him, and 
the Court shall presume the absence of such circumstances. 

Illustrations. 

(a ) A, accused of murder, 'alleges that, by reason of uiisoundness of mind, ho did not 
know the nature of tho act. 

The burden of proof is on A. 

(i.) A, accused of murder, alleges that, by grave and sudden provocation, ho was deprived 
of tho power of self-control. 

The burden of proof is on A. 

(c.) Section throe hundred and twenty-fivc of tho Indian Penal Codo provides that who- 
ever, except in tho case provided for by section three hundred and thirty-five, voluntarily causes 
grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing giievous hurt under section three hundred and 
twenty-five. 
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Tho bnrdon of proving tlio circumstances bringing tho case uiulor section three hundred and 
Ihirty-fivo lies on A . 

Tho ffict that tho chargo is made, is equivalent to a statement that every logal condition re 
(juired by law to constitute tho offence charged was fulfilled in tho particular case. Code of Cri- 
minal rrocedurc, S. 221. cl. 

Where a person charged with rioting sets np the exorcise of tho right of private deffcncc, it is 
Ibr him to contradict tliat plea cither from the evidence for tho prosijcution or by evidence adduced 
u\i his own bohtilf It is not for the prosoeAition to show that the acts charged were not done in 
tlio exercise of the right of private defonco. — Omed Ali and others, Cal. II. Ct. Juno 1, 1877. 

Sec also Tookhun Mahato, July 21, 1877. 

Tho plea must be sup]iortod by evidence giving a full and true account of the affair from 
which the ('hr. rge arises. No accused person can at the samo time deny committing an act 
and justify it. Tho law does not admit of justification by putting forward hypothetical cases ; 
jl must b (5 bv proof of actual facts. — Jowshoir Siidar, 1 Cal. L. R., 62. But if the evideiico for tho 
[)i osccaition shows that no offence was commiUod because tlm ace used acted in cxcueise of his 
1. gal rights of private defimee, he should not bo called upon to make his defence at the trial 

arall. 


Burd(m of proving fact 
especially within knowledge. 


eVL When any fact is e.specially within tho know- 
ledge of any person, the burden of proving that fact is 
upon him. 


Illustrations. 


(a.) When a person docs an act with some intention other than that, whieh the character 
ami circumstances of the aet suggest, the hiu'den of proving tluit intention is upon him. 

(fi.) A is eharged with travelling on a railway without a ticket. Tho burden of proving 
tJiat he had a ticket is on him. 


person is alive who has not 
lieard of for seven 

> curs. 


Burden of proving death . CVTI. When the (pic.^ion is whether a man is 
of person known to have alive or dead, and it is shown that he was alive within 
b((ju alive within thirty tliirty years, the burden of proving that he is dead is 
on the person wlio alfinns it. 

CVIII. Provided that when the question is whether a man is alive or dead, 
Rurd('n of proving that proved that he has not been hoard of for seven 

years by those who would naturally have heard of him if 
he had been alive, the burden of proving that he is 
alive is on {shifted to — Act XVlIl, 1872, S. 9) the 
person who allirms it. 

CIX. When the question is whether ])orsons are ])artners, landlord and tenant. 
Burden of proof as to or principal and agent, and it has been shown that they 
relationship in the case of have been acting as such, the burden of proving that they 
pari Tiers, landloid and ten- do not ^taiid, or Jiave ceased to stand to each other in 
uTii, principal and agent. those relationships respectively, is on the person who 
affirms it 

CX. When the question is whether any person is owner of anything of which 
he is shown to be in pos.sossion, the burden of jiroving 
that he is not the owner is on the person who affirms that 
he is not the owner. 

CXI. Where there is a question as to the good faith of a transaction between 
Proof of good faith in parties, one of whom stands to the other in a position 
transactions whom one of active confidence, the burden of ])roving the good 
party is in relation of active faith of the transaction is on the party who is in a position 
of active confidence. 


Burden of 
ownership. 


coniidunco. 


proof as to 


, Illustrations. 

{a.) The good faith of a sale by a client to an attorney is in question in a suit brought by 
the client. The burdem of proving tho good faith of the transaction is on tho attorney. 

(A.) Tho good faith of a sale by a son just como of ago to a father is in question in a suit 
brought by the son. The bui'den of proving the good faith of the transaction is on the father. 
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CXII. Tlie faut tliat any person was born during tbc continuance of fi valid 
ntarriage between bis mother and any man, or withiu two 
Eirth during marriage, eJjrhty days after its dissolution, the mother 

^ remaining uninm-riod, /hall be conclusive proof that he is 

the legitirnatG son of that man, unless it can be shown 
that the parties to the marriage had no access to each other at any time when ho 
could have been hcgottcni. 

OXIII. A iiotihcation in the Gazette of India that any portion of British 
territory has been ceded to any Native State, Prince or 
Jtuler, shall be conelusive proof that a valid cession of 
such territory took place at the date mentioned in such 
notification. 

may presume the existence of any fact which it thinks 
likely to have happened, regard being had to tlio common 
course of natural events, human conduct, and public and 
private business, in their relation to the facts of the par- 
ticular case. 


Proof of cession of terri 
toiy. 


CXIV. The Court 

Court may prchuinc oxis- 
ti‘iu ‘0 of certain facts. 


Illustrations, 

Tho Courtnnay presume — 

(fi.) Thateiman who is in possession of stolen goods soon after tho theft is cither tho thief or 
has received tlio goods knowing them to ho stolen, unless lie can account for his possession : 

(A.) That an aceoiiipliee is unworthy of credit, unless he is corroborated in maleiiitl parti- 
culars ; 

(c.) That a bill of exchange, accc'ptod or endorsed, was accepted or endorsed for good con- 
sideration ; 

(r/.) That a thing or state of things wliich has been shown to ho in existonco within a period 
shorter than that within which such things or states of tilings usiuilly ci'fiso to exist, is still in exis- 
tence : 

(e.) Thai judicial and otTicial acts have been regularly pfTformed : 

(/.) That tho common e()iirs(3 of husiness has Imu'ti followinl in paitioular cases : 

(//.) That ovidonco which could ho, and is not, produced would, if iiroduced, bo unftivourablo 
to tho person who withh jlds it : 

(//.) That if a man refuses to answer a (picstion which ho is not compelled to answer by law, 
tho answer, if given, would be uiifavourablo to him : 

(i.) 'J'hat when a document creating an obligation is in tho hands of the obligor, tho obliga- 
tion has bec'ii discharged. 

liut tho Point shall also have regard to such facts as tho following, in considering whether 
such maxims do or do not apply to the particular case before it : — 

Ah to illustration (r/)~A shop-keejier hns in his till a m.iikcd rupee soon after it was stolon 
and cannot account for its possession .specifically, but is continually receiving ruiioes in the course 
of his husiiK.'SS : 

As to illustration (/)) — A, a person of tho highest chardcter, is tried for causing a man’s death 
by an act of nogligenee in arranging certain machinery. B, a person of er|ually good character, 
who also took part in the arrangement, descrihos precisely what was done, and admits and ex- 
plains the common carelessness of A and himself. 

As to iMustration (b ) — A ciimc is comniittcd by several piTSons. A, B, and C, three of tho 
criminals, ai-e captured on the spot and kept a] lart from each otlu r. Each givi s an account of 
the Clime implicating D, and the accounts corroborate each other in sueli a iiianiier as to render 
previous concert highly improhahle : 

As to illustration (c) — A, the drawer of a bill of cx<‘hangc, was a man of business. B, tho 
acceptor, was a young and ignorant person, completely under A’s infiiiencc : 

Ah to illustration (d ) — It is proved that a riv(‘r lan in a ecilain course five years ago, but it 
is known that there have been Hoods since that time which might change its course ; 

As to illustration (c)— A judicial act, the regularity of which is in question, yvas performed 
under exceptional circumstances : 

As to illustration (/)— Tho question is, whether a letter was received. It is shown to have 
been posted, but tho usual course of tho post was interrupted by disturbances : 
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As to illustration {g ) — A man refuses to produce a document which would hoar on a contract 
of small importance on which he is sued, but which might also injure tho feelings and reputation 
of his family ; 

As to illustration {h ) — A man refuses to answer a epestion which ho is not compellod^by la^ 
to answer, but the answer to it might cause loss to him in matters unconnected with tho matter 
in relation to which it is asked : 

As to illustration {i ) — A bond is in possession of the obligor, but the circumstances of tho 
case are such that he may have stolen it. 

With regard to (^) an important consideration in determining whether tho particular person 
is tho thi(‘f or tho nMiciver is not only tho nature of the article, whoth<^r it is one capable of being 
n^adily iransfeiTful in the course of business — see j)ioviso to {a ) — but whether the iiossossion was 
recent, that is, at no great interval of time after the commission of the theft. 

With icgaid to (/;), S. 1311 dec lares that an accom]>lice shall be a competent witness against 
an accused person, and a conviction is not illegal merely because) it proceeds upon the uncorro- 
boiated testimony of an acconpdicc, Our Courts have, however, invariably discouraged such a 
practice, and in appeal tlio High Courts have frequently sot aside convictions which proceeded 
entirely on such uncorroborated evidence. 8ec Ihidhu Naiikii, I. L. K., 1 liomb., 475 ; JalHr Ali, 
19 W. K., 57 ; Naga, 23 W. K., 24 ; Sadhii Mundul, 21 W. R , G9. 

So in the case of Nazam, 2 Leg. Rem., 170 it was held that although it is true that a convic- 
tion is not illegal because it proceeds upon the uncorroborated testimony of an accomplice, yet 
the unfailing practice of all Courts of Criminal .Tustme in Knghind, as also in India, has boon and 
always should ho to require some corroboration in a material particular from a source independent 
of the accomplice, moie particularly as to the identity of the part}’’ accused by him. It cannot 
for a moment be qiK'stiomal that this is a sound and wholusome rule, and W(Te iij^ otluT mothoil 
followed peifectly innocent persons would he placed at the im'rcy of an approver, who, having 
received a condiiional paidon, would realize that his only sure means of escape would ho to im- 
plicate other jiorsous in his crime. 

The same rule was laid down by the ISIadras High Court in tho case of Ramasami Padayachi, 
I. L. R., 1 Mad., 394. The Jury, in cases tried by Jury, and the (.’Ourt, in cases tried with Assessors, 
may no doubt presume that an accomplice is unworthy of credit unless corroborated, but before 
aeJng on the presumption, the Jury or (Jourt is rc<inirGd by 8. 114 and the seipiel in the* niustra- 
tioii to take into consideration eeitain facts with the view to ascertain tho })rol)ability of the story 
told, and the lulc in the section is thus brought to coincide with the rule observed in England, that 
though the tainted evidence of an accomplice should bo can'fully scjinnod and received with 
caution, and may be treatt‘d Jis unworthy of credit, yet if the Jury in the one case, or tho Court 
in tho other, ci edits that evidence, a conviction piocccding upon it is not illegal. 


Chapter VIII. — Estoppel. 

CXV. When one person has, by his declaration, act or omission, intentionally 
, caused or peimitted another jierson to believe a thing to 

^ ‘ be true and to act upon such belief, neitljcr he nor ids 

representative sliall be allowed, in any suit or proceeding between himseli; and such 
person or Lis representative, to doii}’^ the truth of that tiling. 

Illustration, 

A intentionally and falsely leads B to believe that certain land belongs to A, and thereby 
induci'S B to buy and pay for it. 

The land afterwards becomes tho property of A, and A seeks to set aside tho sale on tho 
ground that, at the linie of tlie sale, ho had no title. He must not bo allowed to prove his want 
of title. 

o£ immoveable property, or person claiming through such 
tenant, shall during the continuance of the tenancy, be 
permitted to deny that tho landlord of such tenant had, at 
the beginning of the tenancy, a title to such imuioveablo 
property ; and no person who came upon any immoveable 
IR’operty by the license of tho person in possession thereof, 


CXVI. No tenant 
Estoppel of tenant ; 

And of license of person 
in possession. 
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sliall be p(*rmittecl to deny that such person had a title to such possession at the 
time wlieii such liceiiise was given. 

CXVII. No acceptor of a bill of exchange shall be permitted to deny that the 
• Estoppel of acceptor of drawer had authority to draw such bill or to endorse it ; 
hill of exchange, bailoo or nor shall any bailee or licensee be permitted to deny that, 
licensee. }iis bailor or licensor had, at the time when the bailment 

or license commenced, authority to make such bailment or grant such license. 

Explanation 1. — The acceptor of a bill of exchange may deny that the bill 
was really drawn by the person by whom it purports to have been drawn. 

Explanation 2. — If a bailee delivers the goods bailed to a person other tliaii 
the bailor, lie may prove that such person had a right to them as against the bailor. 


Chapter IX. — Op Witnesses. 


CXVIII. All persons shall be coinpctont to testify unless the Court considers 
.. that they are prevented from understanding the questions 

10 may cs i y. tiiem, or from giving rational answers to those 

questions, by tender years, extreme old age, disease, whether of body or mind, or 
any other cause of the same kind. 

Explanation . — A lunati(; is not incompetent to testify, unless he is prevented 
by bis lunacy from understanding the questions put to him and giving rational 
answers to them. 


A .Juror or Assessor, in n So.ssions trial, poi’sonally acquainted with any relevant fact is 
bound to inform the .Judge tliat such is the cast* whereupon luj may ho sworn, examined, cross- 
examined and ro-cxaiTjined in tho same manner a.s any other witness S. 294. Code of Criminal 
Procedure. 

In tho same manner a .Judge can be oxarnint'd in a trial before himself. Seo Moohta Singh, 
13 W. li., 60, quoted in the note to S. 294 of tht* (Vale, ]> 3ol ante. Jbit a Magistrjtte who is 
the sole judge of law and of fact is not cornyudent to examine himself as a witness (IVr IMarkby, 
J.) ; whore ho has done so and convicted tho accused, tho conviction is h.id — (/Vr Prinsep, .J.) 
The conviction can bo sustained under S. 107, Evidence Act if after rejecting that evidence, 
there is other ovidcuco, which, if believed, is sufficient to support the conviction. In tho matter of 
Mary Dojiiiolly, I. L. 11., 2 Cal. 40o. 

See also Ilurro Chunder Pal, 20 W. K., 76, quoted in tho note to S. 159, of tho Code, p. 160 

ante. 

A Magistrate is not competent to examine an accused person as a witness except when a 
pardon has been lawfully tciuhjred to, and accepted by him under fcJs. 337, 338 of tho Codo. 
Harmanta Madhoji Kluidkoe, Poiub. II. Ct., Feb. 20, 1877. 


CXIX. A witness who is unable to speak may give bis evidence in any other 
j. , . manner in wliich be can make it inttdligible, as by writing 

or by signs : but such writing must be written and tlio 
signs made in open Court. Evidence so given sliall be deemed to bo oral evidence. 

CXX. In all civil proceedings tbe jiartics to the 
suit, and the husband or wife of any jiarty to the suit, 
shall be competent witnesse.s. In criminal proceedings 
against any per.son, tho husband or wife of such person, 
rcspectivcdy, shall be a competent witness. 

No Judge or Magistrate shall, except upon the special order of some 
Court to which he is subordinate, ho coinpelletl to answer 
any questions as to his own conduct in Court as such 
Judge or Magistrate, or as to anything wliich came to his knowledge in Court as 
such Judge or Magistrate ; but he may bo examined as to other matters which 
occurred in his presence whilst ho was so acting. 


Parties to civil suit, aud 
their wives or husbands. 

Husband or wife of per- 
son under criminal trial. 

cxxi. 

Judges and Magistrates. 
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Illustrations. 


(a.) A on hifl trial lioforc tho Court of Sossion, Buys tliat a deposition was improperly takon 
Ijy r», the Mai’istratc. Ji cannot bo coinpellod to answer questions as to this, except upon the 
Sl)(5cial ord(T of a sujK'rior ( ’ouit. ^ ^ ' 

(h.) A is aecusi d h('f(jro tho Court of Session of having? f^iven false evidence hefuT B, a 
Maf^istrato. B cannot lu' asked what A said cxco])t upon the spticial order of Uki superior Court. 

(c.) A is ae( iis('(l hel'on' tho (^ourt of St'ssion of att('pii)tinj^ to mm dor a Police oliicor 
whilst on liis trial hetbro* li, a Sessions dud.q’o. B may he examiiied as to what <« eurred. 

Jt is the piivih'i^o of tho witiK'ss of whom the question is askiid, If he waives it, it docs not 
lie in the mouth of any other ])<‘isou to assist it. Choddii and others. I'er Stuart C. J., Pearson, 
Oldfield, Straii^ht, JJ., (Si)anldo, J.) Ihs. 2 Leg. Rem., 34, (S. C ) T. L. R., 3 All., 573. 


CXXII. No po»*son wlio in or has boon married shall be coinpolliKl to disclose 
^ . any coinnnmication made to liim durimj^ marriai^e by any 

_ • „ penson to whom lie is or has been married : nor shall h(‘ be 

® jiermitted to disclo.se any such commanication, iinles.s the 

person who made it, or his represtuitative in interest, consent.s, except in suits between 
married persons, or proceedings in which one married person is prosecuted tor any 
crime committed against tho other 

OXXIll. No one shall he jiermitted to give any evidence derived from nnpnh- 

i. f lislied oflicial records relating to any affairs of State. 

Evidence as to athura oi j. -n xi • • c xi x xi i i e 

oxcejit with the permission or the ollicor at the head or 

the department concerned, who shall give or withhold 
such permission as ho thinks fit. 

CXXIV^. No public ollicer S'haU be comjxdlcd to disclose comTminieation.s 
made to him in otlicial conlidence, when he considers tlmt 
the public interests would suffer by disclosure. 

eXXV No Magistrate or Police ollicor shall he 
com])ell(‘d to say whence lie got any information as to 
tho commission of any odfence. 

eXXVI. No barrister, attorney, pleader or vakil, shall at any time be per- 
luittod, unless with his client’s express consent, to disclose 
Professional communica- communication made to liim in the cour^^e and for the 

l)iir|iose of his employment as such barrister, pleader, 
attorney or vakil, by or ou behalf of his client, or to stale tlie contents or condition 
of any document witli wliieb lie lias become acMpiainfced in tlie course and for the 
purpose of Ins professional einjfioymeiit, or to disclo.se any advice given by him to 
his client in tlie eonr.se and for the jmrjiose of sueh oinploymont : 

Provided that nothing in this section shall protect fnmi di.-iclosure — 

(1) Any sucli eoinmunication made in furthc'ranec of any criminal {illcAjal 
substituted for the word “ criminal,” Act XVIIT, 1872, S. 10,) purjiose ; 

(2) Any fact observed by any barrister, pleader, attorney or vakil, in the course 
of his em])loyment as such, showing tli.it any crime or fraud has boon committed 
since tlie comineneeinent of his enijdoyment. 

It is immat(‘rial wlictlier the attention of such barrister {pleader. Act XVII J, 
1872, S. 10,) attorney or vakil was or was not directed to such fact by or on bolialf 
of his client. 

Explanation . — The obligation stated in this section continues after the employ- 
ment has cea.scd. 


Official conuuuiiicatioiis. 

Information as to com- 
mission of ufronccs. 


lions. 


Illustrations. 

{a.) A, n client, says to B, an attorney — “ I havo committed forgery, and I wish you to 
defend mo ” 

As tho defonco of a man known to ho guilty is not a criminal purpose, this communicfition is 
protech'd from disclosuro. 
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(i.) A, a client, says to B, an attorney — “ I wish to obtain possession of property by tho 
use of a forged deed on which I requc*jt you to sue/* ^ " • 

This communication, being made in furtherance of a criminal purpose, is not protected from 
disclosure. 

• (cJ.) A, being charged with cmbe7:/d(nnont, retains B, an attorney, to defend him. In the 
course of tho proceedings, B observes that an entry has ])oen made in A’s account book, charging 
A with the sum said to have been embezzled, which entry was not in the book at the commence- 
ment of his employment. 

This being a fact observed by B in the course of his ciiiplojmient, showing that a fraud lias 
been committed since the commencement of the proceedings, it is not j)rotectod from disclosuro. 


CXXVII. 

Section 126 to 
interpreters, &c. 

CXXVIII. 


Tlie provisions of section one hundred and twenty-six shall apply 
apply to to interpreters, and tlie clerks or servants of barristers, 
pleaders, attorneys and vakils. 

If any party to a suit gives evidence therein at his own instance 
• j 1 or ofcher\vi.se, he shall not be deemed to have consented 
voluntSgTvidlncr ^ thereby to such diselosuro as is mentioned in section one 
liuiidred and twenty-six ; and ir any party to a suit or 
proceeding calls any such barrister {pleader^ Act XVI II, 1872, S. 10), attorney or 
vakil as a witness, ho shall bo deemed to have consented to such disclosure only if 
he questions such barrister, attorney or vakil ou matters which, but for such ques- 
tion, lie would not be at libert}'^ to disclose. 

CXXIX. No one shall be compelled to disclose to the Court any conQdential 
^ , . communication which has taken place between him and 

tioSwUrSladvirr'r*' /egal professional advisor, unless ho offers himself as a 
witness, 111 which case he may be com])olled to disclose 
any such communications as may ap[)ear to tho Court necessary to be known in order 
to explain any evidence which lie has given, hut no others. 

eXXX. No witness who is not a part)’ to a suit shall be compelled to produce 
his title-deeds to any pro])orty, or any document in virtue 
of which he holds any projierty as pledgee or mortgagi’e, 
or any document the production of which might tend to 
criminate him, unless he has agreed in writing to produce them with the person 
seeking the production of such deeds or some person through whom he claims. 

CXXXl. No one shall be compelled to jiroducc documents in bis possession, 
Production of documents which any other person would be entitled to refuse to 
which anolluT poison having if they wcro in his possession, unless such last 

possession, could refuso to mentioned person consents to their production, 
produce. 

CXXXII. A witness shall not bo excused from answering any question as to 
any matter relevant to the matter in issue in any suit or 
ill any civil or criminal proceeding, upon the ground that 
answer will eriuiinate. answer to such question will criminate, or may tend 

directly or indirectly to crimiii.ite, such witness, or that 
it will expose, or tend directly or indirectly to expose, such witness to a penalty or 
forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled to give, shall 
Proviso subject him to any arrest or prosecution, or be proved 

against him in any criminal proceeding, except a prosecu- 
tion for giving false evidence by such answer. 


Production of title-deeds 
of witness not a party. 


Witness not (‘xciised from 
answering on ground that 


Ss. 161, 175 of tho, Code of Criminal Procedure declare that all persons who are supposed 
to bo acquainted with the facts and eircumjitances of a criminal ease or tlio eaiis'e of tho sudden or 
unnatural death of any pcTson, shall bo bound to answer truly all cpiostions put to them by the 
investigating Bolicc officer (other than questions which may criiniiiale them). 

If a witness docs not dosiro to have his answer used against him in a subsequent criminal 
charge, ho must object to answer, although he may know betorehund, that such objection, if the 
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answer is relevant, is perfectly futile, so far as his duty to answer is concomed and must bo over- 
ruled. Gopjil Duh, I. L. It., fllfid., 271, Turner, C. J., Turner, KiudorsleV) JJ., Kernan, IMul- 
tassim Ayyar, J,l., disfi. 'fho disj-aenting Judges hold that S. 182 abolishes the privilege and 
confers an obligation on a witness to answer every fpieslion material to the issue, whether the 
answer eriininatr; him or not, and gives him a right as correlated to tliat duty to claim that that 
answer shall not bo adniitt(al as ( VKbjnco against him in any ciiininal piosecntion. 

!See the ease of Se/nnan v. Nethorclift, 2 C. P. D., />3 for the mb' as to how far a witness ia 
protecti'd flora proceedings in eonscquence of what ho said while nnder examination. Ho ia 
proli'cttd ns to Avhat he said having refenmcc to the iiujiiiry being held and may volunteer 
statenuuits to exjdain imputations on his character and credibility aiising from an imperfect an- 
swer to a (pK'stion ask('d. “ jMalice is no element in such a ('ase unless it bo shown that tho 
statement was made not in tho course of giving evidence and therefore not in tho character of 
witness.” J*cr Coekbnrn, C. J. 

CXXXIII. An accomplice rIwiII be a competent witness against an accused 
person, and a conviction is not illegal merely because it 
Accomplice. proceeds upon the uncorroborated testimony of an accom- 

plice. 

Whore i a witness admhs that ho was cognizant of the crime to which he testifies, and that 
he took no HK'ans to prove iit or disclose it, his evidence must bo considered as no better than that 
of an accomplice — Ohanda Chandalineo, 21 W. R., .)5. 

Tho evidence of Jin accomplicii in Criminal cases would be generally that of a person sup- 
posed to be directly er indiiectly concerned in, or juivy to an ofieneo triable excliisivc'ly by tho 
Court of Session or lligh Court ilum under inciuiry, or committed for trial in which lit* had accept- 
ed a pardon tendcK'd by c('ilain jM agist rates or by tho Sessions or High Court, Ss. 337, 338, Code 
of Cnniinal I’rocediire. 'J’lie cmdes.sion of a j)tTSoii undiT trial lor the sami‘ ofioneo jointly with 
others can be 1ak<'n into consideration against his fellow ])iis()iicr if it aifeets himself and those 
persons — S. 30 ; but as ])ointcd out by Ohear, J.. such conteHsion would md stand as high 

as even tlic evidema' of an accomplice — Nafar and otlicis, 23 W. It , 24. 

With K'spcct to the eMd('n(‘(* of an accompliec* the ('ourt, having regard to the common courso 
of natnial e\ents. or Inmian eoiulind, may jiresuim* that it is nnwortliy of credit nnless corro- 
borated in niatc'i'ial i)articulais, but w'Iktc a ciimc i.s commitb'd by sovaval jx'i’soiis, and thr<*(j of 
tlu'in are i‘n])turt‘d on the sjiot and aic kt'pt apait fiom eaeb ot])er, if j'ac'li gives an acc.oiiiit of tho 
ciimc ini})Hcfiting a foul 111 pfT.son and <lie.se a(‘eountH corroborate eardi other in such a niannor 
as to render jucvioiis corn ert iiighly imprnbahlo, the Court may take this into consideration in 
considering the value of th.at evidence. S. 114 ax/e Illustration (b). 

4'hc following casis contain tin* substance of the leading cases on this subject. (See also 
notes to S. U4 ante and S. 337 of tho Code.) 

Tlie evidence slictuld not be h'li to a flury without such directions and ohservations from tho 
Judge* as the circumstances of tlic ease may require. 

If a Jiulge in a criminal t<ial were to i(*ll tho Jury that in his opinion the evidence was sufii- 
ciont to jnslify them in liiidmg the jirisoner guilty, in a case in which, if the Judge had been 
trying the ease with Assc'^sors tiu; High Court w-ould on appeal have rovc'rscd liis judgment if 
upon the same lividoTu-e he had eonvieteil the luisoner, then no doubt the Court ought on 
appeal, to set asiilo a verdict of guilty found by tho Jury notwithstanding thi* advice was merely 
as to the weight of evidence. 

So, if a Judge*, iiiste'ad of fubising a Jurj’- not to convict upon tho mere uncorroborated evi- 
dence of an accomplice, wen* <o advise them to convict upon such evidence*, or wejre to tell them 
that the nncorroboiate;d cvideiico ot an ae-complice; give.ii unde'r a tender of pardon weis aelmissible, 
and that it was for theun alone to form tlnur opinion upon it, tliat a oonviedion founded upon such 
evidence woubl ho legal, and that such evidence without corroboration miglit bo £icte*d upon with 
as much safety as lhat of any oilier vvitne.ss, I think thei error in tho direction would form a good 
ground of appeal. — Filaheo Biikhsh, 5 W. 11 , 80 : (S. C ) B. L. K., Sup. Vol. (F. B.) 450. Per 
Poace^ck, C. J. ^Komj) and Phear, dJ. concurring). 

Tho law and praeticej of nnr Courts were.* thus summed up hy Phoar, J. (Morris, J. con- 
emring) in tho case of Ssidliu INfundal, 21 W. li., GO : — “ Thei result soeans to he that the Legisla- 
ture has laid it down as a measuio or rule of evidence resting on human experience that an 
acconqiliec is unworthy of credit against an accused person, t. c , so far as Ids testimony implicates 
an accused person, unless ho is corroborated in material particulars in respect to that person : 
that it is the duty of tho Court which in any particular case has to deal with an accomplice’s 
testimony to consider whether this maxim applies to exclude that.^ or not; in other 
words, to consider whether the requisite corroboration is furnished by other evidence or facts 
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proved in the ease, though, at the same time, the Court may rightly in exceptional cases, 
notwithstanding this maxim, and in the absence of this corroboration, give credit to the acc.om- 
“plice’s ttjstimony against tho ae<ais(*d, if it secs good reason for doing so upon ground otliov than, 
sc^to speak, the personal corroboration. 

“ Now in a case tried by Jury, it is the function of the Jury to ascertain tho facts upon tho 
evidence before them, and for that pnr})oso to l>o guided by the law wliich is aj)plicablo, and it is 
in all cases the duty of the Judge to point out to them that law. It was th('r(‘fore tho duty of 
the Judge to lay before tho Jury Hubstantially, to the effect just sot Old, tho principles relative to 
the r('C(^ption of an accrjmplice’s testimony which tho Legislature has saiiction<;d by the Indian 
Evidence Act : nnd tho Judge was wrong in tcdling the Jury that this case was one in which no 
caution or instruction from him was needed on this head. It is. in all cases in whic'.h an accom- 
plice’s testimony is admitted, incumbent on the Judge to inform the Jury of tho results of tho 
law bearing oil this point substantially as we have just endiiavoured to xplain it.” 

It is not sutiicient simply to toll a Jury to considiu' whether the cvidcince of an accomplice 
was strongly corroboratcil as to the prisoners, as that would bo to ask them to consider a question 
which, it is ci-rtaiii, no native Jury in tho mofussil would understand It is the duty ol the Judgo 
to go through tho history of the crime as related hy tho accomplice, to point out any indopondeiit 
evidence proving facts showing that the prisoiu'rs wito, or must have been, present at or cogni- 
zant of, the miinh'r. If such facts are proved they would corroborate the story of tho aiaioni- 
plice. Hut it would not ho enough that the (3videuce should disclose a state of faciis coiisistont 
with the possibility of the truth of the accomplic<'’s story. If the state of facts proved is Cf/nally 
coi’ist stent tvfih, and capable of n‘cciving, a r(‘asonahle and natural explanation on tho hypothesis 
of the piisoner’s innocenci', f/tose fucts^ staiulintf ahme^ ironld he no evidence of (he tenth oi iha 
acconijdice’s story. — Karoo and others, 6 W. it., 44 ; see also liykunlo Nath Hauerjea, 10 W. 
li., 17. 

TJio Bomb, ay High Court, liowever, on the authority of the case of Reg. v. Stubbs (2 Law J. 
Mag. (^a , 16} haslicld that the omission on tlie paii of a S.‘s.^i^)ns Judge to tell the Jury that they 
should require coirolioralion licfnru convicting a piisoiu'r on tho (?vidence of an aecomjilicc*, is not 
nil error in law, as it is coinpcttail to coiivn t on tho uncoriohorated evidence of an accomplice, 
though it is contrary to all [irac'iicc;, — (lami bin Dharoji, 6 Bonih , 57, Crown ctfscs. See also 
Imam Vahid Hakan, 11 ibid, 57 ; Hudhii Nankn, 1. Ij R, 1 Bomb , 475. 

As regards tho amount of corroboration required to support tho ovidcnciJ of approvers, 
Norman, J rcinaikcd: — “ It is siilHcu'iii if tho evidcuce is eorifinnatory of some of tha hading 
of the story of the appioN ers as ag.ainsl the ]).irlicuhir prisoner, so that tho Court 
may he able to picsiime that t)i<*v have t<dd the truth as to the rc'st. Tho ti uo rule on tho 
subject of the coirohoration of tho evidercu of approvers piohahly is, that if tho Court is satisfied 
that the witness is spi'aldiig tho truth in sonni matcrhil part of his testimony, in which it is seen 
that he is confirmed liy uiiimpi'achahle (*vidcnc(\ there m.tv ho just ground for hi'licjving that ho 
also speaks truth in otluu’ parts as to whieli there may he no confirmation.” — Kalachand Dass, 
HW. R., 21. 

There should be corroboraiion such as adds to llie a])pi over’s i^vidcnec against tho partieular 
prisoner, and tliis is nut < omplied witli wlien tlnae is no e\i.lenee apart from Uii>t of tho aucoin- 
plice which idi'iit ities the piisjunu’ with the eommissioii of tho offonee with which he is charged; 
iiotliing whii-h di^tinctl} goes to piove f.hat he wms in any way eorinocted with tho commission 
of the ])rinci])al ofl'cnces. Facts v/hieh do not show the coiiuoction of the prisoner with the 
commis.siou of the offence with wliieli he is chaiged are no coiToboration in the sense in which 
tho word is u.sed in such eases, although tiny may tend to show that oortain portions of what tho 
aeeom])lie(i says are true. — Nowah Jan, 8 W. R, 19 (see p 2.3) ])er iMaepherson, J. 

So in the ease of Jhiikiionl onath H:m(‘rjea, 2 H. L. R , 3, (i\ H.) Footnote. It was laid down 
that before tlnj evidiuiei) of an accemjdicu can hi' safely dependi'd upon, so far as it affects tho 
prisoner, it ought to lie coriohorated — that is, that otlier evidence from soiiiees indeperuhmt of 
the apjiroviir, should he loitln'orning ridative to facts winch implicate the pii.^toner in the same 
w.'i} as the stoi V of flic ay)|)io\(r docs. See alst) i\Iohesh Hiswas, 19 W, R., 16. 

S. 00 (if the Fvidcnce Act enahli's a Court te take into (lonsideration a (‘onfession made by 
an ae( used iieisoii affei-ting himself and anothei person as well as against himself Sec note to 
S 30 Such a conlfssion is, howevei’, no proper h ‘gal corroboration of the evidence of an 

accomplice. — Malapa bin Kapana and others, 81 Hoiiib , 196 ; Jailer All, 19 W. R., 57, &e., &:c. 


Number of witnesses. 


The evidence of a complai nant oven if nncorrobor. 
accused person , — In re li^lum Mundul, 22 VV. R., 32. 


CXXXl V. No particular number of witnesses shall 
in any ease be reijuired for tlio proof of any fact, 
ilainant oven if uncorroborated is sufficient for tho conviction of the 



684 


THE EVIDENCE ACT. 


Chapter X.— Of the Examination of Witnesses. 

CXXXV. The order in which witnesses are produced and examined shall be- 
_ _ . ... - reffiilated by the law and practice for the time beina 

oxaiifn fdatins to civil an<l criminal procedure respectively, and, 

in the absence of any such law, by the discretion of the 

Court. 

CXXXVI. When either party proposes to ^ive evidence of any fact, the 
,, , , , ^ , Judifo may ask the party proixisinff to give the evidence 

PvifionTfi ^ ^ vvhat manner the alleged fact, if proved, would be re- 

levant ; and the Judge shall admit the evidence if he thinks 
that the fact, if proved, would be relevant, and not otherwise. 

If the fact projiosed to be ])voved one of which evidence is admissible only 
upon ])roof of some other fact, suck last mentioned fact must be proved before evi- 
dence is given of the fact first mentioned, unless the party undertakes to give proof 
of such fact and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged fact being 
first proved, the Judge may, in his discretion, cither permit evidence of the first fact 
to be given before the second fact is proved, or retpiire evidence to be given of the 
second fact before evidence is given of the first fact. 


Ilhtstrntions. 


(fT.) It is proposed to prove a statement about a rolevanf fact by a pei-son alleged to be dead, 
which statement is relevant under section thirty-two 

The fact that the person is dead must Iw proved by the person proposing to prove the state- 
ment before evidence is given of the statemiuit. 

(A.) It is firoposed to prove, h}" a copy, tho contents of a document said to be lost. 

The fact that the original is lost must be jiroved by the person proposing to produce tho 
copy, before the copy is prodiu-ed. 

" (r.) A is accused of roeidving stolen propertj’^, knowing it to have boon stolon. 

It is proposed to provi^ that h(.' denii'd tho possession of the property. 

The relevancy of tho denial dep(ujds on tlu* identity of the property. Tho Court may, in its 
discretion, oitJuT require thcj property to he identified hedoro the (hmialof tho prisses-sion is proved, 
or permit tho denial of tho possession to he proved ladore the property is identified. 

(rf ) It is proposed to provo a fact (z\) which i.s said to hav(* been tho (-ause or effect of a fact 
in issue There arc several intermedi.'ito facts (U, C, and 1)) wliieh must he shown to exist before 
the fact (A) <;an he regarded as tho cause or effect of the fact in issue Tlic Court may either 
permit A to ho proved before B, C, or D is proved, or may rccpiiro proof of B, C, and J) boforo 
permitting jiroof of A. 


Examinalion-in-chief. 

Cross-examination. 

Re- exami n ation . 
called his re-examination. 


CXXXVII. The examination of a witness by the 
part}" who calls him shall be called his examination. in -chief. 

The examination of a witness by the adverse party 
shall be called his cross-examination. 

The examination of a witnes.s, subsequent to the 
cross-examination by tho party who called him, shall be 


. . CXXXVITI. Witnesses shall be be first examined- 

iii-cbief, thcii (if the adverse party so desires) cross-exa- 
mined, then (it tlic party calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts, but the 
cross-examination need not bo confined to the facts to which the witness testified on 
his examination-in-chief. 

The re-examination shall he directed to the explanation of matters referred to 
in cross-examination ; and if new matter is, by permission of tho Court, introduced 
in re-exainiuation, the adverse party may further cross-examine upon that matter. 



THE EVIDENCE ACT. 


686 


•Cross-examination of per- 
son called to produce a docu- 
ment. 

Witnesses to character. 


Leading questions. 


The Court cannot refuse to allow a witness to ho cross-examined who has been called by 
itself. — Grish Chundor Talookdar, 5 Cal. L. R., 364, 

CXXXIX. A person summoned to produce a docu- 
ment docs not become a witness by the mere fact that he 
produces it, and cannot be cross-examined unless and 
until he is called as a witness. 

CXL. Witnesses to character may be cross-examined 
and re-examined. 

CXLI. Any question suggesting the answer which 
the person putting it wishes or expects to receive, is called 
a leading question. 

CXLII. Leading questions must not, if objected to by the adverse party, be 
When they must not be in an cxamination-in-chief, or in a re-examination, 

asked. except with the permission of the Court. 

The Court shall permit leading question.^ as to matters which are introductory 
or undisputed, or wliich have, in its opinion, been already sufficiently proved. 

CXLllI. Leading questions may bo asked in cross- 
Whon they may be asked, examination. 

CXLIV. Any witness may be ashed, whilst under examination, whether any 
contract, grant or other disposition of property, as to 
matters in ^kich he is giving evidence was nob contained in a docu- 
meiit ; and if he says that it was, or if he is about to 
make any statement as to the contents of any document, which, in the opinion of 
the Court, ought to be ])ro(lnced, the adverse party may olqect to such evidence 
being given until such doeument is produced, or until facts have been proved which 
entitle the party who calls the witness to give secondary evidence of it. 

Ejcplamtion . — A witness may give oral evidence of statements made by other 
persons about the contents of documents if such statements are in themselves rele- 
vant facts. 

Illustration . 

Tho quo.stion is whether A assaulted B. 

C deposes that ho heard A s.iy to D— “ B wrote a letter arousing mo of theft, and I will ho 
revenged on him.” This statement is redevant, as showing A’s motive for the assault, and ovi- 
dcnco inay ho given of it, though no other evidence is given about tho letter. 

CXLV. A witness may be cross-examined a.s to previous statements made by 
him in writing or reduced into writing, and relevant to 
Cross-examination as to matters in question, without •sucdi writing being shown 
writin^'^ statements in being proved ; but if it is intended to contradict 

liim by the writing, his attention must, before the writing 
can be proved, be called to those parts of it which are to be used for the purpose of 
contradicting him. 

CXLYI. When a witness is cross-examined, he way, 
in addition to tlie questions hereinbefore referred to, be 
asked any questions which tend 

(1) to test bis veracity ; 

(2) to discover who he is and what is his position in life ; or 

(3) to shake his credit, by injuring his character, although the answer to such 
questions might toad directly or indirectly to criminate him, or might expose or tend 
directly or indirectly to expose him to a penalty or forfeiture. 

No inferenoo is to bo drawn from not putting cpicstions in cross-examination. — Madho Rao 
Caiuta Pant Galai, Feb. 7, 1837, per Parko, B. ; 5 W. R., 33, Privy Council Cases. 


Questions lawful in cross- 
examination. 
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When witness to be com- 
pelled to answer. 


Court to df'cido when 
question shall la' asked and 
wIk'ti witness compelled to 
answer. 


CXLVII. If liny such question relates to a matter 
relevant to the suit or proceeding, the provisions of section^ 
one hundred and thirty-two shall apply thereto. •, 

CXLVllI. If any such question relates to a matter not relevant to the suit 
or proceeding, except in so far as it affects the credit of 
the witness by injuring liis character, the Court shall de- 
cide whether or not the witness shall bo compelled to 
answer it, and may, if it thinks tit, warn the witness that 
be is not obliged to answer it. In exercising its diserc-^ 
tion, the Court shall have regard to the following considerations : — 

(1.) Such (piestions an‘ proper if they are of siicli a natui’e that the truth of 
the imputation conveyc'd by thtun would seriously affect the opinion of the Court as 
to the credibility of the witness on the matter to which he testifies : 

(2.) Such questions are improper if the impiilation which they convey relates 
to matters so remote in time, or of such a charaetm*, that the truth of tlu; imputation 
would not affect, or would affect in a slight d(;grce, the ()])ini()n of the Court as to 
the credibility of the witness on the matter to which he testifies : 

(3 ) Such questions are improper if there is a great disproportion between the 
importanee of the imputation made against the witness’s character and the import- 
ance of his evidence : 

( t ) The Court may, if it sees fit, draw from the witness’s refusal to answer 
the inference that the answer if given would ho unf.ivourable. 

CXLIX. No such question .as i?^ referred to in section one hundred and forty- 
^ 1 , ,1 eight ought to he asked, unless the iiersoii asking it has 

without lociaoiiablo grounds, ground,s ior thinking that the imputation which 

it conveys is well-founded. 


lU ml rat ions. 

(a ) A barrister is instructed bj’’ an attorney or vakil that an important witness is a dakait. 
This is a reasonahle ground ft)i asking tho witness whether Iks is a diikait 

{b.) A pleader is iiifornu'd by a pi'rson in Court that an impoit.iiit wilni'ss is a diikait. Tho 
informant, on bcung (luestioiu d by the ph'udoi, giv'os satisfactory reasons for his statement. This 
is a leasonablc ground for asking tlie witmss whether he is a iluk.iit 

{c ) A witness, of wluim nolliing whati'vcr is known, is uskud at random whether lie is a 
dakait. Tliere aie here no reasonahli! grounds for the question. 

{d.) A witness, of whom nothing whatever is known, being questioned as to his mode of 
life and means of living, gives unsaiisfaUery aiiswuis. This may be a reasonable ground for 
asking him if he is a dakait. 


CL. If the Court is of oinnion that any such question was asked without rea- 
Proeedure of Court in sonahle grounds, it may, if it was asked by any barris- 
case of question b»Mng asked tor, pleader, vakil or attormy, rejiort the circiimstanci'S of 
without reasonable giouiids. ^he case to the High Court or other authority to which 
such baiTister, pleader, vakil or attorney is subject in the exercise of his profession. 

CLI. Tile Com t may forbid any que.stions or inquiries which it regards as 
indecent or scandalous, although such questions or in- 
quiries may have some bearing on the questions before 
tlie Court, unless they relate to facts in issue or to matters 
necessary to be known in order to determine whether or not the facts in issue 
existed. 

CLII. The Court shall forbid any question which appears to it to be intended 
Questions intended to in- to insult or iiuuoy, or which, tliough proper in itself, ap- 
sult or annoy. pcurs to the Court needlessly offensive in form. 


Indecent and scandalous 
questions. 
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CLIII. When a witness has been asked and has answered any question which 
Exclusion of evidonre to i*^ relevent to the inquiry only in so far as it tends to 
Voniiiulict jinswors to ques- shake his credit by injuring his character, no evidenco 
tu<^ns tf stiiig vcr.'icity. shall bo given to contradict him ; but if be answers falsely, 

he may afterwards be charged with giving false evidence. 

Exception 1. — If a witness is asked whether ho has been previously convicted 
of any crime and denies it, evidence may be given of his previous conviction. 

As to th(i manner in which a previous conviction may bo proved, see Codo of Criminal Pro- 
cedure, S. 326. 

Exception 2 — If a witness is asked any question tending to impeach his 
impartiality, and answers it by denying facts suggested, he may be contradicted. 

lUustratio7is, 

(a.) A claim against an underwriter ia revsistod on the ground of fraud. 

The claimant ia asked whether, in a former transaction, he has not mado a fraudulent claim* 
He denies it. 

Evidence is o/Fcrod to show that he did mak(5 such a claim. 

The evidenco ia inadniissibh'. 

{if.) A wilTK'ss is asked wliether ho was not dismissed from a situation for dishonesty. Ho 
denies it 

F.vidc'ueo is ofb rod to show that ho was dismis.sed for dishonesty. 

Th(i evidence is not admissible. 

(c.) A atlirms that on a certain daj?^ he saw B at Lahore 

A is asked wlu'tln’r ho liimself was not on that day at Calcutta. lie denies it. 

Evidence ia oflciM'd to show tliat A was on that day at Calcutta, 

The evidence ia adinissihlo, not as eoiilr.'idictini» A oii n f.iet which alfeots his credit, hut as 
contradicting tlnj alleged fact th.it li was seen on tlic day in ((uestion in Lahore. 

Tn (‘aeli of these cases the' witness might, if his dt'iiial was false, he charged with giving 
false evidence. 

(d.) A is asked whether his family has not had a hlood feud with the family of B against 
whom ho gives evidence. 

ile doilies it. lie may ho contradicted on the ground that the question tends to impeach his 
impartiality. 

CLIV. The Court may, in its discretion, permit the person who calls a witness 
Quc.stion by party to his to put anj' quc.stions to him which miglit bo put in cross- 
own witness. examination by the adverse party. 

CLV. The credit of a witness may be impeached in the following ways by the 
Impeaching credit of adver.so party, or, with the consent of the Court, by the 
witncs.s. pii-i’ty who calls him : — 

(1.) By the evidence of jiorsons who tc.stify that they, from their knowledge 
of the wiinc 3 s.s, bidiovo him to bo unworfcliy of credit ; 

(2.) By proof that the witness has been bribed, or has Jiacl {accepted — substi- 
tuted for “iiad” Act XVIII, IS72, S. 11) the offer of a bribe, or has received any 
other corrupt inducement to give liis evidence ; 

(3.) By proof of a former statement inconsistent with any part of bis evidence 
which is liable to be contradicted ; 

(4.) Wlien a man is prosecuted for rape or an attempt to ravi.sh, it may be 
shown that the prosecutrix was of generally immoral character. 

Explanation . — A witness declaring another witness to be unworthy of credit may 
not, upon bis examination*in-cbief, give reasons for his belief, but he may be a.sked his 
reasons in cross-examination, and the answers wliieb be gives cannot bo contradicted, 
though, if they are false, lie may afterwards bo charged with giving false evidence. 

Illustrations. 

{a.) A sues B for the price of goods sold and delivered to B. 

0 says that ho delivered the goods to B. 
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Evidence is offered to show that, on a previous occasion, he said that ho had not delivered 
the goods to B. 

Tho evidence ih admiHsildo. 

(&.) A is indicted for the murder of B. . . ♦ 

C bays thfit B, when dyiiiJ^, declared that A had "iven B tho wound of which he died. 
Evidenetj is offered to show that, on a previous occasion, C said that tho wound was not 
given by A or in his presence, 

TJie evidence is admissible. 

CLVI. When a witness wliom it is intended to corroborate gives evidence of 
.any relevant fact, be may be qiiustionud as to any other 
Qaestions ^ cireunistances which he observed at or near to the time or 

relevant admissible. place at which such relevant fact ocean cd, if the Courtis 
of opinion that such circninstanees, if proved, would 
corroborate the testimony of the witness as to the relevant fact which he testifies. 


Illustration, 

A, an accomplion, gives an account of a robbin-y in which ho took part. Ho describes various 
incidents uneonneided with the robbiTy which occuried on his Wtiy to and from the place where 
it was commitlod. 

Independent evidence of these facts may he given in order to corroborate his evidence as to 
the robbery itself. 


CLVII. In order 

Former statements of 
witness may be proved to 


testimony 


to corroborate the testimony of a witness, any fornjcr 
statement made by such witness relating to the same fact, 
at or about the time when the fact took place, or heforo 
any authority legally competent to investigate the fact, 
may be 2ff*oved. 

any statement, relevant under section thirty-two or 
thirty -three, is ])r()Vcd, all matters may be proved, either 
in Older to contradict or to corroborate it, or in order to 
inijicach or conlinn the credit of the [lerson bj" whom it 
was made, which miglit have been jiroved if that jjersoii 
had been called as a witness and had denied upon cross-exaniiiiation the truth of 
the matter suggested. 

CL IX. A witness may, while under examination, refresh his memory by refer- 

llofrcBhing memory. "'ntiii*,' made by liimsell: ut the time of tho 

traii.^aciion coneeniing wdiich lie is questioned, or so soon 
afteiwvards that the Court considers it likely that the transaction was at that time 
fresh in his memory. 

The witnes.^ may also refer to any such writing made by any other j^erson and 
read by the witness within the time aforesaid, if when he read it he knew it to be 
correct. 


coiTohoriito later 
as lo same fact. 


CLVIII. Whenever 

\Vhat niaUcrs m;iy 1)« 
proved in connection witli 
piov(‘d stiiteiiKint relevant 
under section 32 or 33. 


Whenever a witness may refresh his memory by reference to any document, he 
When witness may use m^'y, with the p(‘nnission of the Court refer to a copy of 
copy of document to refresh such document : Provided tlio Court be satisfied that there 
memory. jg suflicient rea.son for the non -production of the original. 

An exj^ert may refresh his memory by reference to professional treatises. 


A witiK^ys cannot bo comj)(3lled to refresh his memory from any document unless it is in tho 
possession of the party who desires to put it to tho witness, or is, at least, such as ho can insist 
on having produced A Police Diary is a document wdiich an accused is not entitled to call for 
(S. 172, Codo of Crimiiuil Procedure) and be entitled to require that it shall bo refcircd to for tho 
purposf of refrushing tho memory of a PoUco officer . — In re Kali Churn Chumari, 10 Cal. L. K., 
61 ; (S. C.)l. L. It, 8 Cal., 166. 
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CLX. A witnes'^ may Jilso testify to facts mentioned in finy such document 
^ i ^ X 3 as is mentioned in section one hundred and fifty-nine, 

LntlVcd in «lthou!?h ho has no specific recollection of the facta 
Pijction 159. tliemselves, ir he is sure that the tacts were correctly 

recorded in the document. 

Illustration. 

A hook-kcopor may toslify to faots recorded by him ia books regfularlj’’ kept in the course 
of biisinosH, if ho knows that tho books Woru correctly kopt, although ho has forgotten tho parti- 
cular transactions entored. 

CLX I. Any writing referred to under the provisions of tlie two last preceding 
Right of adverse party as sections must be ])roduced an(i shown to the adverse party 
to writing used to ri fresh if he requires it ; such i^arty may, if he pleases, cross- 
memory. exnniine the witness thereupon. 

CLXTI. A witness summoned to produce a document sliall, if it is in liis pos- 
, session or power, bring it to Court, notwithstanding any 
ohjeetion which there may bo to its production or to its 
admissibility. Tho validity of any sueli obj(‘ction shall be decided on liy the Court. 

'^riio Court, if it sees lit, may inspect tlie document, unhjss it refers to matters 
of State, or take other evidence to enable it to determine on its admissibility. 

If for such a purpose it is necfjssary to cause any document to be translated, 
rn 1 X the Court may, if it thinks fit, direct tlie translator to 

keej) the contents secret unless the documont is to ho 
given in evidence : and if the interpreter disobeys such direction, ho shall he held to 
have committed an offence under section one hundred and sixty-six of the Indian 
Penal (,\)de. 

('LX I II. When a party calls for a document wliich he has given tlie otlier 
party notice to produce, and such document is produce 1 
(nvuig as ('Vidence, of do- inspected by the party calling for its production ho 

duced on noueu. IS bound to givc it as evidence il tlie party producing it 

requires him to do so. 

CLX IV. When a party refuses to produce a document which he has had 
Using, as evidonro, of do- notice to produce, he cannot afterwards use tho document 
cuiiK'iit piodiution of which as evideneo without the consent of the otlier party or tho 


was refused on notice. 


order of the Court. 


Illustration. 

A sues C on an agreomrnt and gives R notice to prodiien it. At tho trial A calls for the docu- 
mont and H refuses to ])r()ducc it. A gi\es si'cimdary evidence of its eontents. 13 seeks to 
produce the document itself to eontradiet the secondary evidence given hy A, or in order to show 
that the agreement is not stamped. He caniiot do so. 

CLXV. The Judge may, in order to discover or to obtain proper proof of 
relevant facts, ask any question he pleases, in any form, 
Judges power to put at any time, of any witness, Or of the parties, about any 
quGs ions oi or cr pro uc- relevant or irrelevant ; and may order the production 

of any document or thing : and neither the parties nor 
their agents shall be entitled to make any objection to any such question or order, 
nor, without the leave of the Court, to cross-examine any witness upon any answer 
given in reply to any such question : 

Provided that the judgment must be based upon facts declared by this Act to 
be relevant, and duly proved : 

Provided also this section shall not authorize any Judge to compel any witness 
to answer any question, or to produce any document vvhicli such witness would ba 
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entitled to refuse to answer or ja’oduco under sections one Imndrcd and twenty-ono 
to one hundred and thirty-one, both inclusive, if the question were asked or the 
document were called for by the adverse party; nor shall the Judge ask any ques- 
tion which it would be iinpro])er for any other person to ask under section or/) 
hundred and forty-eight or one hundred and forty-nine ;'nor shall he dispense with 
pi’imary evidence of any document, except in the cases hereinbefore excepted. 

The term “Judge” would not ordinarily incdiido a Magistrate, and it in not specially defined 
by this Act or hy tlie “ General Clauses Act” (1, 1868). “ Court,” howtwer, is defined by S. 3, 

a)?tej to “ include all Magistratos,” so that probably S. 165 would bo held to apply to proceed- 
ings ])ofort; a Alagistratc. 

On the exaniination-in-chicf being finished, the Sessions Judge; questioned almost all the 
witnesses at considerable buigili upon the very points to w'hicdi lie must have known that the 
cross-examination would certainly and properly be directed. The r(;sult of this was to render the 
cross-examination of the Pleader to a great extent ine(l(;cUve by assisting the witnesses 
to explain away in anticipation the points which may have aiTurdod propt;r ground for useful 
eross-(;xaminati()n. It is not the province of a (\)urt to examine the witiu'sscs unless the Pleaders 
on either side liave omitti'd to put sonu; material fuither question : the Court should as a rule 
b'ave the witnesses to be dealt with by the Pleaders as laid down in S. 138. Noor Bux, 7 Cal. 
Ti. R , 385 : (S. C.) T. L. R , 0 Cal., 270. 

Where the Sessions Judge thinks it necessary to call one of the witni'sses for the proseentiou 
examined before the JMagistvate but not tallied on the part of the prosecution, for the purpose of 
eliciting some facts which hi; considi'red iKMCssaiy lor the prosoeution, the pvisoTUT ought to bo 
allowed an opportunity of putting any questions ho thinks proper in eross-exainination. — Grish 
Chundcr Talukdar, T. L. 11,5 Cab, 611. 

When the Counsel for th(‘ jiii.soniT has examined or declined to cross-('xamino a witness, 
and the Court afterwards of its own motion examined him, tin; witness cannot then, without the 
pevuiission of the Couit, bo sub^ioeted to eross-exaniiiiatiou. Wlien .after tlu' examination of a 
witness by the complainant and the defendant the ('ourt taki's him in band, he is j)ut under 
spi'cial ]>resHure. as tin; Judge is empowered to ask .any (pi('>«tion he pleas(;s in any form .about 
any fact relcv.aiit or irrelevant, S. 165; .and he is ther(;foro at the s.ami; lime placed under tho 
spi'cial protection of the Court, which may, at its discretion, allow a party to cross-exainiiu; him, 
biiL this cannot bi; askial for as a matter of right. 

Tho principle ap])lics equally wheth(;r it is intended to diree.fc the ('lamination to the witness’s 
statements of fact, or to circumst!ine(;s touching his eia.'dibility, for any qiu'stion iru'.ant to impair 
his credit tends, or is so (b'signod, to get rid of tin; efieetofall his answers and of oa(jh of them 
just as much .as one; that may bring out an inconsistency or a eontiadietion. Ft is then a cross- 
examination upon answers, upon i;very answer given to the Court, and is therefore to tho Court’s 
control. — Sakh.'iram INIakundji, 1 Bomb., 166. 


CLXVl. 


Powa't of jury or nsscs- 
bors to put qucbtioiis. 


In casus tried hy jury or with assos.sors, the jury or asses.sors may 
jiut any questions to the witnesses, through or by leave 
of the Judge, which the Judge himself iqight put and 
which he considers proper. 


Cffapter XT.— -Or Improper Amnsswif and D ejection of Evidence. 

CLXVl I. The improper admi.ssion or rejection of evidence sliall not be ground 
of itself for a new trial or reversal of any decision in any 
No new trial for improper c^se, if it shall appear to tlic Court before wliich such 
evidence^ ^ objection is raised that, independently of the evidence 

objected to and admitted, there was sufiieiuiit evidence to 
justify the decision, or that, if the rejected evidence had been received, it ought not 
to have varied the decision. 

This section applies to criminal as well as to civil cases, and even to a case tried by Jury in 
which evidenei; not legally admissible, a confession had been laid boforo the Jury. The Court 
tlien proceeded to consider tho evidence in tho case, and holding that it was sullicient to support 
the conviction, refuscal to interfere. Fer Qarth^ C. J., and rontifex , «/., llorribolo Chunder Ghoso, 
25 W. 11. 36 ; (S. C.) 1. L. R., 1 Cal., 207. 
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So also in the case of Pitambar Jana, I. L. R., 2 Bomb., 61, the Bombay iTigh Court hold on 
the authority of the cases oflvog. v. Navroji, 9 Bomb., 358, and lleg. v. Hurribole Chundcr Ghoae, 
25 W. It., 36 ; (S. 0)1. L. It , 1 Cal., 207, that it had power to review the whole case and dctcr- 
niiiie whether if a question found to have been improperly rejected had boon admitted, the result 
Vvould have been the same. 'J’he judgmimt is as follows : — 

Apart from those two eases, t. e., if the question wore now raised for the first time, wo think 
that, by Clause 26 of tlus Letters Patent, 1865, and Section 101 of the High Court’s Criminal 
Pioeeduic Act (now re-enactod in S. 431 of the Code), the power of so reviewing the whole case, 
on a point of law such as the admissibility of rejected evidoneo \vh(3n rosorv(‘d, is expressly con- 
fei led on this Court. Wo arc clearly of opinion that Section 167 of tho Indian Evidoneo Act, 
1S72, is appHeablc to crirriirial as well as to civil cases, and is so to criminal eases, wh(5thor or not 
tho trial has heon had hehue a J urj’, and that the. expnission in that section “ the Court before 
which such objection is raiscal,” includes the; reviewing or Apj)ollato Court. That tho 167th 
section applicis to criminal as well as to Civil Courts is, wo think, satisfactorily established by tho 
Ist sc'ction, which rondc'rs tho Act applicable “ to all judicnal proceedings in or before any Court 
including Courts I^Tartial” wilb ccjrtain exceptions not material in this case?, and by section 3 which 
declarc's that the word ‘ Court’ includes all Judges and IMagistrates. " 

If, however, the ovidemu) after ex( hiding that improperly admitted is such that tho Jury 
might not unreasonably find the aceusi'd or some of them guilty, but is not conclusive as to their 
guilt, the Court will ord(’r a now trial. — Keg. v. Amiitoo Govinda, 10 Bomb,, 497. 

So also in the case of Gogon Chundcr Bose, I. L. U.. 6 Cal., 247, in which it was hold that a 
judgment in a Court not declaring a certain docuuu'iit to ho a Ibrgciry had botiu improperly ad- 
inittt'd as evidence^ on tho (‘liminal trial, tlie High Court procccdt‘d to considiT whethei the other 
evidence was sullicient for the verdict of a Jiuy convicting tho prisoner and having luund lljat it 
was not aullicioiit acquitted him. 


ACT XVI 11 OF ]872. 

rA88EB IlY TUB GoV ICUNOH-G eNEUAL OF I.VDJA IN CoUNCtr/. 


(deceived the assent of ILis Jj^xceJlency the Governor •General on the 'I'Mh August 

is 72 .; 

WiiEitEAS it is exjiediciit to amend tho Indian Evi- 
dence Act, I87li ; It is lierehy enacted as follows : — 

I. Tliis Act may be called “ The Indian Evidence 
Act Amendment Act 

And it shall t'ome into force on the jiassing thereof. 

II. In section thirty -two of the Indian Evidence 
Act, 1872, clauses (5) and ((5), after the word ‘‘relation- 
slii]),'' the words “ blood, marriage or adoption” shall be 
inserted. 

III. Ill section forty-one of the same Act, lines seventeen, twenty and twenty- 

, , , three, after tho word “judgment,” the words “ order or 

Amoudmentof&ocUon41. Qecree” sl.all be insoi-te.l. 

IV. In section forty-five of the same Aci, line five, after the word “ art,” the 

words “ or in questions as to identity of handwriting” 
Amendment ot Section 45. inserted. 

V. In section fifty-seven of the same Act, paragraph after the word 

Amendment of Section 57- “ road,” the words “ on land or at sea” sliall he inserted. 

VI. In section sixty-six of tlic same Act, line five, after the word “ is” the 
Amendment of Section GO- words ” or to hia attorney or pleader” shall bo inserted. 


Preainblo. 

Short title. 

Commencement. 

Amendment of Act I of 
1872, Section 32, clauses 5 
and 6. 
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VII. In section iiinoty-onc of the same Act, Exception for the words 
“ under the Indian Succession Act,” the words “admitted, 
Amendmentof Section 91. J^robate in British India” shall be substituted. 

Vlil. In section ninety-two of the Indian Evidence Act, 1872, proviso (1), 
for the words “ want of failure,” the words “ want or 
Amendmentof Section 92. ^YvdW be substituted. 

IX. In section one hundred and eight of thci same Act, line one, for the word 

“ when,” the words “ Provided that when” shall be sub- 
Amcndmcnt of Section g£it„tcd ; and in the last line, for the word ‘-on,” the 
words “ shifted to” shall be substituted. 

X. In section one hundred and twenty-six of the same Act, line twenty-two, 

and in section one hundred and twenty-eight of the same 
Amondment of Sections .. barrister,” the word 

126 and 128. pleader” shall be inserted. 

In section one hundred and twenty-six of the same Act, lino fifteen, for the 
word “ criminal,” the word “illegal” shall be substituted. 

XI. In section one hundred and fifty-five of the 
same Act, ])aragra]jh (2), for the word “ had,” the word 
“ accepted” shall be substituted. 

XII. Nolbing in the Indian Evidence Act, 1872, 
shall be deemed to affect Act No XV of 1852 (to amend 
the Laio of JSvidence), section twidve. 


Amondment of Section 

165. 


Saving of Act XV of 
1S52, Section 12. 


ACT NO. XV OE 1809. 


(JReceived the assent of the Governor-Oencral^ June 4, 18G0.) 


An Act to 2 W 0 vide facilities f 07' obtaining the evidence and a^gpeai'QAice of 'pvisoners 
and for service iipo7i them.. 

WiTEEEAS it is expedient to provide facilities for obtaining the evidence and 
appearance in Court of prisoners and for service of process 
Preamble. upon them ; It is hereby enacted iis follows : — 


7 , — Prel ini in ary . 

Short title This Act may be called “The Prisoners* Testi- 

mony Act, 18G0.*’ 

For the purposes of this Act, the Courts of Small Causes established 
within the local limits of the ordinary original civil juris- 
diction of the High Courts of Judicature at Fort VV'^il- 
liani, Madras, and Bombay, and the Courts of per^^ons 
exercising the powers of a Magistrate of Police vvitbiii 
the same limits, shall be deemed to be respectively sub- 
ordinate to the said High Courts, 

II, — Bringing tip Prisoners, 


11 . 


Presidency Small Cause 
Courts. 

Police Magistrates. 


III. Any Criminal Court not inferior to the Court of a Subordinate Magistrate 
^ ^ , of the first class may in its discretion, if it appear that 

orders under Act. testimony or any person conlnied in any jail situate 

within the local limits of its appellate jurisdiction, if the 
Criminal Court be a High Court, or, if it be not a High Court, then within the 
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local limits of tlie a])pollate juriadiotion of the Hi^li Court to which it is suhordinate, 
is material in any matter depending in such Criminal Court, or if a charge of an 
offence against such person is made or pending, make an order in tlie form in Sohe- 
dtile A or Schedule JI (as the case may be) to this Act annexed, directed to the 
Ollicer in charge of the said jail. 

A Subordinate IMa^istrato of the first class would, under the present Code of Criminal 
Procedure, corioapoiid to a Mai^istrato of tho second class. 

Fur tho definition of lliy;h Court, see Act I, 18G8, S. 2, cl. xi. 


Order to bo transmitted 
through Magistiato of the 
District in which tho poison 
is confined. 


Ord(!r by High Court for 
removal of person coiiMm'd 
more than 100 miles from 
place where his ovidenco is 
Kjquirod. 


IV. When any person for whose attendance an order as hereinbefore mentioned 
shall be made, is confined in any distr'' t other than that 
in wln'ch the Court making or oountiu’signing the order is 
situate, the order shall be sent by tlie Court by which it 
shall liavo been made or countersigned to the Magistrate 
of the District or division of a District in vvhhdi tho said 
person is confined, and snoli JMugistrate .shall cause it to be delivered to the Otfieer 
in charge of the jail in which such person is con lined 

VII. In an3^ case in which a jicr.son is confined in a jail within the local limits 
of the ordinary original civil jurisdiction of any of the 
High (\)iirts of Judicature at Fort William, Madras, and 
liombay, or in a jail more than one hundred miles distant 
from the place where any (knirt, suhordinate to a High 
Court, in which his evidence is required is held, the Judge 
or presiding Ollicer of the Court in which the evidence is 
so required shall, if he think it expedient that .such jiorson should bo removed under 
this Act for the purpose of giving evidence in such Court, and if tin* said jail is 
situate within the local limits of tlui appidlate jurisdiction of tho High Court to 
which such Court is subordinate, appW in writing to the same High Court ; and 
sneli High Court may, if it thinks lit, make an order in tho form in the said Sche- 
dule A, directed to the Oflicer in charge of the said jail. 

The High Court making tlie order sliall send it to the Magistrate of the District 
or division of a District in which the person named therein is conlincd, and such 
Magistrate .shall cau.se the order to he delivered to the Ollicer in charge of the jail 
ill which such jierson is eon lined. 

For the purposes of this Si'ction and Sections three and four, the Chi(‘f Com- 
missioner of iiiitish Durma shall he deemed to be a High Court ; the Court of a 
Kecorder appointed under Act No. A XI of ISOJ shall ho deemed to he subordinate 
to the said Chief Commissioner ; and every jail s-tnate in liritish Ihinna sh.ill he 
deemed to he situate within the local limits of the said Chief Commissioner’s appel- 
late jurisdiction. 


Act VH, 1872, S. 78, Huhstitiitos the following for tin; last para of the prcccnling Section : — 
For the pnrjio.ses of this Act, every jail in P>riti.sli JInrma .shall he (huMiicil to h(' sitiiaic witliin 
the local liinils of the a])pcll.ite jmi.sdirtion of tli<‘ Judicial Commissioner ; and the lO'cordcr of 
Rangoon may issue oid< r.s under this Suction or S(M-tion three or four, and may also is.suu coin- 
nvis.sious undiu’ Pait I'JI of this Act in any jail in Riitisli IJuima. 

Notwithstanding anything contaimal in the Piisuiiui.s’ Testimony Act, 1809, any Presidency 
Magistrate di-.sirous of examining, as a wntin'.ss or ac(*us('d person, in anv case pending hufoie 
him, any person confined in any jail within the local limits of liis j'uiisdiction. may issue' an 
order to the ollicer in charge of tho .said jail roejniriqg him to hniig .such prisoner in proper 
custody, at a time to he therein named, to tlu' Magi.slratc for ('xaininativui. 

Tho officer so in charge, on rt'ccipt of such oidisr, shall ac^t in accordance therewith, and 
shall provide for the safe custody of the prisoner during his absence from the jail for the purpose 
alurosaid. IS. 642, Code of Criiuiiial Ihoceduro. 
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VIII. In any case in which a person is confined within a jail situate beyond 

PorsonH fonfincfl l^he local limits of the appellate jurisdiction of a High 

limits of juiiMlit- Court, any Judge of such Court may, if he think it cxj)c- 

liori of lliju^li CiMirt. dient that such person should be removed under tin’s A«t, 

for the ])urpose of giving evidence in any criminal matter in such Court or in any 
Court subordinate thereto, aj)ply in writing to the Local Government within the 
territories sui)j(‘ct to which tlie said j.iil is situate; and such Government may, it 
it think lit, direct that such person shall be so removed, subject to such rules regu- 
lating the escort ot such ])risoiiers as the Governor-General of India in Council may 
from time to time prescribe. 

To obtain the removal of a person confined in a jail situate bo3^ond the territo- 
ri(‘s for the time being under the administrat’on of the Chief Commissioner of Bri- 
tish liurnia, for the ])ur|>ose of giving evidence in any criminal matter in the Court 
of a Itocorder ap[)ointed under the said Act No. AXl of ISOJ, such Iti^corder shall 
have the ])()wor conferr(‘d on a Judge of a High Court by the former part of this 
section, and the other ])rovisions of such ])art shall, mtUatia mutandis^ •'^pply. 

IX. Upon delivery of any oialer \inder this Act to the Otlicer in charge of the 

jail in which the person named thmvin is confined, such 
Prisoner to he brought ()ihcer shall cause him to be takeji to the Court in which 
his attendance is required, so as to be ]>resont in such 
Court at the time in such order mentioned; and shall cause him to be detained in 
custody in or near the Court until he shall have been exaniinod or until the Judge 
or ])residing Ollicor of such Court shall authorize him to be taken back to the jail 
in which he was confined. 

X. The Governor-General of India in Council or the Local Government may, 
Power to Go\ orniaout to from time to time, by notiHeation in the ollicial Ga- 

cx('mpt certain prisoners zcttc, direct that any person or any class of persons shall 
from operation of Act. not ho removed from the jail in which ho or tlioy may he 

confined ; and thereupon, and so long as such notilication remains in force, the pro- 
visions of this Act, other than those contained in Sections twelve, thirteen, and 
louiteen, shall not apply to such person or class of persons. 

XI. When any person named in any order made under Section three, Section 

four, or Section seven appears to bo from sickness or 
di«ehcy iiiih’inity unlit to he removed, the Otlicer in charge 

^ ‘ of the jail in which he is conlined shall apply to the Ma- 

gistrate of the District or divi'.ion of a District in which such jail is situate, and 
jl’ such Magistrate shall by writing under his hand declare himself to be of opinion 
that such i)ersoii is from inlirmity unlit to he removed; 

or when an^ person named in any such order is under committal for trial ; 
or under a remand pending trial or j)ending a preliminary investigation ; 
or when any such person is in custody for a period which would exjiirc before 
the expiration of the time required for removing him under this Act and for taking 
him hack to the jail in which he is eonfmod ; 

then and in every such case the Olfieer in cliargc of the jail shall abstain from 
obeying such order, and shall send to tlie Court from which the order has been 
issued a statement of his rciasoii for not obeying the same : 

Provided that the said Officer shall not so abstain when 
tlie order has been made under Section three, 

and tlie pert on named in the order is conlined under committal (’oi* trial, or 
under a remand pending trial or pending a preliminary investigation, and does not 
appear to be from sickness or other inlirmity unlit to be removed, 



THE rniSONERS’ TESTIMONY ACT, 


G95 


iiiul the place whore his evidence is required is not more than five miles distant 
from the jail in which ho is confined. 

Tho rules for British Burma arc to be found in the Onzette of Indirr, IMarch 26, 1870, p. 202 ; 
fowthc Central Provincijs, in tho same Gazf'tto, Sept. 11, l<S(;i), p. 201 ; for the Punjab, in tho 
same Gazt'tto, Sept. 2o, 1801), p. 300 ; for Coor^;, in p 301 ; for the North- Weste'rn Provinces, 
in tho same Gazette, Oct. 16, ISliO. p. 38G ; for Oiidh, in the same Ga/i'tte, Deo. 4, 1809, p. 490; 
for the Hyderabad Assigned ])istriets, in the same Gazette, Dec. 18, 18G9, p, 530, 


XV. 

Process 

prisoners. 


how served on 


IV. — Service of Process on P7'ison€rs. 

When any process directed to any person confined in any jail is issued 
from tiwy Court, tlie same may" bo served by exhibiting' to 
tlio Ofiicer in charge of .such jail or prison tljo original 
of such process, and by depositing witli liim a copy thereof. 
XVI. Every Oificer in charge of a jail uj^on whom any such service as is men- 
tioned in section liftcen shall ho made, shall as soon as 
Proeesfl servcid to bo cause the copy of tlie process so deposited with 

piii>onei sre- Pi^^ b^ shown and explained to the prisoner to Avhom 
it is diroct(;d, and shall thereupon endorse upon such ])ro- 
eess a certificate signed by him that the prisoner to whom the ])rocoss is directed is 
a prisoner in the jail under his charge, and that he has received a copy thereof. 

Such certificate shall he suiIicient/J/vwf7 /(rre/V? evidence of the service of such 
process ; and if the ju'isoner requests that the said eo})y he sent to any^ other person, 
and ])rovides the cost of so sending it, tlie said Otlieer shall cause the same to be so 
sent through the Dost Ollice ])y^ registered letter. 

XVII I. It shall be lawful for the local Government, and, in cases arising under 
Section eight, for the Governor-General of India in 
Council, to make rules consistent willi this Act. 
for regulating tho escort of prisoners to and from tho Court in which 
ilu'ir presence is reepdrod ; 

for regulating tlie amount to be allowed for the costs and charges of such 
escort ; and 

for the guidance of Oflicers in all other niatiors connected with tho 
enforeenicnt of this Act ; and from time to time to alter ami add to the 
rules so made. 


PowcT lo make rules, 

( 1 ) 

( 2 ) 

(3) 


For tho cb'fim'tion of “ Local Government,” see Act I, 1868, S. 2, cl. x. For tho rules 
publislicfl by (ilovcTiimcnt nnclcr this secliiui, roc note* to 8. 10, ante 

Jvul(\s ma(l(! by llic liioulcnant-Govornor of Bi-rjj^al, under 8. 18 of Act XV of 1869, for 
rcgulatiiii^ lh(' escort of piisoncrs (8tate prisoners oxerptod) to and from any Court situated with- 
in ilie jurisdiction of tho High Couit in which their prescuee is recpiired, and for fixing tho 
amount lo ho allowed for the costs and charges for such escort when lh(ir piM'sonce is n'cjuiied in 
any civil matter, and for the guidance of Ollieera in all matters connected with the enforcement 
of these rules ; — 

1. On receipt of an order issued hy a Court of competent authority’ under Section 3 or 4 of 
the Act, th(! OHiccr in eharg('. of the jail shall make a reqinyitiou on llio District Superiiit('iident 
of Police for an escort, and tho District 8upcriiilcndent shall supply’ such escort in conformity 
with tho ordinary rule’s of liis de'partmeiit 

2. The Olliccr in charge of such escort sliall, in like manner, he guided by’ tho rules of tho 
Police Departnu'ut in the performance of his duty’, and in tho treatment of the piisoners under 
his ohargo. 

3. All prisoners shall bo taken to tho Court before w’hich their a])iioaranec is required by 
tho most expc'ditious route. Piisoners uud<'r senhuieo for criminal offences shall ordinarily travel 
on foot ; but civil prisoners, who are desirous of obtaining, and arc willing to pay for tho 
indulgence, may bo provided with suitable means of conveyanco. When a railway is available, 
all prisoners shall h(j conveyed by’ rail under charge of tho Police guard. 

4. Before any prisoner is made over to the Oflicor in charge of the escort, the Officer in 
charge of the jail shall satisfy’ himself that tho fetters of the prisoner or prisoners to be removed 
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aro in ordor, nnd thnt oach prisoner is supplied with snitahle clothing?, and he shall further make 
over to the Ofliec'r in change of the pfiiard (“opies of the orders of the Court under which tho 
]>iisoners ani removed, toneiher with a sum of nion(‘y for their maintenance and road expense. 
Diet-monev shall he ealeulated at a rate not exeeodiufj^ 4 annas p(‘r diem, according to tho number 
of days which the fS(‘<jrt will take in going to and r<?iurning from the Court. i 

5. I’he Ollieer in charge of tin* guard shall give to the Ofticcu’ in charge of the jail a receipt 
for such ]n’i.soiicrH as he* may leceive, with a statement of the clothing, ifcc., in each prisoner’s 
possession, and <i receipt for the amount of diet-money or road expenses which has been advanced 
on lludr account. 7\dvanci'9 required on account of Iho escort will bo mad« by the District 
SiipciintcTuh nt sn])]dying it. 

0. Should tlicrc la; a jail or lock-up at tho place where the Court before which tho prisoners 
have to ap])car is lu'ld, the Ollieer in charge of tin* escort shall deliver tho ])risoncrs to the k('C]>er 
of sin li jail or lock-ii]), and shall not ho responsible for tlu'ir custody while Ihcv are in such jail 
or loek-U]), hnl shall only la* r<‘sponsihl(3 for their custialy while escorting them thereto, and 
fi\)m such jail or hadc-u]) to the plaeii wln-n* the Court is held. 

7 On tin* coiu])letion of the duty for which the escort was detailed, tho District Superintend- 
ent supplying it shall, if tho iiresenoo of the ])risoner wa.s recjuired in any civil matter, submit a 
hill to the Couit from ’^hich tin* r(‘quisition ])rocccdcd, for the cost of tho guard, as tixi'd hv tho 
Rcal(‘ in Scheiliile A, and lor tin* aetu.il t*x]n‘riditnr(* incurred by them on account of carriage liy 
land or waiter, if ilio joimn'V is not ])ei fornn'il entirelv on foot, ])lus 10 ])(*rccnt for conlirgcncics. 
A He))arat(3 hill sliouhl .ilso la* for\vard(*d liy the District Suporintend(*nt for the diet-mon(;y and 
road cxiicnses of ilic jiusoin'r (jr [irisoners. 

8 All sums rcceivi'd in jiavnu'ut of these hills shall at once ho paid into the treasury of 
the distrii't from which tho cseoit st.arted to th(* cri'dit of ( lOvi'rnnK'nt as a recei])t (‘ithfT of tho 
Volice or Jail De,partment, accoiding as tho amount is paid on account of the I'.scort or tho 
prisoiK'rs. 

0. Kor the guidance of the Courts in estimating hcfori'hand, under Section 17, tho amount 
lobe deposited ]»v any party re(|uiiing tin* testimony of a prisoner in any civil matter, it is 
notified that the charges for escoit pariit'S hav(i la’cn tlxe<l as shown in Rclu'dule A attached to 
these rnl(*s ; and that the average distance pel formed by e.scort parties travelling by road is ti'ii 
to fifteen miles pi'r diem. Th<3 (^oiirt should (‘sl.imate for the whole time occupii'd in going, 
wailing, and returning. Where the journey is peilorinijd by rail, the cost of third class fares 
both ways for tho whole party, including the prisoner, should ho added. The faiws hy boat, or 
stctirncr must ho esiimat<‘d on such iuformatioii as the (^ourt mav itself ]) 0 sscss. Tn every caso 
4 annas pf'r diem for each piisoiicr’s tliet-moiicy, and 10 pm* cent, on the cost of the guard for 
contingencies sliould lx* .added. Any halanco deficif*nt Ix'twiX'Ti tho amount estimated by tho 
C^ourt, and the charge enteu'd in the District Suporiiiti'iidcnt’s hill, will bo recovered hy the 
Court und(T Section 17 of the Act. 

10. The liicub'nant-dovernor exempts from tho operation of tho Act all Slate prisoncra 
confined by order of Crovorninont, 


SCUEDTILR A. 


Number of Prisoners. Number of Const. tides employed. C(jst of Guard per diem. 






Ks. 

As. 

P. 

1 to 3 

2 Const.ablcs 

... . 1 . 

... 

0 

8 

0 

4 to 6 

1 Head and 2 Constables 

... 

1 

1 

4 

7 to 12 

1 Ditto 4 

ditto ... 

... 

1 

9 

4 

13 to 18 

1 Ditto 6 

ditto ... 

... 

2 

1 

4 

19 to 24 

1 Ditto 8 

ditto ... 

... 

2 

9 

4 


And 80 on in proportion. 


Bengal Govt. Cir. 6, dated Wth January ^ 1870. 
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The following rules havo been issued by the Govomment of the Punjab when any prisoner 
is summoned by a Court under the provisions of Act XV, 1869: — The Superintendent of the 
jail from which the prisoner is moved shall fix the scale and description of diet to be allowed 
to such prisoner during his absence from jail, and the Officer in charge of the public escort shall 
scv? that the diet fixed by the Superintendent of the jail is as far as possible given in each case. 
The cost of dieting prisoners under this rule shall be included in the bill of costs which tho 
District Superintendent of Police presents for payment to tho Court issuing process under No. IX 
of the rules already in force . — rwijab Gaz.^ 1874, Part I, p. 336. 


XIX. All such rules, alterations, and additions shall be published in tho 

PuWication of rules. Gazette and shall from the date of such publica- 

tion be deemed to iiave the rorce of law. 

XX. The Local Government may also declare in each caso what Officer shall, 

Power to declare who shall purp<^es of this Act, be deemed to be * the Officer 

be deemed ‘ Officer in charge 
of Jail.’ 


in charge of Jail.’ 


For the definition of “ Local Government” see Act I, 1868, 8. 2, cl. x. 


SCHEDULE A. 
Court of 


To TUE Officer in cuaroe cf tue (state name of jail). 

You are hereby re(piired to have the body of , now a prisoner 

in , under safe and sure conduct before the , at , on 

tlie day of next, by of the clock in the forenoon of the 

same day, there to give testimony in a cause now pending before [or in a certain 
charge or prosecution now pending before , against , or as 

the case may hr^ , and after the said shall then 

and there liavc given his testimony before tho said or tho said 

shall dispense with his further attendance, cause him to be conveyed uuder safe and 
sure conduct back to the said jail. 

day of A. B* 

(Countersigned) C. D, 


SCHEDULE B. 
Court of 


{state name of jail). 


To THE Officer in cuaroe of the 
You are hereby required to have the body of , now a prisoner 

in , under safe and sure conduct before the , at , or 

the day of next, by of the clock in the forenoon 

of the same day, there to answer a charge now pending before and after such 

charge shall have* been disposed, or the said shall dispense witli his 

further attendance, cause him to bo conveyed under safe and sure conduct back to 
the said jail. 

day of 


88 


A. B. 

(Countersigned) C, D, 
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ACT No. Ill OF 1880. 


Passei) bt the Gotebeor Generae oe India in Coitnc id. 
{Heceived the assent of the Governor General on the 30/A January 1380.) 


rrcamble, 


An Act to amend tlie law relating to Cantonments. 

WiiEKEAS it is expedient to atnendtlie law relating 
to cantonments; It is hereby enacted as follows: — 


Chapter T.— Preliminary. 

1. This Act may bo called “The Cantonments 
Short tith'. 1880.” 

This section, section two and section twenty-four ap])ly to the whole of British 
India. The remaining portions of this Act extend to the 
whole of British India exce]it the territories respectively 
administered by the (Governor of Fort St. (Jeorge in Council and the Governor oj 
Bombay in Council. Tlie Governor of Fort St. George in Council or the Governor of 
Bombay in Council may, by notification in the olficial Gazette, extend any such 
portion to any ])lacc under his administration ; and, from 
tlie date on which an}' such ])ortion is so extended to any 
place such of the enactments for the time being in force 
in such ])laco as are in any way inconsistent with, or re- 
pugnant to, such portion shall c<‘asc to have effect in such place. 

2. Act No. NXII of (Jo 'jwonide for the administrettion of Military 

Canionmciilti) i.s hereliy rejiealed ; but all orders, declara- 
tion.s, rules and regulation.s made, powers conferred, and 
C-ourts establi.shed under that Act, shall be deemed to bo 
respectively made, conferred and establi.shed under this Act. 

vYiT references to the said Act No. XXII of ISOI 

nf ikV ^ c in enactments pa.ssed subsequently thereto shall be read 

as if made to this Act. 


Local extent. 


Lnactmoiit .s incon.sistont 
wiili Ihits A( t in IMndras and 
Bombay tantoniricnls. 


Itopoal 

1804-. 


of Act XXII of 


Chapter II. — Criminal Jurtsutctton. 


Every person invested by tbc Local Government, under tlie Code of Crimi- 

Caatonmont Magistrate. of a Magi.strato of tl.e 

ijrst class within the hunts of any cantonment, shall be 
styled the Cantonment Magi.strate, and shall he deemed a Magistrate in charge of a 
division of a district within the meaning, and for the purposes, of the said Code. 


A Cantonment Magistrate’s powers under this section would bo thoao described in Sch. 
ITT. Tarts 3, 4 of <ho Code of Criminal Procodure and he would luivc powers of punishment as set 
forth in S. 32 (a) of the Code. lie may also bo investtMl with the additional powers described 
in St h. IV. Bis juri.sdiction over European Biitish subjects would depend on his being himself an 
European British subject and a Justice of the Peace. 8. 443 of the Code. 
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4. Every j^orson investefl by tlie Local Government, iiiulor the provisions 

. . ^ ^ ^ j. of the said Code, with the povvei’s of a MagistraLo of the 

Assistant Cantonment - . . i 

Magistrate, 
gist rate. 


second or tliird cla.ss within the limits of any canton- 
ment, shall he styled the Assistant Cantonment Ma- 


'J’lie powers of an AHsistant Crinlonmont Magistrate under the section are set forth in S<’h. 
IIT, Part 1 or Part 2 and in S !>2(/j) or (c) as niii;lit bo t)l‘ the second or third class and 
h(‘. may in addition bo vested with ijowers as described by Seh. IV of the Code of Criminal. 
Proceduj’o. 


ClT AFTER IIT. ClVin JURTSDTCTTON. 


Small Cause jnrisdielion 
of Cantonment Magistrate. 


5. Wlienovor the Local Govornincnt establishes within the limits of any 
cantonin(3nt a Court of Small Causes nudor AeJ No. XE 
of 1SG5 (/o consoluhtto and aniaiul the law relating to 
Courtfi of Small Causes hegond the local limits oj the 
ordinarg original Civil jurisdic/ ion of the High Courts of Judicature) ^ the Ciinton- 
niciit Magistrate, if there he a Oautonnieiit Magistrate, shall he the Judge of the 
Court so estahlislied. 

The Local Government .shall declare and may from time to time alter the 
jiecuniary limit of the jurisdiction of every such Court, hut such limit shall in no 
case exceed live hundred rupees. 

G. The Local OovernuuMit may invest any Assistant Cantonment Magistrate 
Small CauHo jurisdiction "’ith the powers of a Judge of a Court of Small Causes to 
of Assistant Caiitoniuciit try suits in,stitute<l in any Court refc'rred to in section 
Magistrate. jive ; provided that no Assistant Cantonment Magistrate 

sliall have jurisdiction to try suits for an amount (ixceeding fift y rupees. 

Act Xr of ISG'i to apply 7. All the provisions of the said Act shall he appli- 

to all Small Cause (Joints cable to every sucli (Jourt, and to all suits instituted in any 
ill cantoimiciits. Court, e\C(‘pt as is herein otherwise provided. 

8. Whenever a Court of Small Causes is established in any cantonment, the 
^ jurisdiction exercised in such caiitonmont by any oflieer 

‘x'Klw Act No. Ill of 1S59 [fov confh-rmf/ Civil Juris- 
diction in certain cases upon Cantonment Joint ALagi^ 
trales) sliall cease and so much of any Act as authorises the eommanding-oflicorg 
of stations or cantonments to convene military courts of requests for tlie trial of 
actions of debt and other personal act ions, shall cease to have effect within the 
limits of such cantonment. 


Chapter IV. — Polfce. 

The Police-force erajiloyed in any cantonment shall he deemed to be part of 
the general ]\)lice-forco under the Local Government in 
whose territories .such cantonment is situate, within the 
meaning of Act No. V of ls(jL {for the liegulation of 
Jolice)^ section two, and all the provisions of the said Act 
shall be applicable to such force. 

The administration of the Police within the limits of any cantonment in which 
there is a Cantonment Magistrate shall be vested in tho 
Administration of Police Siiperintciideiit subject to tlie general control and 

direction of the coiuiuanding-ollicer of such cautoiuuent. 


9 . 


Act V of 1861 ap])licahlo 
to Police employed iu cau- 
touiiieiits. 


witliiu caiitouuieuts. 
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TP t. • i* 10. The Local Government may extend section 

Act V of 1861, to canton- thirty-four ot the said Act No. V ot 1801 to any can- 
monta. tonment situate in the territories administered by such 

Government. * 

11. The commanding-oflicer of a cantonment may send any process requiring 
RprviVn nf nrnposq qnnf servicc or exccutioii by any means not immediately at 

t)y conimanding-officor of disposal to the chief Police-olficer in the cantonment 
cantonment. for service or execution through the cantonment-police ; 

and the said chief Police-ollicor sliall serve or execute 
such process in the same manner as if it had been issued by the Cantonment 
Alagistrate, and subject to the same rules. 

12. The Local Government may, by notification in the official Gazette, extend 

Power to oxW Act XX the [n-ovisions of Act No. XX of (to make betfer 

of 1856 to cantonments. })roviiiion Jor the nppoinlment and maintenance oj Jrolice 

^ Ghankiddrs in Cities^ Towns, Stations, Suburbs and 

Hamrs in the JBresidcncij of T'ort William in Bengal), to any cantonment to 
■which a Cantonment Magistrate ma^^ be appointed; and tlio Cantonment Magis- 
trate of any cantonment to which the said A 't is so extended may exercise all the 
powers vested in a Magistrate by that Act subject only to the control of the Magis- 
trate of the District and the Local Government. 

Whenever any such Cantonment Magistrate is absent, or when his office is 
temporarily vacant, the Magistrate of the District shall, during such absence or 
until the Local Government fills up the vacancy, carry out the provisions of the 
same Act when so extended as aforesaid. 

13. The Local Government may order tliat any cantonment to which the 

provisions of the said Act No. XX of 1850 are extended 
of cantoTimonts &c. shall be divided into any number ot cantonmcnt-divisions, 

and may determine the nature of the tax to be levied in 
each such division according to section ten of the same Act. 


Chapteh V. — Spirituous Liquors. 

14. If within any cantonment, or within any limits around such cantonment 
TTnanthorizedsalcofspi- l>re«'nl>ed by tl.e Local Government, any person not 

rituous liquor. amenable to the Articles ot War, or any sutler or camp- 

follower, knowingly barters, sells or supplies, or offers or 
attempts to barter, sell or supply, any spirituous liquor, wine or intoxicating drug 
to, or for the use of, any Euroi)can soldier, or to or for the use of any European or 
Eurasian being a camp-follower or a soldier’s wife, without a written license from 
the Officer Commanding or from some person authorized by tlui Otlicer Command- 
ing to grant such license, the person so bartering, selling or supplying, or offering 
or attempting to barter, sell or supply, such liquor, wine or drug, shall bo liable on 
conviction to fine which may extend to one hundred rupees, or to imprisonment for 
a term which may extend to three months, or, in lieu of such fine or imprisonment, 
to the punishment of whipping, as prescribed for oifeiiccs under section two of Act 
No. VI of 1864 (to authorize the punishme^it of whipping in certain cases), subject 
to all the provisions of that Act. 

15. If any person convicted of an offence under section fourteen is again 
rresumption in caso of c^^^^victed of an offence under that section, any spirituous 

second conviction. liquor, wine or intoxicatii»g drug within such cantonment 

or limits which, at the time of the commission of such 
subsequent ofEence, belongs to him, or is in his possession shall, without further 



THE CANTONMENTS ACT. 


701 


Penalty on certain per- 
sons havinf' in possc'Ssion 
■within cantonments more 
than certain quantity of 
spirituous liquor, &c , with- 
out permit. 


proof, ho (leemod to ho in liis possession for tlio purposo of being suppliod to Euro- 
. pean soldiers contrary to tlic j)r()visions of tliis Act. 

16. If within such cantonment or limits any camp-follower or military 
pensioner, or tlio wife or the widow of any soldier, camp- 
follower or military pensioner, removes, conveys or has, 
in his or her possession, any quantity of spirituous liquor 
or wine exceeding one ser or quart, without a permit to be 
signed by the olficcr in command, or such other officer as 
may be appointed by him to grant permits under this 

Act, every such person shall be liable upon conviction to tine which may extend to 
fifty rupees, ar)d for any subsequent olfence to fine which may e .tend to one hundred 
rupees, or to imprisonment for a term which may extend to thice months ; provided 
that nothing in this section contained shall apj)ly to any liquor brought into a 
cantonment for the private use of any commissioned officer. 

17. If any person subject to the provisions of this Act is found committing 

any offence contrary to section fourteen or section sixteen, 
sectiTl4 Police-officer may immediately without warrant arrest 

of spirituous liquor, &c. person, and also stu/.e any spirituous liquor, wine or 

intoxicating drug, together with any vessel containing 
the same, and anything used for the purpose of removing, conveying or concealing 
the same, which may be found in his ])Ossession, and shall thereupon without delay 
take such person, together with the things so seized, before the Cantonment Magis- 
trate or other officer having jurisdiction to punish tlie offender. 

18. In case of a conviction for any oifeiiee under section fourteen or 

^ - ... section sixteen, tlie Cantonment Magistrate or other 

quor, &c olheer may adjudge any liquor, wine or intoxicating drug 

* ’ . respect of wldch the accused is convicted, and any 

other spirituous liquor, wine or intoxicating drug found in his iiossession at the 
time of committing the offence, and any vessel containing the same, together with 
anything used for the purpose of conveying, removing or concealing the same or 
any part tliereof, to be confiscated ; and such Magistrate or officer may order the 
whole or any part or parts of any fine imposed under this Act to be paid, as soon 
as the same is realized, to the person upon whose information such conviction takes 
place, or to the officer who has apprehended the offender or seized any of the goods 
adjudged to be confiscated. 

19. Anything seized under section seventeen in respect of which any person 
is cliargct^ with an offence under this Act may be ordered 

of property to be detained until the person in whose possession the 
same has been seized is convicted or acquitted of the 
offence charged. 

acquitted, anything so seized shall be restored ; if he is 
convicted, such of the things only, if any, as are not 
adjudged by the Cantonment Magistrate or other officer 
to be confiscated shall be restored : the remainder shall 
be dealt with as confiscated. 

Saving of articles sold or 20. The foregoing sections shall not apply to tho 

supplied for inodiciiial pur- sale or supply of any article for medicinal pur})Oses by 
recognized medical practitioners, chemists or druggists. 


Detention 

seized. 

If such 


Disposal 

seized. 


person is 
of property 
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CiiApriai VI. — Municipal Taxation. 

21. Tlie Local Government may from time to time, with the previous sanc- 

tion of the Governor-General in Council, by notification 
po^vor of iaxa- ofiicial Gazette, impose in any cantonment any tax 

whicli, under any enactment in force at the date of such 
notification, can he imposed in any munici])ality within the territories administered 
by such (ji( 3 vernment, and may, with the like sanction and by a like notification, 
abolish any lax so imposed. 

22. When any tax is leviable in a cantonment under section twenty-one, the 

Local Government may, from time to time, by notifica- 
Eowr to piovific for ofiici.il Gazette, a]>plv or adai)! to such canton- 

of taxes. inent tlic ])rovision ; ol any enactment or rules in rorce at 

the date of such notification for the assessment and 
recovery of any tax in any inuniciimlity witliin the territories administered by such 
Government. 

23. The proceeds of all taxes h'vied in any cantonment under section twenty- 

one shall, after defraying* therefrom the cost of assessing 
piccecLS ^(^pocting the Same, be a])prKMl in sneli e.intonincnt, 

under tlie directions of tbe Local Government, to the main- 
tenance of the Police-force and the carrying out of measures under the rules made 
under section twenty- live. 

21. Notwithstanding anything contained in any ennci ment for the time being 
ill force, the Govc'rnor GimummI in (.Uinneil may, by an 
IWv to prolnlot taxa- ■, j prohibit tho levy of tho wlullc or !Uiy 

jiarl or any tax in any cantomrumt, or exeuijit any person 
by name or in virtue of bis utlice, or any class of persons, from tbe operation of any 
such tax, and may, by a like order, rescind any such prohibition or exemjition. 


CiiAPTEU VIT. — SunsTuiviiY Pules. 


Power to 
ment-rulcs. 


make canton- 


25. The Local Government may from time to time 
make rules consistent with this Act to provide within the 
limits of any cantonment for the matters hereinafter 
mentioned. 

The rules made under this section may be genei'al for all cantomnonts in the 
territories adininisti'red liy the Local (jJoYerniTKnit making 
tlio same, or special for any one or more of such canton- 
ments, according as the Local Government dii-ects. 

2G. No rule made under section twenty-tive shall have (dfect until the same 
has been confinnod by the Governor-General in Council. 
A copy of every such rule when so confirmed, in English 
and in the vernacular language eh icily in use, shall he 
hung up in some conspicuous part of the ofiice of the 
Cantonment Magistrate, or in such oilier place as the Local Govcrnmoiii or the 
comrnanding-otliccr directs. 


Kidos may bo general or 
special. 


Pules to 1)0 confirmed by 
(Tovernor-Gonoral in Coun- 
cil. 


P"or wliai matters rules 
may provide. 


27. The rules made under section twenty- five may 
provide for all or any of the following matters: — 


— regulating, in cases in which the land within the limits of the canton- 
ment is the property of Government, and the occupation and use of which by private 
persons is only p(‘rmissivc, the conditions under which such occupation or use shall 
be allowed, and under wliieh the Government may resume possession of such land, 
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and under which compensation shall be given to persons occupying or using the 

land so resumed ; ^ ^ n v -i. 

— maintaining proper registers of immoveable property witliin the limits 
ci’ the cantonment, and providing for the registration of transfers of such property ; 

regulating tlie manner in which houses within the limits of the canton- 
ment sliall be claimable for purchase or hire, when necessary, for the accommodation 
of military ofliccrs ; 

4/4 — regulating the management and expenditure of any funds made available 
by law or by the Government for the purpose of public improvements within the 
limits of the cantonment, or for carrying out any rules made under section twenty- 
five ; and the apjiointmcnt of the necessary servants and establishments ; 

5/A — the dclinition and prohibition of public niiibancos ; 

(Sth — the maintenance generally of the cantonment in a proper sanitary condi- 
tion ; the prevention and cure of disease ; the management and regulation of the 
public roads, of conservancy and drainage ; the regulation and inspection of public 
and private necessaries, urinals, cess-])ools, drains, and all places in wbieli filth or 
rubhihh is deposited, of slaughter-houses, public markets, burial and burning-grounds 
and of all olTensive or dangerous trades and occu])ations ; 

^tk — inspecting and controlling brothels and preventing the spread of venereal 
disease ; 

8^4— the supervision and regulation of public wells, tanks, springs or other 
sources from which water is or may be made available for public use; 

9/7/ — the execution aiul promotion of works of public utility and convenience ; 

1()^/a — the registration of deaths, and the making and recording observations 
and facts im])ortant for tl>o ])nbli(* bealtli and interest; 

Wih — the imposition of ])enalties on persons convicted of the breach of any 
rule made under seel ion twenty-live, and declaring what ]jersons shall make the 
preliminary in([uiry into or take cognizance of any breacli of such rules and the 
manner in whicli the investigation shall he conducted : provided that no jjcnalty 
so iuiposed shall exceed a tine of fifty rnj)eos, or imprisonnuml for eight days 


28, J3ieaclies of any rule mad<3 under section twtmty-five shall be triable by 
^ , the Cantonment JMagistratu wlieii there is sueli an oflicer: 

Trial of breach os (»t rules, i/i i • l v-ij. 

oufc tJie Jjocnl (fovernnujnt may invest any Assistant 

Cantonment ^Magistrate, or any other person, with jiowers to try such breaches, and 
m.iy authorize such jiersoii to exercise such powers independently of the Canton- 
ment INIagistrate. 


There shall be no appeal in any case tried under this section ; but every person 
trying any such case shall, for tlie purpo.scs of Chapter XXII of the Code of Crimi- 
nal Procedure, be deemed to be subordinate to the High Court, the Court of 
Session and the JMagistrate ot the District. 


29. Ill every case in wliicli an olfender is sentenced to a fine for the breach 


Fine how levied made under section twenty-five, the amount 

niey in cas(‘ of non-|)ayiuent be levied by distress and 
sale of any moveable pro2:)crty of the offender which maj'^ be found within the limits 
of the cantonment. 


If no such j^i’ojicrty sufilciont for the payment of the fine can be found, the 
ImpriNonmout in case offender shall be liable to simple imprisonment for any 
fine not l(‘vied. ^ term whieli may extend to one month. 

yO. Nothing in this Act, nor in any rule made under section twenty-five, shall 

Prosecutions, &c., imdcr P[f Person from boinjf pi-osccuted under any 
other cnactmonts. other enactment tor any ojfoncc iiunishahle under this 

Act, or from being liable under any other enactment to 
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Extonsion 
to brothels 
disouso. 


of 

and 


rules as 
venereal 


renallios for breach 
rules in extended limits. 


of 


Effect of cantonment rules 
on enactments i)r(Jviou3ly 
ill force. 


any other or higher penalty tliau is provided for such offence by this Act : Pro- 
vided that no person shajl be pnn\shed twice for the same offence. 

31. Whenever it aiipoars necessary for the protection of the health of the 
troops in any cantonment, the Governor-General in 
Council may extend to any place outside the limits of such 
cantoninont, and in the vicinity thereof, all or any of the 
rules made for such cantonment for inspecting and con- 
trolling brothels and preventing the spread of venereal disease and make any addi- 
tional rules consistent with this Act for providing for the same matters, and may 
define the limits around such cantonment within which such rules or additional 
rules shall be in force. 

32. When such rule^^, with any additional rules made as aforesaid, are extend- 
ed under section thirty -one to any place outside the 
limits of such cantonment, the Governor-General in 
Council may provide, in the manner described in clause 

eleven of section twenty-seven, for the imposition of penalties for the breach of such 
rules and for ])rescrihiiig the manner in which, and the persons by whom, breaches of 
such rules shall be iiupiired into or be cognizable. 

33. Whenever, in any cantonment, rules have been made under section 
twenty-five, so much of any enactment as may be held to 
empower the commanding olhcer to make local n'giila- 
tions regarding matters other than military shall cease to 
have any effect in such cantonment, and all local regula- 
tions for any cantonment which may have been made before the promulgation of the 
rules for such caiitomnent made under section twenty-live, shall cease to have any 
effect. 

31. Nothing in the foregoing sections shall be deemed to affect the jurisdic- 

. r • • 1 - /• lioJi or military authority of Courts-martial or of coin- 

Courta^martiar'^c! ° manding-olHcers of cantonments or of regiments, corps or 

detachments under any Articles of War, or the provisions 
of any Statute for punishing mutiny and desi-rtion of olfieers and soldiers in the 
service of Her Majesty in the East Indies; and the Caiitomnent Magistrate shall 
exercise no jurisdiction in resj)ect of such offences. 

Provided that, when a Cantonment Magistrate or other otliecr not being the 
commanding-officer has been invested by the Local Government with power within 
the limits of any cantonment to dispose of cases under any rule made under section 
twenty-five, the commanding officer shall not exercise the powers described in clause 

(c) of Part HI of the Indian Articles of War in respect of any case arising under 

such rule when such rules have been passed for such cantonment under section 
twenty-live and penalties have been laid down for their infringement. 

The said rules shall be licld to be the rules mentioned in the said last immtioii- 
ed clause, and so much of the same clause as declares the penalties which may be 
inllieted for breach of caiitonmont-regulatioiis shall cease from that time to have 
any effect in such cantonment. 

35. The Local Government may from time to time prescribe rules for re- 
gulating the expenditure, I'or the general purpose of tin’s 
Act, of any funds raised under the said Act No. XX of 
1850. Such funds may be exjiended for the purposes of 
canning out any measures under any of the rules made 

under section twenty-live or section iliirty-one of this 

Act, in addition to or in lieu oi the purposes described in section thirty-six of the 
said Act No. XX of 1850. 


Power to prescribe rules 
as to exponditurii of fimds 
raised under Act XX of 
18oG, 
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ACT No. V OF 1861.[-] 


(Received the Governor General's assent on the 22nd Marehf 

1861.) 


An Act for the Regulation of Police. 

[As modified up to the 1st March, 1895.] 

TyHEREAS it is expedient to re-organize the police Preamble. 

^ and to make it a more efficient instrument for the , 
prevention and detection of crime ; It is enacted as 
follows : — 

1. The following words and expressions in this Interpretap 
Act shall have the meaning assigned to them, unless ® “**’ 
there he something in the subject or context repug- 
nant to such construction, that is to say 

The words “ Magistrate of the district " shall mean 
the chief officer charged with the executive adminis- 
tration 


[■] Act V of 1861 has been applied to Upper Burma generally (except 
the Shan States) by Act XX of 1886, s. 6 (Burma Code, Kd. 1889, p. 364); 
to the Sonthal Parjranas by Reg. Ill of 1872, s. 3, as amended by Reg. Ill 
of 1886 (Bengal Code, Vol. I, Ed. 1889, p. 597); to the Arakan Hill 
District by Reg. IX of 1874, s. 3 (Burma Code, Kd. 1889, p. 354); to 
British Baluchistan by Reg. I of 1890, s. 3 (Baluchistan Code, Ed. 1890, 
p. 69) ; and to Angul and the Khondmals by Reg. 1 of 1894, s. 3. 

The Act has been declared, under the Sohednled Distficts Act, 1874, to 
be iji force in the following Scheduled Districts, namely, the districts of 
Hazaribagh, Lohardugga and Manbhoom and Pergunnah Dalbboom and the 
Kolhan in the District, of Singbhoom (see Gazette of India, 1881, Part I, 
p. 504). It has been extended, under the same Act, to the Kumaon and 
Gh.irhwal Districts (see Gazette of India, 1891, Part I. p. 186), and (with 
the exception of ss. 1, .3, 6, 6, 8,11, 21, 28.33, 43, 46 and 47) to the 
Scheduled District of Goorg (see Gazette of India, 1888, Part I, pp. 88 
and 323). 

As to the police*force in Bengal, see Bengal ActVII of 1869 (in Bengal 
Code, Vol. II, Ed. 1890, p. 129), which is to be read and taken as part of 
Act V of 1861. 

As to the relaxation of the provisions of Act Y of 1861 which restrict 
the employment of police-offioers to the presidency, province or place of the 
police-establishment of which they are members, see Act 111 of 1888, in 
General Acts, 1886-88, Ed. 1889, p. 191. 
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Police. [act V, 

{Sec. 2.) 

tration of a district and exercising the powers of a 
Magistrate, by whatever designation the chief ofiBcer 
charged with such executive administration is styled : ♦ 

The word “ Magistrate ’* shall include all persons 
within the general police-district, exercising all or any 
of the powers of a Magistrate : 

The word “ police ” shall include all persons who 
shall be enrolled under this Act : 

The words “general police- district ” shall embrace 
any presidency, province or place, or any part of any 
presidency, province or place, in which this Act shall 
be ordered to take effect : 

[*] The words “District Superintendent” and 
“ District Superintendent of Police ” shall include 
any Assistant District Superintendent or other person 
appointed by general or special order of the Local 
Government to perform all or any of the duties of a 
District Superintendent of Police under this Act in 
any district : ["] 

The word “ property ” shall include any moveable 
property, money or valuable security ; 

Words importing the singular number shall in- 
clude the plural number, and words importing the 
plural number shall include the singular number : 

Words importing the masculine gender shall 
include females : 

The word “ person ” shall include a company or 
corporation : 

The word month '* shall mean a calendar month : 

The word “ cattle ” shall, besides homed cattle, 
include elephants, camels, horses, asses, mules, sheep, 
goats and swine. 

[•»■) 2. The entire police establishment under a 

Local 


[a-a] This portiou was inserted by Act VIII of 1895, b. 1. 

N] S. 2, so far as it relates to the provinces under the control of 
the liieutenant-Governor of Bengal, was repealed by Ben. Act VII of 1869 
(printed,*Bengal Code, Vol. II, Ed. 1890, p. 129). 
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{Secs. 3-5.) 

Local GoTcmment shall, for the purposes of this Act, 
be deemed to be one police^force, and shall be 
formally enrolled ; and shall consist of such number 
of officers and men, and shall be constituted in such 
manner, and the members of such force shall receive 
such pay, as shall from time to time be ordered by 
the Local Government, subject to the sanction of the 
Governor General of India in Council. 

3. The Superintendence of the police throughout Superintend- 
a general police-district shall vest in and, subject to the 
general control of the Governor General of India in ernment. 
Council, shall be exercised by the Local Govern- 
ment to which such district is subordinate ; and, ex- 
cept as authorized under the provisions of this Act, 

no person, officer or Court shall be empowered by the 
Local Government to appoint, supersede or control 
any police-functionary. 

4. The administration of the police throughout a inspector 
general police-district shall be vested in an officer to 

be styled the Inspector General of Police, and in such 
Deputy Inspectors General and Assistant Inspectors 
General as to the Local Government shall seem fit. 

The administration of the police throughout the 
local jurisdiction of the Magistrate of the district 
shall, under the general control and direction of such 
Magistrate, be vested in a District Superintendent 
and such Assistant District Superintendents as the 
Local Government shall consider necessary. 

The Inspector General and other officers above- 
mentioned shall from time to time be appointed by 
the Local Government, and may be removed by the 
same authority. 

5. The Inspector General of Police shall have the Power* of 
full powers of a Magistrate throughout the general 
police-district ; but shall exercise those powers subject EzeroiBe of 
to such limitation as may from time to time be im- power*, 
posed by the Local Government. 

6 . IMagislerial 
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Appoint- 
ment, difl- 
mi8Ba1,eto., 
of inferior 
offioen. 


Certificates 
to police- 
officers. 


6. [Magisterial powers of poUce-offleers.'] Pe- 
pealed by Act X of 1882, 

7. The appointment of all police-officers other 
than those mentioned in section 4 of this Act shall, 
under such rules as the Local Government shall from 
time to time sanction, rest with the Inspector General, 
Deputy Inspectors General, Assistant Inspectors Gene- 
ral and District Superintendents of Police, who may, 
under such rules as aforesaid, at any time dismiss, 
suspend or reduce any police-officer whom they shall 
think remiss or negligent in the discharge of his duty, 
or unfit for the same ; 

[*] or may award any one or more of the follow- 
ing punisliments to any police-officer who shall dis- 
charge his duty in a careless or negligent manner, or 
who by any act of his own shall render himself unfit 
for the discharge thereof, namely : — 

(a) fine to any amount not exceeding one month's 
pay; 

(5) confinement to quarters for a term not exceed- 
ing fifteen days, with or without punish- 
ment drill, extra guard, fatigue or other 
duty; 

(c) deprivation of good-conduct pay ; 

(d) removal from any office of distinction or 

special emolument, [*] 

8. Every police-officer so appointed shall receive 
on his appointment a certificate in the form annexed 
to this Act, under the seal of the Inspector General 
or such other officer as the Inspector General shall 
appoint, by virtue of which the person holding such 
certificate shall be vested with the powers, functions 
and privileges of a police-officer. 

Such 


[*-*] This portion was substituted for the original words by Act Ylll 
of 1895, s. 2. ^ 
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{Secs. 9~1S.) 


[“JSuoh certificate shall cease to liave effect when- Surrendar oi. 
ever the person named in it ceases for any reason to <»»hfioato., 
be a police-officer, and, on his ceasing to be such 
an officer, shall be forthwith surrendered by him to 
any officer empowered to receive the same. 

[“]A police-officer shall not by reason of being 
suspended from office cease to be a police-officer. ' 

During the term of such suspension the powers, 
functions and privileges vested in him as a police- 
officer shall be in. abeyance, but he shall continue 
subject to the same responsibilities, discipline and 
penalties and to the same authorities, as if he had 
not been suspended. 

9. No police-officer shall bo at liberty to with- Polioe-offioer 
draw himself from the duties of his office, unless ex- 

pressly allowed to do so by the District Superintend- or two ^ 
ent or by some other officer authorised to grant such 
permission, or, without the leave of the District Super- 
intendent, to resign liis office, unless lie shall have 
given to his superior officer notice in writing, for a 
period of not less than two months, of his intention 
to resign. 

10. No police-officer shall engage in any employ- 

ment or office whatever other than his duties under ?n othe”fm^* 
this Act, unless expressly permitted to do so in writ- ployment. 
ing by the Inspector General. 

11. \Police superannuation funcl.'\ "Repealed by 
Act 2[VI of 1874. 

.12. The Inspector General of Police may from Power of 
time to time, subject to the approval of the Local 
Government, frame snch orders and rules as he shall make rnlea. 
deem expedient relative to the organization, classifica- 
tion and distribution of the police-force, the places at 
which the members of the force shall reside, and the 
particular services to be performed by them ; their 
inspection, the description of arms, accoutrements anfi 

other 

[*] These paragraphs were substituted for the original paragraph by 
Act Vm of 1896, s, 3. 




Police. [a.ot V 

{Sees. 13-14.) 

other necessaries to be furnished to them ; the collect- 
ing and communicating by them of intelligence and 
information ; and all such other orders and rules re- 
lative to the police-force as the Inspector General 
shall, from time to time, deem expedient for prevent- 
ing abuse or neglect of duty, and for rendering such 
force efBcient in the discharge of its duties. 

Additional 13. It shall be lawful for the Inspector General 

l)olioe-officers of Police, or any Deputy Inspector General, or Assist- 
o™?of indl- Inspector General, or for the District Superin- 

viduals. tendent, subject to the general direction of the Magis- 
trate of the district, on the application of any person 
shoyving the necessity thereof, to depute any addi- 
tional number of police-officers to keep the peace at 
any place within the general i)olice-dLstrict, and for 
such time as shall be deemed proper. Such force 
shall be exclusively under the orders of the District 
Superintendent, and shall be at the charge of the 
person making the application : 

Provided that it shall be lawful for the person on 
whose application such deputation shall liave been 
made, on giving one month’s notice in writing to the 
Inspector General, Deputy Inspector General, or As- 
sistant Inspector General, or to the District Superin- 
tendent, to require that the police-officers so deputed 
shall bo withdrawn ; and such person shall be relieved 
from the charge of such additional force from the 
expiration of such notice. 

j^pointment 14, Whenever any railway, canal or other public 
fOTwIn'tho* manufactory or commercial concern, 

neighbour-^ shall be carried on, or be in operation in any part of 
hood of rail- the Country, and it shall appear to the Inspector 
other^works. General that the employment of an additional police- 
force in such place is rendered necessary by the 
behaviour or reasonable apprehension of the behaviour 
of the persons employed upon such work, manufactory 
ot concern, it shall be lawful for the Inspectol: Gene- 
ral, with the consent of the Local Government, to 
depute such additional force to such place, and to 

employ 
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{JSeo. IB.) 

employ the same so long as such necessity shall conti- 
nue, and to make orders, from time to time, upon the 
person having the control or custody of the funds used 
in carrying on sucli work, manufactory or concern, for 
the payment of the extra force so rendered necessary, 
and such person shall thereupon cause payment to be 
made accordingly. 

["]15. (f) It shall be lawful for the Local Govern- 
ment, by proclamation to be notified in the official 
Gazette, and in such other manner as the Local 
Government shall direct, to declare that any area 
subject to its authority has been found to be in a dis- 
turbed or dangerous state, or that, from the couduct 
of the inhabitants of such area or of any class or sec- 
tion of them, it is expedient to increase the number of 
police. 

(S) It shall thereupon be lawful for the Inspector 
General of Police, or other officer authorized by the 
Local Government in this behalf, with the sanction 
of the Local Government, to employ any police-force 
in addition to the ordinary fixed complement to be 
quartered in the area specified in such proclamation as 
aforesaid. 

(3) Subject to the provisions of sub.section (5) of 
this section, the cost of such additional police-force 
shall be borne by the inhabitants of such area described 
in the proclamation. 

(4) The Magistrate of the district, after such en- 
quiry as he may deem necessary, shall apportion such 
cost among the inhabitants who are, as aforesaid, liable 
to'bear the same and who shall not ^ve been exempted 
under the next succeeding sub-section. Such appor- 
tionment shall be made according to the Magistrate’s 
judgment of the respective means within such area 
of such inhabitants'. 

(5) It shall be lawful for the Local Government, 
by order, to exempt any persons or class or section of 

such 


Qaartflring 
of additioni 
police id dii 
turbed or 
dongeroas 
districts. 


] This section was substituted for the origioal s. 15 by Act VIII of 
1895, 8. 4 . 



Police, {act V 

{Sec. 15 A,) 


sucli inhabitants from liability to bear any portion of 
such cost. 

(j6) Every proclamation issued under sub-section 
(f) of this section sliall state the period for -wbich it 
is to remain in force, but it may be withdrawn at 
any time or continued from time to time for a further 
period or periods as the Local Government may in 
each case think fit to direct. 


Awarding 
ouapeiisation 
\ sufferers 
from mis* 
onduot of 
inbabitauts 
or persons 
interested in 

^and. 


Explanation . — Eor the purposes of this section, 
“ inhabitants '* shall include persons who themselves or 
by their agents or servants occupy or hold land or 
other immoveable property within such area, and 
landlords who themselves or by their agents or servants 
collect rents direct from raiyats or occupiers in such 
area, notwithstanding that they do not actually reside 
therein. 

[‘JISA. (f) If, in any area in regard to wdiich any 
proclamation notified under the last preceding section 
is in force, death or grievous hurt or loss of, or damage 
to, property has been caused by. or has ensued from 
the misconduct of the inhabitants of such area or any 
class or section of them, it shall be lawful for any 
person, being an inhabitant of such area, who claims 
to have suffered injury from such misconduct to make, 
within one month from the date of the injury or such 
shorter period as may be prescribed, an application for 
compensation to the Magistrate of the district or of 
the sub-division of a district within which such area 
is situated. 


{S') It shall thereupon be lawful for the Magistrate 
of the district, with the sanction of the Local Govern- 
ment after such enquiry as he may deem necessary, 
and whether any additional police-force has or has not 
been quartered in such area under the last preceding 
section, to — 

(a) declare the persons to whom injury has been 
caused by or has ensued from, such miscon- 
duct; 

(i) fix 


10 


[*] 8. 16A was inserted by Act VIII of 1896, e. 6. 
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{Sec. 16.) 


X of 1882. 


(i) fix the amount of compensation to be paid to 
such persons and the manner in which it is 
to be distributed among them ; and 

(c) assess the proportion in which the same 
shall he paid by the inhabitants of such area 
other than the applicant who sh^l not have 
been exempted from liability to pay under 
the next succeeding sub'section : 

Provided that the Magistrate shall not make any 
declaration or assessment under this sub-section, unless 
he is of opinion that such injuiy as aforesaid has arisen 
from a riot or unlawful assembly within such area, 
and that the person who suffered the injury was him- 
self free from blame in respect of the occurrences 
which led to such injury. 

(5) It shall be lawful for the Local Government, 
by order, to exempt any persons or class or section of 
such inhabitants from liability to pay any portion of 
such compensation. 

(4) Every declaration or assessment made or order 
passed by the Magistrate of the district under sub- 
section (5) shall be subject to revision by the Commis- 
sioner of the Division or the Local Government, but • 
save as aforesaid shall be final. 

(6) No civil suit shall be maintainable in respect of 
any injury for which compensation has been awarded 
under this section. 

(6) Explanation . — In this section the word “ in- 
habitants ” shall have the same meaning as in the last 
preceding section. 

[‘Jlfi. (i) All moneys payable under sections 13, Beoowryof 
14, 15 and 16A shall be recoverable by the Magistrate moneys pay*' 
of the district in the manner provided by sections 386 
and 387 of the Code of Criminal Procedure, 1882, [’’1 14, is a 

ISA, and " 


1895 substituted for the original s. 16 by Act VIII of 

X of 1882 see the revised edition, as modified up to iSth 
December, 1888, pnbhebed by the liegislative Department. ** 
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[act V 


posaiofsame for the recovery of fines, or by suit in any compe- 

Wh™ wcov Court. 

I er6d« ^ ^ 

(,2) All moneys paid or recovered under sections 
13, 14 and 15 shall be credited to a fund to be called 
“ The General Police Fund,” and shall be applied to 
the maintenance of the police-force under such orders 
as the Local Government shall pass. 

(3) All moneys paid or recovered under section 
16A shall be paid by the Magistrate of the district to 
the persons to whom and in the proportions in which 

I the same are payable under that section. 

Spmal 17. When it shall appear that any unlawful assem- 

disturbance of the peace has taken place, 
or may be reasonably apprehended, and that the police- 
force ordinarily employed for preserving the peace 
is not sufficient for its preservation and for the pro- 
tection of the inhabitants and the security of pro- 
perty in the place where such unlawful assembly, or 
riot or disturbance of the peace has occurred, or is 
apprehended, it shall be lawful for any police-officer 
not below the rank of Inspector to apply to the near- 
est Magistrate to appoint so many of the residents of 
the neighbourhood as such police-officer may require 
to act as special police-officers for such time and 
within such limits as he shall deem necessary ; and 
the Magistrate to whom such application is made 
shall, unless he see cause to the contrary, comply with 
the application. 

PoweMof* 18. Every special police-officer so appointed shall 

have the same powers,* privileges and protection, and 
shall be liable to perform the same duties and shall 
be amenable to the same penalties, and be subordinate 
to the same authorities, as the ordinary officers of 
police. 

'BefuMlto 19. If any person being appointed a special police- 

!•-„ officer as aforesaid shall, without sufficient excuse, 
neglect or refuse to serve as such, or to obey such 
lawful order or direction as may be given to him for 

the 
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the performance of h is duties, he shall be liable, upon 
conviction before a Magistrate, to a fine not exceed- 
ing fifty rupees for every such neglect, refusal or 
disobedience. 

[‘‘]20. Pcdice-officers enrolled under this Act shall 
not exercise anjr authority, except the authority pro- 
vided for a police<ofiScer under this Act and any Act 
which shall hereafter be passed for regulating orimi- 
nal procedure. [’’] 

21. Nothing in this Act shall afFeot any heredi- 
tary or other village police-officer, unless such officer 
shall be enrolled as a police-officer under this Act. 
When so enrolled, such officer shall be bound by the 
provisions of the last preceding section. No heredi- 
tary or other village police-officer shall be enrolled 
without his consent and the consent of those who 
have the right of nomination. 

If any police-officer appointed under Act XX of 
1866[*] {to make better provision for the appointment 
and maintenance of Police- Chaukidara in Cities, 
Towns,- Stations, Suburbs and Bazars in the Presi- 
dency of Fori William in Bengal) is employed out of 
the district for which he shall have been appointed 
under that Act, he shall not be paid out of the rates 
levied under the said Act for that district. 

22. Every police-officer shall, for all purposes in 
this Act contained, be considered to be always on duty, 
and may at any tfme be employed as a police-officer 
in any part of the general police-district. 

23. It shall be the duty of every police-officer 
promptly to obey and execute all orders and warrants 
lawfully issued to him by any competent authority ; 
to collect and communicate intelligence affecting the 

public 

[*] For some oases in which the application of s. 20 has been restrioleds 
see Keg. II of 1883 (Assam), ss. 2, 3 ; Act XV of 1887 (Burma), s. 11, and 
Act XI of 1889 (Burma), s. 101. 
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Ed. 1892, p. 78 ; Ajmere Code, Ed. 1893, p. 27. 
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public peace ; to prevent the commission of offen- 
ces and public nuisances ; to detect and bring offend- 
ers to justice, and to apprehend all persons whom ha 
is legally authorized to apprehend, and for whose ap- 
prehension sufficient ground exists : and it shall be 
lawful for every police-oflScer, for any of the purposes 
mentioned in this section, without a warrant, to enter 
and inspect any drinking-shop, gaming-house or other 
place of resort of loose and disorderly characters. 

24. It shall be lawful for any police-officer to lay 
any information before a Magistrate, and to apply for 
a summons, warrant, search-warrant or such other 
legal process as may by law issue against any person 
committing an offence. [*] 

. 25. It shall be the duty of every police-officer to 
take charge of all unclaimed property, and to furnish 
an inventory thereof to the Magistrate of the district. 

The police-officers shall he guided as to the dis- 
posal of such property by such orders as they shall 
receive from the Magistrate of the district. 

26. The Magistrate of the district may detain the 
property and issue a proclamation, specifying the 
articles of which it consists, and requiring any person 
who has any claim thereto to appear and establish his 
right to the same within six months from the date of 
such proclamation. 

[**] ( 8 ) The provisions of section 626 of the Code 
of Criminal Procedure, 1882, shall be applicable to X of 1882 . 
property referred to in this section. 

[*] 27. (/) If no person shall within the period 
allowed claim such property, or the proceeds thereof, 
if sold, it may, if not already sold under sub-section 
{ 8 ) of the last preceding section, be sold under the 
orders of the Magistrate of the district. 

( 8 ) The 

Words repealed bj Aot X of 1882 are omitted. 

'**1 This Bub'seotion was added by Act Ylll of 1895, s. 7# 

J This section was substiti^ted for the original s. 27 br Act VIII of 

1896»a.8. 
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($) The sale-proceeds of property sold under the 
preceding sub-section and the proceeds of property 
sold under section 26 to which no claim has been 
established shall be at the disposal of Government. 

28. Every person, having ceased to be an enrolled, Perwmn. 
police-oflRcer under this Act, who shall not forthwith 
deliver up his certificate, and the clothing, accoutre* oeitrsoa^ 
ments, appointments and other necessaries which shall etc., on 
have been supplied to him for the execution of his 

duty, shall be liable, on conviction before a Magis- officers, 
trate, to a penalty not exceeding two hundred rupees, 
or to imprisonment, with or without hard labour, for 
a period not exceeding six months, or to both. 

29. Every police-officer who shall be guilty of Penalties for 
any violation of duty or wilful breach or neglect of 

any rule or regulation or lawful order made by com- " 
petent authority, or who shall withdraw from the 
duties of his office without permission, or without 
having given previous notice for the period of two 
months, [“] or who, being absent on leave, shall fail, 
without reasonable cause, to report himself for duty on ' 
the expiration of such leave, [“] or who shall engage 
without authority in any employment other than his 
police-duty, or who shall be guilty • of cowardice, or 
who shall offer any unwarrantable personal violence to 
any person in his custody, shall be liable, on conviction 
before a Magistrate, to a penalty not exceeding three 
months’ pay, or to imprisonment, with or without 
hard labour, for a period not exce.eding three months, 
or to both. 

['’J30. ( 1 ) The District Superintendent or Assistant BegDlation 
District Supei'intendent of Police may, as occasion 
requires, direct the conduct of all assemblies and and prooaa*;-: 
processions on the public roads, or in the public mom, ^ j- 
itreets or thoroughfares, and prescribe the routes by gam*”*^ 
which, and the times at which, such processions may 
pass. 

(5) He 

. [*-*] These words were added by Act Ylll of 1895, a. 9. 

Pj This section was substituted for the original s.'SO by Aot VIII of 
1895, 8. 10. 

15 



Police, [act V 

{Sees. dOA-31.) 

(^) He may also* on being satisfied that it is in* 
tended 1>y any persons or class of persons to convene 
or collect an assembly in any such road, street or 
thoroughfare, or to form a procession which would, in 
the judgifient of the Magistrate of the district, or of 
the sub'division of a district, if uncontrolled, be 
likely to cause a breach of the peace, require by 
general or special notice that the persons convening 
or collecting such assembly or directing or promoting 
such procession shall apply for a license. 

{3) On such application being made he may issue 
a license specifying the names of the licensees and 
defining the conditions on which alone such assembly 
or such procession is to be permitted to take place and 
otherwise giving effect to this section : Provided 
that no fee shall be charged on the application for, or 
grant of, any such license. 

usiointiie (4) He may also regulate the extent to which 
music may be used in the streets on the occasion of 
festivals and ceremonies. 

Fowwa with [‘jSOA. (i) Any Magistrate or District Superin tend- 

of Police or Assistant District Superintendent of 
md prtMes- Police ot Inspector of Police or any police-officer in 
in**oordi-^*" of ^ station may stop any procession which 

^<ws of violates the conditions of a license granted under the 

tioense. last foregoing section, and may order it or any 

assembly which violates any such conditions as 
aforesaid to disperse. 

{8) Any procession or assembly which neglects or 
refuses to obey any order given under the last 
preceding sub-section shall be deemed to be an 
unlawful assembly. 

ta 31. It shall be the duty of the police to keep order 

Olathe public roads, and in the public streets, thorough- 
fares, gh&ts and landing-places, and at all other places 
of public resort, and to prevent obstructions on the 
occasions of assemblies and processions on the public 

roads 

s. 80A was inserted by Act VIII of 1896, s. 11. 
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if 


roads and in the public streets, or in the neighbour- 
hood of places of worship, during the time of public 
worship, and in any case when any road, street, 
Wioroughfare, gh&t or landing-place may be thtonged 
or may be liable to be obstructed. 

32. Every person opposing or not obeying the Pwwltjrfor 
orders issued under the last three [*] preceding sec- orjew 
tions, or violating the conditions of any license grant- underlast 
eel by the District Superintendent or Assistant District throe asotions, 
Superintendent of Police for the use of music, or for * 

tlie conduct of assemblies and processions, shall be 
liable, on oouviction before a Magistrate, to a fine not 
exceeding two hundred rupees. 

33. Nothing in the last four [*’] preceding seo^ Savinjrof 
tions shall be deemed to interfere with the general wntrol of 
control of the Magistrate of the district over the di^iot?**** 
matters I’eferred to therein. 

34. Any person who, on any road or in any [®] open Punishment 
place or [®] street or thoroughfare within the limits of 

auy town [‘‘j to which this section shall be specially ex- on roads, oto. 
tended by the Local Government, commits any of the 
following offences, to the obstruction, inconvenience, 
annoyance, risk, danger or damage of the [‘Jresidents 
or passengers, [*'] shall, on conviction before a Magis- 
trate, be liable to a fine not exceeding fifty rupees, or 
, to imprisonment not exceeding eight days; and it shall 
be lawful for any police-otlicer to take into custody, Powor of 
without a waiTant, any person who within his view 
commits any of such offences, namely : — ® 

First. — Any person who slaughters any cattle or siaujthtering 
cleans any carcass ; any person who rides or drives any fu,.ioog 
cattlo recklessly or furiously, or trains or breaks any riding, eto. 
horse or other cattle : 

Second. — Any 


"] “ Throe ” was substituteil for “ two ” by Act VIll of 1895, s. 12. 

*‘*1 “ Four” was substituted for “ throe ” by Act VIII of 1895, b. 12. 
Titese words were inserted by Act VIll of 1895, s. 13. 

** Town ” here includes a cantonment — see Act XIII of 1889, s. 12 (3), 
These words were Bubatituted for the original words by Act VIII 
of 1896, 8. 13. 
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JP ot^cc • 
{Secs. 35^36.) 


[act V 


Cruelty to 
animals* 

Obstruoting 

passeDgers. 


Exposing 
goods for 
sale* 

Throwing 
dirt into 
street. 


Second . — Any person who wantonly or cruelly 
beats, abuses or tortures any animal : 

Third . — Any person who keeps any cattle or con- 
reyance of any kind standing longer than is required 
for loading or unloading or for taking up or settin*g 
down passengers, or who leaves any conveyance in 
such a manner as to cause inconvenience or danger 
to the public : 

Fourth . — Any person who exposes any goods for 
sale : 

Fifth . — Any person who throws or lays down 
any dirt, filth, rubbish or any stones or building 
materials ; or who constructs any cowshed, stable or 
the like, or who causes any offensive matter to run 
from any house, factory, dung-heap or the like : 


Being found 
drunk or 
riotous. 
Indecent 
exposure of 
person. 


Neglect to 
protect dan- 
gerous placet!. 


Jurisdiction . 


Power to 
prosecute 
under 
other law 
not affected 


Sixth . — Any person who is found drunk or riotous 
or who is incapable of taking care of himself: 

Seventh . — Auy person who wilfully and indecently 
exposes his person, or any offensive deformity or dis- 
ease, or commits nuisance by easing himself, or by 
bathing or washing in any tank or reservoir not being 
a place set apart for that purpose : 

JEfghth . — Any person who neglects to fence in or 
duly to protect any well, tank or other dangerous 
place or structure. 

35. [“] Any charge against a polico-oincer above 
the rank of a constable under this Act shall be en- 
quired into and determined only by an officer exer- 
cising the powers of a Magistrate. 

36. Nothing contained iu this Act shall be con- 
strued to prevent any person from being prosecuted 
under any other Regulation or Act for any offence 
made punishable by this Act, or from being liable 
under any otl>er Regulation or Act to any other or 
higher penalty or punishment than is provided for 
such offence by this Act : 

Provided 
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1861.] Police. 

{Secs. 37-42.) 

Provided that no person shall be punished twice 
for the same offence. 

[“JS?. The provisions of sections 64 to 70, both Becoreryof 
TTV fiarn inclusivo, of the Indian Penal Code, [Nand of sections penaltiw 
Xofisss. 386 to 889, both inclusive, of the Code of Criminal ^ged by "" 
Procedure, 1882, [°] with respect to fines, shall apply to M«gistr»t«. 
penalties and fines imposed undor this Act on convic- , 

tion before a Magistrate ; 

Provided that, notwithstanding anything contain* 
ed in section 65 of the fii st-rnentioned Code, any 
person sentenced to fine under section 34 of this Act 
may be imprisoned in def ault of payment of such fine 
for any period not exceeding eight days. 

38. [Procedure mttil return is made to warrant of 
distress^ Repealed by Act VIII of 1895, s, 14, 

39. [Imprisonment if distress not sufficient.^ 

Repealed by Act Fill of 1895, s. 14. 

40. [Levy of Jines from European British sub- 
jects.l Repealed by Act Fill of 1895, s. 14. 

41. All sums paid for the service of process by Reward* lo 
police-officers, and all rewards, forfeitures and penal- P®'*®® 
ties, or shares of rewai-ds, forfeitures and penalties, p”y»bie™o 
which by law are payable to informers, shall, when General 
the information is laid by a police-officer, be paid 

into the General Police Fund.[‘’J i 

42. All actions and prosecutions against any i 

pet son, which may be lau fully brought for anything done of actiono.' ■ ! 
or intended to be done under the provisions of this Act, i 

or under the general poUce-powers hereby given, shall ' 

be commenced within three months after the act com^ 
plained of shall hate been committed, and not other- 
wise ; [*] and notice in writing of such action and of 

the 


[*] This section was substituted for the origiual ss. 37, 38, 39 and 40 
by Act VIII of 1895,8. 14. 

[•»] For Act XLV of 1860 seethe revised edition, a§ modified up to 
iBt August, 1890, publinhed by the Legislative Department. 

[®] For Act X of 1882 see the levi^ed edition, as modified up to 16th 
December, 18S8, published by the Legislative Department. 

[**] See, as to this fund, s. 1#^, sufpra, 

rj So much of s. 42 as relates to the limitation of suits was repealed 
by Act IX of 1871. 



Tender of 
amends. 


Proviso. 


Plea that act 
was done 
under war- 
rant. 


^roviso. 
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Jlice- 
ers to 
» diarj. 


Police. [act V 

(Sees. 4S-44.) 

tbe cause thereof shall be griven to the defendant, or 
to the District Superintendent or an Assistant District 
Superintendent of the district in which the act was 
committed, one month at least before the commence- 
ment of the action. 

No plaintiff shall recover in any such action if 
tender of sufficient amends shall have been made 
before such action brought, or if a sufficient sum of 
money shall have been paid into Court after such 
action brought, by or on behalf of the defendant, and, 
though a decree shall be given for the plaintiff in any 
such action, such plaintiff shall not have costs against 
the defendant, unless the Judge before whom the trial 
is held shall certify his approbation of the action : 

Provided always that no action shall in any case lie 
where such officers shall have been prosecuted crimi- 
nally for the same act. 

43. When any action or prosecution shall be 
brought or any proceedings held against any police- 
officer for any act done by him in such capacity, it 
shall he lawful for him to plead that such act was 
done by him under the authority of a warrant issued 
by a Magistrate. 

Such plea shall be proved by tlio production of the 
warrant directing the act, and purporting to he signed 
by suchMjigistrate, and the defendant shall thereupon 
he entitled to a decree in his favour, notwithstanding 
any defect of jurisdiction in such Magistrate. No 
proof of the signature of such Magistrate shall be 
necessary, unless the Court shall sec reason to doubt 
its being genuine : 

Provided always that any remedy which the party 
may have against the authority issuing such warrant 
shall not he affected by anything contained in this 
section. 

44. It shall be the duty of every officer in charge 
of a police-station to keep a general diary in such 
form as shall, from time to time, be prescribed by the 
Local Government, and to record therein all complaints 

and 
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1861.] 


Police. 
(Secs. 45-46.) 


and charges preferred, the names of all persons arrest- 
ed, the names of the complainants, the offences charged 
against them, the weapons or property that shall have 
been taken from their possession or otherwise, and the 
names of the witnesses who shall have been examined. 

The Magistrate of the district shall be at liberty 
to call for and inspect such diary. 

45. The Local Government may direct the sub- 
mission of such returns by the Inspector General and pr^Mribe"' 
other police-officers as to such Local Government form of 
shall seem proper, and may prescribe the form in ’**“”"*• 
which such returns shall be made. 

[*]46. (1) This Act shall not by its own operation Scope of Act. 
take effect in any presidency, province or place.['’] 

But the Governor General in Council, by an order to 
be published in the Gazette of India, may extend the 
whole or any part of this Act to any presidency, 
province or place, and the whole or such portion of 
this Act as shall be specified in such order shall there- 
upon take effect in such presidency, province or 
place. 

(2) When the whole or any part of this Act shall 
have been so extended, tlie Local Government may 
from time to time, by notification in the official 
Gazette, make rules consistent witli this Act — 

(а) to regulate the procedure to be followed by 

Magistrates and police-officers in the dis- 
charge of any duty imposed upon them by 
or under this Act ; 

(б) to prescribe the time, manner and conditions 

within and under which claims for compen- 
sation under section 15A are to be made, the 
particulars to be stated in such claims, the 

manner 


[•] This section was substituted for the original s, 46 bj Act VIH 
©f 1895, 8. 16. As to orders issued under the former s. 46, see s« 16 of 
that Act. 

[b] In the Madras and Bombay Presidencies there are 8j>eoial Police 
Acts — 863 Act XXIV of 1869 and Bombay Acts VII of 3867 and lY of 
1890. 
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Folice. [ ACT V, 1861. ] 

(Sec. 47.— Form.) 

manner in which the same arc to be veri- 
fied, and the proceedings (including local 
enquiries if necessary) which are to he taken 
consequent thereon ; and, 

(/-;) generally, for giving effect to the provisions 
of this Act. 

{3) Ail rules made under this Act may from time 
to time be amended, added to or cancelled by the 
Local Government. 

Authority of 47. It shall be lawful for the Local Government, in 
Diatiict carrying this Act into effect in any part of the terri- 
ont^^rPoHco tories subject to such Local Government, to declare 
over village- that any authority which now is or may be exercised 
l-ohce. Mag i.st rate of the district over any village- 

watchman or other village-police-officer for the pur^ 
poses of police, shall be exorcised, subject to the 
general control of tlie Magistrate of the district, by 
tlic District Superintendent of Police. 


POJIM. 

{See section 8.) 

A. B. has been appointed a member of the police- 
force under Act V of 1801, and is vested with the 
[)ovvers, functions and privileges of a police-officer. 
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ACT No. V OF 1861. 

NpASSFD BY TTTE LEaiSLATTVE COUNCIL OP INDIA. 

{^Bcceivrd tliH^assent of the Governor- General on the 22nd March, 186 J.) 


' , An Act for the Regulation of Police, 

WnEREAS it is ^^pcilionfc to re-organize the Police and to make it a more 
\ clH(dent instrument for the prevention .And detection of 
\crimc ; It is enacted as follows : — 

w^cls and expressions in this Act shall have the meaniiig 
assigned to them, unless there be soinething in the sub- 
ject or context repugnant to such construction, that is to 


Proaniblo. 

I. The following 
Interpretation. 


say : — 

The words “ Magistrate of ihe District” shall niei^ the Chief 


OTiccr charged 

with the exocuti\eadininistj?ation of a District and exer- 
cising ^10 powers of a I^agistrate, by whatever designa- 
tion theh Chief Oilicejp charged with such executive 
administration is styled. \ 

The word “ Magistrate” shall iiVtjludo ali persons within the General Police 
District, exercising till or any of the powers of a Ma- 
JMagistrato. gistrate. 

4 The word Police” shall include all persons who 

shall be cnrollipd uf^ler this Act. 

The words General Police District” sh^ll embrac(i any P residency, Province, 
. i or place, <)r any pai%, of any I^residcncy, lh*ovince, or 
cnor.i 0 ICO is no . iu .Ivdiich this Act*t[hall be ordered to take effect. 

The word ‘‘ Property” shall' include any niot«cablo property, money, or valu- 
“ Propcity.” able j»ccurity. 

Words importing the si;igular number shall include the plural number, and 
words importing the plural ^number shall include the 
singular numb(;r. 

Words importing the maschjine gender shall include 
females. v 

I’he Word “ person” shall ini^ude a Company or 
Corpoiation. 

The word “ month” shall mean a eWendar month. 

The word “cattle” shall, besides l^orned cattle, in- 
clude Klephants, Camels, Horses, Asscs,^: Mules, {Sheep, 
/ Goats, and Swine. V 

The entire Police establishment under a Local Governmcnt^hall, for the 
purpo.ses of this Act, be deemed to be one Ailico Force, 
and shall bo formally enrolled ; and Bhall consMt of such 
number of Ollicers and men, and shall be constituted in such manner, aneP^he mem- 
bers of such force shall receive such pay, as shall from time to time be oMered by 
the Local Government, subject to the sanction of the Governor-General of ^idia in 
Council. \ 

The Police forci; employed in any rantonraent is part of the General Polieo force \'iiliin 
j-ho moaning of this section, hut the District {Superintendent shall bo subject to tho general (Slilrol 

89 


“ Magistrate of tho Dis- 
trict.” 


Numbor. 

Gender. 

“ Person.” 
“ Month.” 
“ Cattle.” 


II. 


Constitution of the Force. 
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aiV (liroction of Dwi coinm.-mdini!: oflicijr of such Cfintonmont, Act ITT, 1880 S 9. Except in this 
n S. 2 is d !iH f.ir as it rcl.ites to the province under the control of the Lieut. -Governor 

of Act VLl (IJ. (;)> LSGO. 

IliX 'J'lio snporiiitcnilonce of the Police thron^houf a (lencral Police 
^ in and, subject to tlic general control op tbjKjover- 

Ti()CMu!o\vrM^ ^ (jcnoral of India in Council, shall bj oxercis(^])y tlie 

■ ' Local Government to wbich such District is s)j^)ordinate ; 

and o\cc])t ns 'authorized under tlie provisions of this Act, no person, Olficer, or 
(’oiiit shall ])(i (‘fe)]j()wored by the Local Government to appoint, supeijfiede, or control 
any Police Fnnctlpnary. / 

IV. Tlie adiii.ini strati on of the Police throughout a Gcp^ral Police District 
^ , ,, , shall be vestial in au Ollicer to be .-^Ivled the Inspector 

"i General of Police, ami in such Deputy Inspectors General, 
\ and Assistant Inspectors General^ as to the J^ocal Govern- 
ment shall seem Ht. T^o administration of the Police throughout the local juris- 
diction of the Magistrafli of the District shall, under tli/e general control and direc- 
tion of such Magistrate, h^. vested in a District Snpcrintmident and such Assistant 
District Superintendents the Local Government shall consider necessary. The 
Inspector General and other Olhcors ahovomentioned shall from time to time be 
a])])ointod by the Local Govermnent, and may he removed by the same authority. 

Insi,.rtorci...K.i„H..I,avo , „ \ The l..s|,..vt.or (Jenonil’of Jh.lic,. shall luvo the 

powers of a Magistiah' 1 nil po^vvers ol a Magistrate throiighont tlie General Po- 

lice Div®£triet ; hnt fehall exercise those powers subject to 
U’o cxerciso tla ni uiuhir Jin^ation as' mav from time to time he imposed by 

tho orclns 01 (.ovo.^nuoat,, 'G^overninunt: 

Ji'rpeff/ed h?/ Act IH82.’- 

"Vll. The appointment of all Pi^cc oiricers other than those mentioned in 
^ ..4 , P, .. 1 c. . ^ Section IV of HJiis Act shall, under such rules as the 

apjiomrand ^ ^ Local Goveinmeftt shall from tiimi to time sanction, rest 

with the Iusj)ector’Oenera.l, Deputy Inspectors General, 
Assistant Inspectors Gi'neral, and District f^j)erintomlcnts of Police, wlio may, 
under such rules as alo^c^al(l, at any time di'>iuiss, suspend or reduce any Police 
ofllcer ivliom they shall think femiss or ncglig»?nt in tho discharge of his duty, or 
unlit for tho same, or line ajTy Police (>fliccr to ’^ny amount not exceeding one 
month’s pay, who shall discharge his duty in a careless or negligent manner, or who 
by any act of his own shall rendm* himself unlit for tKc discharge thereof. 

\ I11. Every FulicC ollicer, so aj)pointed, shall '.receive on his appointment a 
, . cerlillcate in the form annexed to this Act, under the seal 

i oliee (dl](_'('r=5 to reci ivO , i /i i X i i.i n 

ccililicalea of ollii'e ‘ Inspector General or Hucli other olneer as the 

1 nspeetor-G(‘neral shall appoint by virtue of which tho 
person lieldiiiL:’ such cerlillcate shall ho vested with tin* powV^, functions, and privi- 
leges of a Polices <)l!ie(»r Such certinca.te shall cease to hai^o effect whenever the 
person named iryit is su- pended or dismissed or otherwise remold from cmploynuMit 
in tho Police ,■ Puree, and .'jhall he immediately surrendered to tl^ superior ollicer of 
such person to some idher Ollicer empowered to receive the san^. 

IX. j^To Police oliiccn* shall ho at liberty to withdraw himselt^<^rom the duties 
of hi.s ofiice unless expressly allowed toVlo so by the 
T h) r('- ])istrict Superintendent or by some other C^ieer autho- 
irioiitlW notice. rizc'd to grant such permission, or, witliout tbe leave ot 

the District Su])erintcndent to resign his office, less ho 
shall/havc given to hi.s superior ollicer notice in writing, for a period of not less than 
two mouths, of his intention to resign. 


Tns2)crtor Cfcncral lohavo 
po wc rs of a ]M a g i s ti a 1 1 ' 

U’o ('xerciso tlu'm uiuhir 
the ordeis of Govciniueiit. 


TtiHiicelor OeiK'ral &c:. to 
apjioiiit and ilismi.ss. 


Polici (»ir](_'('r=j to reei'ivO 
ccililicalea of olliee. 


Police o|Hcers not to ri^- 
sign AvillHHifi leave or two 
months’ notice. 
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Ivuk'h. 


X. No Police officer shall engage in any employment or office wliatover 
I Poli(AofRccrs not to on- other tliati Ins duties under this Act, unless ex^)r<>ssly 
gag(‘ in t\hor oinploymcnt. ]»ennitted to do SO in writing by tlio Inspector-CJi^yfleral. 

* XI. \ Itrpetiled hy Act XVI o/'lS74. 

XII. \The Insijeetor-Oenenil of Police may, from time to time, subject to the 

\ approval of the Local Government, frame finch orders 

Tnspuctor.&diicmltomakn expodiont., rqlntive to tllO 

organization, classification, and distribution of the Ik^lico 
Force, the plac(^ at which the Members of the Force shall reside, and tijo particular 
services to be pei%)rmed by them ; their insj)ection, tlic descri[>fcioii of arms, ac- 
coutrements, and ‘other necessaries to be furnish(‘d to them the coih'cting and 
Communicating by tliem of intelligence and information ; and ail such other orders 
and rules relative to the Police Force as the Insp(‘ct()r-G(Mieral shall, from time to 
time, deem expedienUfor j)reventing abuse or neglect of duty, and for nnideriiig 
such Force ellicient iirthe discharge of its duties. 

XIII. It shall be lawful for the Inspector-Generiti of Police, or any Deputy 

Inspector-General, or Assistant Inspector-General, or for 

Ailditioiial Police ofTiccrs District Superintendent, subieet to the general direc- 

du-iiS. 'tion of the Magistrate of.tl.e District, on the application 

any person showing tbe necessity thereof, to cle[)uto 
a?iy additional number of !^lico officers to keep the j>eace at any jdace within the 
General Police District, and such time as slmll be deemed proper. Such Force 
.shall be exclusively under the dijders of the Difiirict Sujiorintenchmt, and shall bo at 
the charge of the person makingdhe application. Provided that it shall bo lawful 
for the ])erson on whose a])])licati^i such deputation shall have been made, on giving 
one month’s notice in wniing to Inspecdor-Gfmeral, Deputy Inspector-General, 
or Assistant Inspector-General or to'^he District Superintendent, to r(‘(|uire that the 
J’oliea officers so deputed shall be w'i^hdrawu ; and such person shall bo relieved 
from tlie charge of such additional Ford^jjfrom the ex])iration of such notice. 

XIV. Whenever any Railway, Cani^^ or other public work, or any manufac- 

. . . tory or commercial concern, shall be carried on, or be in 

Appointmi'nt of additional operation in any part of tlie country, and it shall appear 

of Railway and Ollier works, io the Inspector- Geileral that the enriploymout of an ad- 
ditional Police Force such place is reud(?red necessary 
by the behaviour, or reasonable api)rchensioii of bcluiviour of the persons om- 
jdoyod upon such work, manufactory, or concern, it sE^ll be lawful for the Iiisjioctor- 
Gencral, with the consent of the Local Government, to%‘[)ute such additional Force 
to sucli jdace, and to cinploy the same so long as such ne^ssity shall ooniinue, and 


control or custody of 
corn, for the payment 


to malio orders from time to time upon the person having 
the Funds used in carrying on such work, manufactory, or c 
ot tlie extra Force so rendered necessary, and such person sWall thereupon cause 
payuKuit to be mjtde accordingly. \ 

XV. It shall be lawful i'or the Inspector-General of Police, Vith the sanction 
/ of the Local Government, to bo notified \y jiroclamation 

pit^yhTiTig / additional Government Gazette, and in such csther manner as 

gorous Distr'icla. Local Government shall duvet, to employ any Folice 

/ Force in excess of the ordinary fixtal compniy^ncnt, to be 

quartei*6d in any part of the General Police Di.strict which shall he fountfe^o be in a 
distyfrned or dangerous slate, or in any part of the General Police Districtip which, 
fr^i the conduct of the inhabitants, ho may deem it expedient to increase t Be num- 
ber of Police. The inhabitants of the part of the country described in the nolifica- 
^ioii shall be charged with the cost of such additional Police Force, and the Magis- 
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of money for 
Biipport S(f additional Police 
Force. 


of the District, after inquiry if necessary, shall assess the proportion in which 
thft^ amount is to be paid by the inhabitants according to his judgment o^heir^ 
res&ctive means. , / 

'^VI. All moneys payable under the last three preceding Sections, ^ account 
\ of any additional Police Force employe(4.>^a9 therein 

Payi^nt of money for directed, shall be recoverable under the >Wjirrant of a 
Magistrate by distress and sale of t\u^ goods of the 
defaulter within the District of such Magistrate, or by 
suit in any competent Court ; and tlie moneywS paid on this acoennt or so recovered 
shall be cr<^ited to a Fund to be called “The General Police .fund,” and shall be 
applied to the maintenance of the Police Force under sacli orders as the Local 
Government “i^hall pass. 

XVII. IVlJcn it shall appear that any unlawful assc^mbly {a) or riot (i) or 
V disturbance of the peace h|is taken place, or may he 

Special Police ofl^cors. reasonably apprehended, that the I^ilice Force ordi- 
narily employed preserving the peace is not sufi^ient for its preservation and 
for the protection Of tlie inliabitants and the securi^of property in the place where 
such unlawful assenlbly or riot, or disturbance of*’ the peace has occurred, or is 
apprehended, it shalllie lawful for any Police oth^er, not below the rank of Inspec- 
tor, to apply to the nearest Magistrate to ap^^int so many of the residents of the 
neighbourhood as such Police officer may rcquu'o, to act as Special Police officers 
for such time and within such limits as he,4hall deem necessary ; and the Magis- 
trate to wlioin such a[)plieation is made shall, unless he see cause to the contrary, 
comply with the apifficatioh- / 

XVIII. Every SpociaL Police officer so appointed shall have the same powers, 
privileges, and'^protection, and shall be liable to perform 
the name duties, and shall be amenable to the same penal- 
ties, Vul subordinate to the same authorities as the 
ordinary officers of Police, / 

XIX. If any person being {tj^pointed a Special Police officer as aforesaid, 

„ sliall, \ytthi0ut sufficient excuse, neglect, or refuse to serve 

’ as SU9I1, or to obey such lawful order or direction as may 

be given to fHm for the performance of his duties, he shall 
be liable, upon conviction berfore a Ma^stratc, to a fine not exceeding fifty JIupees 
for every such neglect, refu^jdl, or disobedience. 

XX. Police officers, jCn rolled under tlfis Act, shall not exercise any authority, 

. exec])t the authorifa^ provided for a Police officer under 

by p\)liee^ofIi<^er8^ exercised which shall hereafter be passed for 

regulating Criminal ^mccdure. 

XXI. Nothing in this Act shall affect any hereditary or otbor Village Police 

iT-n 1- officer, unless such offlVu’ shall be enrolled as a Police 

Tillage 1 0I.C0 ofhccrs. enrolled, such olKcer 

shall be bound by the provisions of the last preceding^ Section. No Hereditary or 
other Village Police officer shall he enrolled without, his consent, and the consent 
of those who liavc the right of nomination. If any Porice officer appointed under 
Act XX of 185G {to malce hetier provision for the appointment and maintenance of 
Police C}u)wJceedars in Cities^ Towns, Stations, Suburbs, a^d Bazars, in the PresU 
dency of Fort William in Bengal) is employed out of ^e District for which he 
shall have been appointed under that Act, he shall not b^^aid out of the rates 
levied under the said Act for that District. V 

Police officer to bo con- , XXII. Every Police officer s\all, for all purposes 
fiidered always on duty, and in this Act contained, be considered tV be always on duty, 


Powers of Special Police 
officers. 


Refusal to serve as 
cial Police officer. 
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and may at any time be employed as a Police bffiear in 
•iSrict any part Of the General District. , 7 

It shall be the duty of every Police ofRcer promptly tqi'bbey and 

Butilk of Police officers. lawfully issued to him 

\ by any competent authority ; to collect and communicate 

inlclli^enice affecting the public peace; to prevent the com missbn of offences (a) 
and publicyiuisances (/j) ; to detect and bring offendor.s to justice ; and to appro- 
bend all p^ons whom be is legally autborizi'd to aj)preheiid, and for whoso appre- 
hension sulliei^nt ground exists ; and it shall be lawful for pvery Police officer, for 
any of the pii^’poses mentioned in this Section without' a warrant, to enter and 
inspect any drinifing-shop, gaming-house, or other place of rcso^'t of loose and dis- 
orderly characters 


XXIV. 


It shi^l be lawful for any Police officer to lay any information before 
Police officer may Vy Magistr.ate, mid to aiiid'y for a summons warrant, search 
inforiiuilioiis, &:c. warrant, or such other legal process as may by law issue 

\ against any person committing an offence. Itepcalcd hu 
Act X, 1882. \ 

Court Inspectors’ duties 

1. To cause attcTidancfi a\ tho Magistrate’s Oourta and the Sessions &c. parties to case and 

witnesses, hut not to keep thu of the p'umbcr of days such witnesses are in attendance 

such duty ])ort;iiTung to the IMagisVato’a amla. * 

2. All duties conneoted wit^ tho levy and receipt from Subdivisions of fines, and tho 
remission thereof to the Trc'asiiry. \ 

3. All duties connected witli thdfcl\!agiirf;rato*s malkhaua, 

4. All duties coniK'otod with stoleii, intestate and unclaimed property. 

6. To execute all summons(\s, wari^ts and other processes of the Local 

6. To ro('eivo diet money for witiiosSes and to distribute the same. 

7. To draw and pay suhsistcnc^-m^tacy granted to released prisoners and prisoners sent 
into tho District or other Districts, k<^ping ^ account of tho same. 

8. To make all impiiries in respect to security tendered, and to certify to recognizances and 

security bonds being signed by the ‘parties conceded, keeping a register of such securities and 
bonds. Pol. 12, July 5, 1861. / \ 

litcords . — All Police reports connected with cnlqe, including station diaries, should be sent 
to the Magistrate’s rccord-rooin, where they will dealt with as directed by tho liigb Court 
Cir. 6, Dec. 22, 1866. \ 

\ 


bocal Criminal Courts, 


XXV. It shall be 

Polico olTicers to , take 
charge of unclaimgd pro- 
perty, and to bo sufycct to 
IMagistrate’s ord^ts as to 
the disposal of it^ ' 


the duty of every Polfft 
unclaimed property, and to*^ 
to the Magistrate of tho 


officer to take charge of all 
urnish an inventory thereof 
L^gtrict. The Police officers 
shall be guided as to the disjl^al of such property by 
such orders as they shall receive\‘roni the Magistrate of 
the District. \ 


XXVIj The Magistrate of the District may detain tho pi%®crfy and issue a 

,, proclamation, specifying the articles of ^hich it consists, 

Magistr.^e may detain requiring any person who has any ct^jm thereto to 
appear and establish his right to the saHae within six 
months from the date of such proclamation. \ 

/‘XXVII. If no person shall within tho period allowed claim such property, it 

. -^niSscation of property orders of tbo Magistra6kof'th0 

if no claimant appear. Distiict and the proceeds shall be at the disposal pf 

Government. 


may 

pro})crty ^nd issue procla- 
mation. 

/ 
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XXVIll. 


PcTfiola,s rcfuMing to doli- 
vor lip cVrc. on 

ceasing to 1)0 Tolicc' olliccrs. 


Penalties for noglcct of 
duty, (itC. 


Regulation of public pro- 
cessions, icc. 


Eveiy j^orson, having ceased to be an enrolled Police officer unc^ 
this Act, who shall not forthwith deliver up his certifipute, 
and the clothing, accoutrements, appointments, an(ir> other 
necessaries which shall have been supplied to hii^'for the 
execution of his duty, shall be liable, on convic^ijton before 
a Magistrate, to a j)ennlty not exceeding two bundred J*.nj)ees, or to i>dprison merit, 
with or without hard labour, for a period not exceeding six montlis, ^'to both. 

XXIX. Every Police officer who shall be ^uilt^^ of any vioMtion of duty or 
wilful breach or neglect of any rulj/ or regulation or 
lawful order made by competent Autburity ; or who shall 
withdraw from the duties of his /office without permis- 
sion, or without having given ])revioiis notice for the period^.^'^of two months; or who 
gliall engage witliout autliority in any em]doyment other ^an his Police duty: or 
who shall be guilty of cowardice, or who shall offervfiny unwarrantable personal 
violence to any person iji bis custody, shall lie liable, conviction before a Magis- 
tiatc, to a penalty nob exceeding three montbs’ or to imprisonment, with or 
without hard labour, for a period not exceeding th^ months, or to both. • 

Under orders of Govt. y 

No Magistrate except the IMagistrato of the Uiutnet shall institute proceedings against 
Polieo offieers inidcr S. 549. All cases Avhen th(5S0 orders have hetjii violat(Ml should he reported 
through the District Magistrate^, foi* the iufonnation aifU orders of the Comiiiissionor, a copy being 
Bent to the Insjif'ctor Geneial of Police. Cir. 6, Ec^. IG, 18(57. 

XXX. The District Superintendent ai^d Assistant District Superintendent of 
Police may, ar occasion requires, direct the conduct of 
all assomblies/lud processions on the public roads, or in 
the public streets, or thoroughfares, and prescribe the 

routes by which, and the times at .^ft^liich, such processions may pass. ^Phey may 
also regulate the use of music iii the%trects ou the occasion of festivals and cere- 
monies. 

XXXI. It shall bo ibo duty' of th^ Police to keep order on the public roads, 
and iu the public streets, thoroiigfares, ghauts, and land- 
ing places, and ;vfe all other places of public resort, and to 
prevent obstructiojjs on the occasions of assemblies and 

processions on the public roads, and in the “piublic streets, or in the neighbourhood 
of places of worship, during the time of publicVorship, and in any case when any 
road, street, thoroughfare, gliaut, or landing may be thronged or may be liable 
to be obstructed. 

XXX II. Every person opposing, or net obeying the orders issued under the 
_ - T , ^ hi«t two preceding Sections, or violating the conditions of 

...J b, ll,» Dirtriot .j 

two Sections &c. / Assistant District Supenntentlent or roliee ror the use or 

music, or for the conduct of aasemblies and processions, 
shall be liable, - on conviction before a Magistrate, to « fine not exceeding two 
hundred Rupees. \ 

i. 1 fii' w i. XXXIII. Nothing in the last tlw’ee preceding Sections 

of the under last deemed to interfere with th^ general control of 

three Sections. the Magistrate of the* District over tll^ matters referred 

to therein. \ 

XXXIV. Any person who, on any road, or in any street^^r thoroughfare 
fA j r within the limits of any Town to whScli this Section 

Ofiio^s.'^ u los 0 o ce specially extended by the LocalS^overnment, 

^ commits any of the following offences, t()H|he obstruc- 

tion, inconvenience, annoyance, risk, danger, or damage of the residents Ifcd passen- * 


Police to keep order in 
public roads, &c. 
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Slauft;htcri^ cattlo 
rioiis liding, 


. gers, slmll, on conviction before a Magistrate, be liable to 
• CCS nuisan- ^ exceeding fifty Kupees, or to imprisonment u/6t 

T ' exceeding eight days ; and it shall be lawful for any/to- 

Kco ofTi^r to take into custody, witliout a warrant, any person who within hi^f View 
commits ^!Uiy of such offences, namel}^ : — / 

- Firsts — Any person who slaughters any cattle or 

cleans any carcass; an}^ person who rides or Xi’lves any 
cattle recklessly or furiously, or trains or .l^reaks any 

horse or other dattlo. 

^ ^ . V Second^ — Any person who wantonly oir cruelly beats, 

Cruelty to ammals. abuses, or tortures any animal. 

Third, — Any person who keeps any cattle or conveyance of a^y kind standing 
longer than is required for loading Or unloading or for 
s rue ingpiissongei . taking up or setting down passengers, or who leaves any 
conveyance in such a niauncr as to cause incoiivenieuce or danger to the public. 

Exposing goods for sale". Fourth, — Any person who^ exposes any goods for 

on roads. ,gale. 

Fifth, — Any person wh^| throws or lays down anj^ dirt', filth, rubbish, or any stones 
4 oi\ building materials; or /who constructs any cowshed, 
rowini^iii ui o 8 roe . or tlic like, or who Causes anj' offensive matter to 

lun from any ]ious(*, factory, d'^ig-heap, or the like. 

Hfing found diimk ill any Sj/.r///, — Any jiersOn who is found drunk or riotous, 

thorouglifaio. or whOt;_is incapaldc of taking care of himself. 

Seventh, — Any person who wilfully and indecently exposes his [»crson, or any 
offensive deformity or disease, or commits nuisance by 
ca.sing hiutfclf, or by bathing or washing in any tank or 
reservoir no\.b(‘ing a place set apart for that purpose. 

Eighth, ^Kwy person who neglects to fence in, or 
duly to protcefr^^-ny well, tank, or other dangerous place 
or structure. \ 

The Local Governmont can extend the operatida of this section to any cantonment. Act 

III, 1S80, S. 10. 

XXXV. 


Indecent exposure of per- 
son. 

Neglect to protect dan- 
gerous places. 


Proviso. 


[/m all CMse^ of conrictiovft tmder ijiiit Act, the officer trying the case 
shall he limited to his^'^Qvdinory jurisd irtion as to the 
amount of fine or imjiris^inmtnl ‘which he may inflict; 
2 '>rovidcd thaf] Fepcalcd ly Act X of \HH2. Any c^rgo against a Police officer 
above the rank of a Qon.«<table und'^'r thi.s Act shall be inquired into and determined 
only by an Olficcr exercising tlie powers of a Magistrate. 

XXXVI. Nothing contained in this Act shall he Xjonstrned to prevent any 

not 


Power to prosectito 
all'ccted. 


person from being prosecuted und^* any other Ki^gulation 
or Act for any offence made jiu^isliahlo by this Act, 
or from being liable under any otfierVKegulation or Act 
to any other ,j6r higher penalty or punishment than is provided ^'or such offence hy 
. ' this Act. Provided tliat no person skall be punished 

loviso. ^ twice for the same offence. \ 

XXiVII. All forfeitures or penalties imjiosed under the a&thority of this 
^ f f ^ Act for offences punishable by a IMagistkate may, in 

penajZcs by dirticss. ot non-payment there^, bo leviecl by distress and 

y sale of the property of the offender within th^. limits of 

tfie jurisdiction of the Magistrate of the District, by warrant under the li^d of the 
Magistrate who made the. order. 
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Imprisonment if distress 
not sullicient. 


i^XXVIII. In case any such forfeiture or penalty shall not be forthwith 
paid, tl)e Magistrate may order the offender to be^ppre-^ 
Procod\irc until return is detained in safe custody until the p^’turn can 

ruci c 0 wftiiHii o 18 r OSH. to such warrant of distj^^ss, unless 

the oifonder sluill give security, to the satisfaction of the Magistrate, for his ap- 
pearance at such place and time as shall be appointed for the return of the warrant 
of distress. 

XXXIX. Jf upon the return of such warrant it shall appear. that no sufficient 
distress can be had whereon to levy'" such fine, and the 
same shall not be forthwith paid, or iii case it shall appear 
to the satisfaction of the Magistrate by the confession of 
the offender or othei’wisc, that lie has not sufficient propoiity whereupon such fine 
or sum of money could he levied if a warrant of distress wore issued, the Magistrate 
may, by warrant under ^is hand, commit the offender, provided he is not a Euro- 
pean British subject, td prison, there to he imprisoned, according to tlic discretion 
of the Magistrate, for an^ term not exceeding two’ calendar months when the 
amount of fine shall notXJxeeed fifty Rupees, and^/or any term not exceeding four 
calendar months wlion the amount shall not excet^ one hundred Jtupees, and for 
any term not exceeding six calendar months iivany other case, the commitment to 
be determinable in each of the cases aforesaid on jiaymeiit of the amount. 

XL. If the offender be a European Bril^h suhjoct, the Magistrate shall record 
^ tlio facts and transmit such record to the District Court 

rouer/BritiairrubieSs wherein the offender is convicted, and the 

^ ' amount of tlie ^‘ne and costs (if any) shall be levied in the 

manner provided for the execution of dcovees of the Civil Court. 

XLI. All sums paid for ihe service of process by Police officers, and all re- 
wards, forfeitures, and penalties or shares of rewards, 
ffewards to Polico and forfeitures ah<} j)cnaltio.s wliich by law are payable to iii- 
^ formers,^ shallj^ when tlie information is laid by a Polico 
officer, be paid it^to the General Police Fund. 

XLII. All actions and prosecutions a^^unst any person, which may he lawfully 
T- p brought for anythin done or intended to be done under the 

provisions ot tins A^it, or under the general Polico powers 
hereby given, shall be commenced within tliree months after the act complained of 
shall have been committed' and not otlierwise ; di^id notice in writing of such action 
and of the cause thereof phall bo given to the defendant, or to the District Superin- 
tendent or an Assistant District Superintendent of the District in which the act was 
committed, one moniVat least before the commencerrtijnt of the action. No plaintiff 
^ , p , shall recover in any such '^ction, if tender of sufficient 

cn ero nmen a. amends shall have been made\before such action brought, 

or if a sufficient sum of money shall }»ave been paid infe, Court after sucli action 
brought, by, or' on behalf of the defendant, and though Adecree shall be given for 
the plaintiff i^'any such action, such plaintiff shall not havii costs against the do- 
Proviso ’ fendant, unless the Judge before "^hom the trial is held 

^ ’ / shall certify his approbation of tl^^ action. Provided 

always th/ft no action shall in any case lie where such Officers Ijiball have been pro- 
secuted criminally for the same act. \ 

X^lll. When any action or prosecution shall be brought or'iany proceedings . 
, , held against any Police officer for any aet'idone by him in 

iintle%, wLraiit. ca]iacity, it shall be lawful for him to l%ad that such 

/ act was done by him under the authority ^ a warrant 

issued by a Magistrate. Such pica shall be proved by the production oR^the war-^ 


informers payable 
Goucral Police Eimd. 
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rant directing the act, and purporting to bo signed by such Magistrate, apd the 
defendant shall thereupon be entitled to a decree in his favour, notwith^t^Jinding 
an^ deVoct of jurisdiction in such Magistrate. No proof of the signatllJ;^^' of such 
MagistiVte shall bo necessary, unless the Court shall see reason to doyabt its being 
genuine. Provided always that any remedy which the 
party may have against the authority issuiji^ such warrant 
shall not bXaffected by anything contained in this Section. 

XLIV.^^It shall be the duty of every officer in charge of a^^'^Police station to 
keep a General Diary in such form as ‘shall, from time to 
time, be prescribed by the Local, tfovornment, and to 
record therein all comjdalnts and^^h?'rges preferred, the 
names of all peripns arrested, the names of the coinjdain^ts, tlie offences charged 
against them, tlie \^\apons or property that shall liavo bog^ taken from their posses- 
sion or otherwise, a|}d the names of the witnesses wh^sljall have been examined. 
The Magistrate of th^District shall be at liberty to ci)Jrl for and inspect such Diary. 

» Registers mid Retimis of Policc-^ations. 


Police officer keep a 
Diary. \ 


First infonuatiou Report. 

A, 13 and C FoniKs, 

the aliovo foiiiia, s('o for Pol 

5. l{e,i»ist<'r of proportv stoli^ 
Hcf^ister of proper! y stolen ainl 
recovei <'d 

11. Ou a complaint 
i.int 1 

I)ropeily stoli'ii. 


For insiruciions as to filling 


The following are the bo^ks (IG) and files (5) to be ^pt iij) at each Police-station : — 

1. First iiiformatioi^ti{('port. 

2. Form A (charges aecM'p(<Hl). 

3. Do. D ( D(|F refn.sr(l). 

4. Do. (1 (nn(l/t(‘( <(‘d x-as(‘s). 
eo Proe('dur(‘ on,^i iiinnal easos. 

:ni<l reeovere«y. form No 1 : — 

,*ioj»eity .sbo|!fid be entered in this register as stolen as soon as 
the clkbc is rc]M)iy*d true, and not ollierwisi', unless oidercd 
involving loss of/pio])orty bdiig- rer>orled at a Police station, the 
cornpl.'^nant ^lould b(5 reqiiiied to jmt in a list sij^ned by liiinaelf, 
Complivin.mt to supply list of -^vliicli s^ould^)o sent to the (^ourt ollieer with tho First Inforrna- 
lioTi lve]ipi>: A dot:nh*d list Tus'd not aeeoni])any tho diiplicato 
repoit to th(' District SuperintcTulent. ri^vly the description and aggn^gate amount of tho report- 
ed loss should bo stated. Tho investi^qjig ollieer will, however, hiniseif keep a copy to aid him 
in Ills impiiry. / ^ 

III. \\di(‘n (‘oniplainanis arc ^nahld-io furnish a list of tho ])ropcrty alleged to he stolen at 
tho Police station, sueli list slum],/ lui prt^ared by the investigating ofiieor as soon iiftor his 
arrival .at the spot wheic the imyrtiry is to hdi^madi; as possible, and ho forwanh'd, duly signed by 
th(! complainant, to the CouiV officer. 'J'hovii^gi’cg.ato value and dosciiptioii of tho proptirty 
should tin'll ho reconh d in tli/ special diaiy tlm information of the Distiict Snpcrintc'iident. 

IV. Only proiierly a^^rVLainod to h.iv(! hi-u^i stolen should ho ('iitered in tho logister. d’ho 

list pul in by tho comjilaiTUint, a eo])y of which .%ould he attached to tho eouiilorfuil of the First 
Information Ueport, will^,4how what amount of property was alleged to have been stolen in the 
first instaneo. / \ 

6. Register of ukclaimed and intestate property found ; Form 
No. 2. \ 

XLV. Local Government may dircct^the submission of .such Returns by 

Local Goveriifncnt cm- the I ns pec tor- General- and other Police officers as to 
powered to j^scribc the such Local Govern inent’*:|shall seem proper, and may pre- 
form of Rotui^s. scribe the form in which ^ucli Returns shall he made. 

XLVf!! This Act shall not take efPect in any lycsidency, Province, or place, 

, unless the same shall be ^tended to such Presidency, 

cope^ c . Province, or ])lace by the G^atm* nor- General of India in 

Conn^ by an order to bo publislied in the Government Gazette. When the Act 
shaU/nave been so extended, it shall be carried into effect Slji such Presidency, Pro- 
ving, or place as the Local Government, by an order to be published in the Official 
G^izette, shall direct. 

90 


Unclaimed and intcslat(^f)roper- 
ty rcgislor. > 

/ 
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XLVH. Ifc shall be lawful fQjr’lhe Local Government, in carryln^ftMs Act 
\ into .effect in any part of the tOTritories suJjjjtSct to such 

Aulhorif.y oP^istrict Su- Government, to cl(‘clnrc tba\ any ^umiority whi^^h 

lirn now is or may be exercised by the^a^lrate of the T)is- 

^ ' trict over any Village Watchman another Village Police 

ollicer for the pu^’p^J^es of Police, shall be exercis(»d, subjejvfe^o \lie general control 
of the Mugislji’d'te of^e District, by the District Superintendent of Police. 

\ FORM (See Section Vf^L) \ 

A, B, has been appoiJiijjed a Member of the j^^ice Force, under A^t V of 1861, 
and" IS vested with the pow^-s, functions, and privileges of a Police officer. 


ACT No. IX OF 1871. 

Passed dt the Govebkoh Genehal oe India in CouNCiTi. 

(deceived the assent of the Governor General on the 1th April 1871.) 

An Act to consolidate and amend the Law 7 'elatinj to JEuropean Vagrancy, 

Wdedeas it is expedient to consolidate and amend the laws relating to 
persons of Iiluropean extraction who wander in a destitute 
Ircamblo. condition throughout India; It is hereby enacted as 

follows : — 


Short title. 
It extends 

Local extent. 


to tho 


to 


the dominions of 
alliance with Her 


Commencement. 


PART I. 

PKELIMINAllY. 

1. This Act may be called “ The European Va- 
grancy Act, 1874 
whoio of British India and 
Princes and States in India 
Ma jest}^ ; 

And it shall come into force at once : Provided that sections four to sixteen 
(both inclusive), nineteen, twenty, twont^^-four and 
twenty -nine shall not come into force in Coorg, or in tlie 
Andaman and Nicobar Islands, or in any of the dominions of the Princes and States 
in India in alliance with Her Majesty not situate wilbin the limits of any l^resi- 
dency, Lieutenant- Governorsbij) or Cldcf Coinmissioiiersliip in British India, until 
such day or respective days as tlie Governor General in Council from time to time, 
by notiiieation in the Gazette of India, ap])oints in this behalf. 

2. Acts No. XXi of 1869 (to provide against Laropenn Vagrancy) and 
No. XXVIll of 1871 [to amend the European Vagrancy 
Act, 1869) are hereby repealed. 

But all appointments and orders made, work-houses provided, certiGcafccs 
given, powers conferred, rules iirescribed and exemptions granted under the former 
Act, shall be deemed to liave been re.spectively made, j^rovided, given, conferred, 
prescribed and granted under this Act. 

Interpretation-clause. " 

“ Person of European extraction’' includes — 

(«) persons born in P]urope, America, the West 
Indies, Australia, Tasmania, New Zealand, Natal, or the 

Capo Colony, 


Repeal of Acts. 


“ Person of European ex- 
traction.” 
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(I/) the sons and p^randsons of such persons, 

but does not include persons commonl\' called Eurasians or East Indians ; 

“ Vagrant” means a person of European extraction found asking for alms, 
or wandering about without any employment or visible 
means of subsistence : 

“ Master of a ship” includes any person in charge of 
a docked vessel : 

And in Parts III and V of tliis Act Magistrate” means, within the limits of 
• f . f •’ towns of Calcutta, Madras and iiombay, a Magistrate 

agis rd e. Police, and, outside those limits, a person exercising 

powers under the Code of Criminal Procedure not loss than tliose of a Magistrate 
of the second class. 


Vagrant.” 
Master of a ship.” 


PAllT II. 

PUOCEDURK. 

4. Any Police ofRcor may within the limits of the towns of Calcutta, Madras 

_ ^ , and llombay, require any person who is app.irently a 

Powor .() i\ quire apparent accompany him or any other Police oflieer to, 

vagrant to go hetore Mugis- i 

and to appear heloro, the nearest iNlagistrate or Police, 

. and may, without tho.se limit.s, n'quire any such person to 

accompany him or anj" otlier Police ollicer to, and to ap])ear b.cforo, the nearest 
elubtico of the Peace exercising the powers of a Alagistrate of the iirst class under 
the Code of Criminal Procedure. 

Whorcon any pi'rson aipparcntly a vagrant, refusu.s to or f.iils to comply with any requisition 
made by a I’olif’f olUc'or uialcr S. 4 ho may forthwitli lu* arrcsii'd by such Police oHifuir without 
warrant for th(' purpost) of boiiig }>rodLico(l h(‘forc tlio oHicer ompowerod to deal with tho caso, 
Itulo 111 jiussed liy the Govoinor General in Council. 

5. The Magistrate of Police or Justice shall in such case, or in any other 
case where a person apparently a vagrant comes before 
him, make a summary inquiry into the circumstances 
and character of the apparent vagrant ; and if he is 
sati.slled that .sucli person is a vagrant, he shall record in his 
oilico a declaration to that effect. 

If he is further of opinion tliat tho vagrant is not likely to obtain employment 
Lit once, or if lie has reason to believe that a declaration 


Summary inquiry into 
vagrant’s circum .stances. 


Declaration of vagrancy. 


Order to go to work -house. 


of vagrancy has on any former occasion been recorded in 


re.spect of sucli vagrant, he shall require the vagrant to go to a Government work- 
house, and shall draw u]) an order to that effect. 

Idle vagrant shall then be ])laeed in charge of tho Police for the purpose of 
being forwarded to the worlt-lum.se, and the said order shall be a sutlieiont autliority 
to the Police for retaining him in their charge while ho is on his way to the work- 
hou.se, and to the Governor of the work-house for receiving and detaining such 
vagrant. 

6. Where the officer making tlic inquiry mentioned in section five is of 
t:, , , opinion that the vagrant is likely to obtain employment 

plac“^*cmployuS°* ° in any place subject to the Local Government, or (when. 

the vagrant is in any part of the dominions mentioned in 
section one) in any place subject to any adjacent Local Government, such officer 
may in his discretion forward the vagrant to such place in charge of the Police 
and draw up an order to that effect. 
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Such order shall ho a sufficient authority to the Police for retaining the vagrant 
in their charge while he is on his waj» to such place of employment. 

7. Upon his arrival at the ])lace of employment, the vagrant shall he taken 

before the nearest Magistrate of Police or Justice of the 
Assistfinco to obtain cm- exercising powers as aforesaid, to whom the order 

p transmission sliall be delivered. 

Such officer shall thcreujion, to the best of his ability, assist the vagrant in 
seeking employment, and may in the meantime, if he think fit, keep the vagrant in 
the cliarge of the Police. 

Should the vagrant fail to obtain suitable employment within a reasonable time 
not exceeding fifteen days from such arrival, such officer shall forward him to a 
Government vvork-lioiise in th(i manner provided by S(;etion five. 

8. Every person while in eharge of the Police, whether before inquiry ns to 

^ „ liis vagrancy, or while he is on his way, under section five, 

Subsistence a ov.mce. work'-housc,^ or, under section six, to a ])lace of 

employment, shall be entitled to an allowance for his subsistence at the rate of eight 
annas per diem. 

'J’he Magistrate of Police or Justice, before whom any vagrant is taken under 
section seven, may, if he think tit, order the vagrant to receive a similar allowance 
while he is seeking employment. 

The Local Government shall cause such allowance to he paid out of such funds 
at its disposal and such manner as it may from time to time direct. 

The Rubsistonoc money Hball not ordinarily bo mndo over to the ])prson, but .shall be 
kept and dialjuvrtt'd on lus account by tli(‘ rolic(‘or oilier oHicor in whoso custody lie is lor the time 
boing. llulo iV' passed by tho (lov'oriior General in Oouncil. 

0. Any Magistrate of Police or Justice of the Peace exorcising ])owers as 
, aforesaid may, on being satisfied that any ])erson of 
° European extraction is not likely to become a vagrant, 

give such person a certificate under his hand stating that for a certain time (mention- 
ing it) not exceeding six months from the date of the certificate, and within certain 
limits (mentioning them), nothing in sections four, live, six and seven shall apply 
to the holder of such certificate ; and thereupon, so long as the certificate remains 
in force, nothing in sections foui’, (Ivc, six and seven shall apply to such person 
within such limits as aforesaid. 

„ ..re Every such certificate shall be in tho form set forth 

<orm 0 cei i ica o. Schedule to this Act annexed, or as near thereto 

as circumstances will admit. 

No corfcifioiito shall be given uidoss there be good ground for believing that tho person 
applying for il is houuJ'nJe in search of employment and has a fair chance of obtaining it and is of 
quiet and orderly behaviour. 

Tho ( ('itificato shall ho printt'd on parchment or piipcr of very durable character and shall 
be in Eiiglisli with translatiou in tho two principal vernacular languages of tho territory under 
tho Local Government. Rules V, VJ jiasecdby the Governor General in Council. 

. 10. The Local Government may from time to time, 

Power to mvest certfim notification in the official Gazette, invest any Justice 

Peace, District Suporintenclent of Police, or 
8 and 9. ^ Assistant District Superintendent of Police with tho 

jurisdiction and powers conferred by this Part on a 
Justice of the Peace exercising powers as aforesaid. 


Power to invest certain 
officials with jurisdiction of 
Justices under sections 5, 7, 
8 and 9. 
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Scale of diet. 


Snporint(3ndcnce of work- 
•housoa. 


PART III. 

• . Government Wouk-hoitses. 

11. The Local Government, with the previous sanction of the Governor 
General in Council, may provide work -houses with their 
Provision of Government nocc.ssary furniture and establishment, at such places as 
work-lioiisoa. it may think proper, for the temporary reception of 

vagrants, 

or may, by writing under the hand of a Secretary to .such Government, certify 
any building, or part of a building not provided as a work-house under tlie former 
part of this section, to be fit for a work-house for the pnrfioses of this Act, 
Every siieli certilicate .shall he puhlislied in tlio local olhcial Gazette, and thereupon 
such huildiug or part of a building shall, until the Local Government otherwise 
orders, he deemed a Government work-house under this Act. 

The Local Government shall allow the same scale of diet for the support of 
Vagran t.s \’ec(*ived in such work-hou-^jes as is for tlie time 
being allowed for Europeans confined in the local prisons 
or 2 ’onitentiaries. 

12 Every such work-house shall be under the 
immediate charge of a Governor, who shall be appointed, 
and may be suspended or removed, by the Local Govern- 
ment. 

Every sucli Governor shall, if the Local Government think fit, bo subject to 
the orders of a Committee of Management a])pointed from time to time by such 
Government, or, in the absence of n Committee, to the orders of such oflicer as 
the Jiocal Government from time to time appoint^ in this behalf. 

18. Every such Gov<'rnor may order that any vagrant admitted to the work- 
er , . , house under his charge shall be searched, and that tho 

^ Search of vagrants. ^ packages and other effects shall be 

inspected, and may direct that any money then found with or on the vagrant, shall 
be a])[died (.subje(;t to tlie orders of the Local Government) towards the expense 
of carrying this Act into execution, and may order that all or finy of the said 
effects shall be sold, and that the [U'odnce of the sale be ajipliod as aforesaid, but 
subject to the like orders. 

11. Vagrants admitted to work-houses under this Act shall be subject to 
. sncli rules of management and discipline as may from 

iscip me. time to time be jirescribed by the Local Government with 

tlie previous sanction of tlie Governor General in Council. 

The Local Government may authorize any Governor of a work-house to 
punish (under or not under the supervision and direction of a Committee of 
Managmnent, as the Local Government thinks lit) any vagrant who knowingly 
disobeys or neglects any sucli rule with any one of the following punishments 
(namely) — 

(а) solitary confinement within the work-house for any time not exceeding 
seven days j 

(б) solitary confinement witliin the work- house for any time not exceeding 
three days ujion a diet reduced to .such extent as the Local Government may 
prescribe ; 

(c) hard labour for any time not exceeding seven days ; 

(d) reduction of diet to such extent as tiie Local Government may prescribe 
for any time not exceeding five days ; 



718 


TTIE EU HOPE AN VAGRANCY ACT. 


Or in lieu of any sucli punisliinenfc any such vagrant may, on conviction before 
a Magistrate of sucli disobedience or neglect, be punishable with rigorous imprison- 
ment in jail for a term which may extinid to three months. 

15. The Governor and the Committee of Management (if any) of every suck 
work-house shall use his and their best endeavours to 
Ih fusal to accept emp oy- outside the work-house suitable employment for 

■ the vagrants admitted thereto. 

When such employment is obtained, any such vagrant refusing or neglecting 
to avail himself thereof, shall, on conviction before a Magistrate, be punishable 
with rigorous imprisoument for a term which may extend to one month. 


16. 

llcmoval of vagrants. 
Cost of removal. 


PAllT IV. 

REMOVAL FROM INDIA. 

If after the lapse of a reasonable time no .suitable employment is obtain- 
able for any such vagrant, the Local Govermnont may 
either (when he has entered into such agreememt as 
heroinaftcr mentioned) cause him to be removed from 
Jhitish India in manner hcreinat’ter provided, the cost of 
auch removal being paid by Government; 

or it may cause sections twenty- tbrcc and thirty to be read to l\im and may 
then release him. 

'J’ho tiino .sh.'ill not ordinarily oxcood two months and shall not in any case exceed six months. 
Rult* Vll pa.ssed tlie Gova'iiun’ (Jcju'ral in Council. 

17. Any vagrant or other person of Euro])ean extraction may enter into an agree- 

ment in writing with the Secretary of State for India in 
Agroemont. w.thvagr,.nt 8 . H„ain^ himself- 

(a) to proceed to such port in JJritish India as shall be mentioned in the 
agreement ; 

{[>) there to embark on board snob ship and at such time as is directed by an 
officer appointed in this behalf by the Local Government of the territories in wliieh 
such port is situate, for the purpose of being removed from India at the expense of 
the said Secretary of State in Council ; 

(c) to remain on board such ship until she has arrived at her j)ort of destina- 
tion ; and 

{d) not to return to India until five years have elapsed from the date of such 
embarkation. 

Evoiy such agreement may be on unstamj)od ])aper and shall be in the form set 
„ . , forth in the second Schedule to this Act annexed, or as 

Form of agreement. cireumstaneos admit. 

18. The Local Government of the territorie.s in which the said port is situate, 

- may enter into sucli contracts for conveyance or other- 

Powor to perform agree- • i /• i 4.1 l i a 

® wise, and perlorm sucli otlier acts as nuy he necessary to 

carry out such agreement on the part of the said Secre- 
tary of State in Council. 

llulo VIII. In a Presidency town, the Commis.sionor of Police and elsowhere Magistrates 
with full powers (tliat is of the first class) being also Justices of the Peace shall be competent to 
act on behalf of the Secretary of Stato in Council in making agreements under section 17. 

Rule TX. All auch agreements shall ho executed in duplicate and the officer executing on 
behalf of the Secretary of State in Council shall retain one of the copies. 

Rule X. When an agreement has been entered into by a vagrant under S. 17, ho shall , 
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be forwarded along with Iho original agreement in the charge of a Police officer to tho officer at 
the Port of embarkation who is empowered by tho Local Government to roceivo vagrants, and 
th(‘reaftcr and until his embarkation he shall remain in the custody of that officer or of such 
dthcr olIi( (‘r as the Local Government emj^ower on tlieir behalf. 

He shall duiing suc h term be entitled to snbsisteiii-o allowance at eight annas dtem to be 
disbursed as directed by llulo IV. (StH» note to S 8 contru.) 

Kiilo XL Local Governments within whoso jiirisdicdion Ports are situate shall make all the 
neccssiiry arrangements for the reception and custody of vagivnits sent for deportation by other 
Local Govtsrnments or .'luthoriiies in the interior. They will from time to time, as may bo 
necessary, give notice of Huch arrangonnmts to tlui forwarding authorities. 

Load (ixx)cn8(is shall bn provided by the forwarding authority. All further expenses incurred 
in proceedings under Part IV of tho Act shall be defrayed by tho Local Government of tho 
Port of embaikation on account of tho Secretary of State in Council. 

RnloXlIl. No agreement for deportation shall bn entered into with any person of 
European extraction born in this country, and who has nev’or henn out of it, unless ho satisfies 
the Local Government tli.ii he is likely to gain a Iivolihoo<l in some place out of India. 

Kulo XIV. The officers empowered to direct the deportation of vagrants will see that no 
unnce(issary time is lost in providing passage for those Avho have, cntereil into agreements to ho 
deported As a rule Euroiieans should bo sent to Kiirojx', Ameu-icans to America, West Indians 
to the West Indies, Australians to Australia and New Z<‘alandnrs to New Zealand But tho Local 
authorities will cxeicise their discretion in sending vagrants to otlu'r countries than their own, 
when it appears Ihat such a eonrso will he for their advantage and that they will be favorably 
received on arriving at tlieir dc'Stination. 

Jlul(5 XV. l)eseiipti\(! notes, and, as far as possible, photographs of all persons deported 
shall bo kept by the TjoimI (government or Administrations within whose territories iho porta aro 
'' situated. Ilulea passed by the Governor General in Coimeil. Guz. India, Oct. 22, 1870, p. 723, 


PART V. 

Penalties. 

19. Any porson refusing or failing to accompany a Police officer to, or to 
appear before, a Magistrate of Police or Justice of tlio 
M'e»-bshntc ° ^ Peace, for the purpose of pridiminary inquiry, when 

‘ ' reipiired so to do under section four, may bo arrested 

without warrant and shall l)o puiiisliahle, whether he ho or be not an European 
Pritish subject, on conviction before a Magistrate, with imprisonment for a term 
which may extend to one month, or witli line, or with both. 

And any person who, when required under section four to accompany a Police 
oHicer to, or to appear before, a Magistrate of Police or 
ssaii ing 0 ICC. Justice of tlic Peace, commits an offence punishable 

under section three hundred and fifty-three of tlie Indian Penal Code, niay, 
whetlier he he or be not an European British subject, bo tried by a Magistrates 
for such offence. 


20 . 

Escaping from Polico. 


Any vagrant who escapes frgm the Polico while committed to their 
charge under the orders specified in sections five and 
six, 

or who leaves a work house, under this Act, without 
permission from tlie Governor, 

or who having with such permission left a work- 
house for a limited time or a specified purpose, fails to 
return on tho expiration of such time ol* when such 
purpose has been accomplished or proves to be impracticable, 

shall for every such offence bo punishable, on conviction before a Magistrate, 
with rigorous im^^risonment for a term which may extend to two years. 


Quitting work- house with- 
out leave. 

Failing to return to work- 
house. 
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21. Any person entering into an agreement under section seventeen, anc! 
Failin'? to proceed to port failing to proceed in pursuance thereof to the port 
of embarkation. therein mentioned, 

Refusing to go on board- or refusing to embark when directed so to do under 

ship. the same section, 

Escaping from ship. or escaping from the ship in which he has so em- 

barked before she has reached her port of destination, 

shall for every such offence be punishable, whether he he or be not an Euro- 
pean British subject, on conviction before a Magistrate, with rigorous imprisonment 
for a term which may extend to six months. 


22. Any person returning to India within five years of the date of his em- 
. x T T barkation pursuant to any agreement entered into under 

e urinng o n la. section seventeen, unless specially permitted so to do by 

the Secretary of State for India, shall for every such offimce be pnnisliable, whether 
ho be or he not an European British subject, on conviction hei’orc a Magistrate, 
with rigorous imprisonment for a term whicl) may extend to two years. 


23. Any person of Eurn])ean extraction Found asking for alms when ho has 
Begging, snfiicient means of subsistence, 

or asking for alms in a threatening or insolent manner, 

or continuing to ask for alms of any person after he has been vcfjuirod to desist, 
shall be punisliable, whether he be or he not an European British snbje(;t, on 
conviction before a Magistrate, with rigorous imprisonment for a term nol- exeeed- 
ing one month for the first offence, two months for the second, and tliree months 
for any subsequent offence. 


21. Every person imprisoned under section nineteen, twenty, iwetity-one, 
twenty-two or twenty-three, shall, at iljc end of Ids term 
rkorimcnt^ ^ ^ imjn’isonment, be placed boTore the noar(‘st Magistrate 

^ ' of Police or Justice of the P(‘nce ex(‘rcising powers as 

afore.said, who shall, if he think lit, forthwith deal with him in the manner prescrib- 
ed by sections five and six. 

The order of transmission shall certify the fact of tlio previous conviction. 

25, Every master of a shi[) landing or allowing to land in any part of British 
Penalty on sbijnnastcr India any person of Enroy)ean extraction who has hc'cri 
bringing European convicts convicted in any other ])art of Her ^Majesty’s dominions 
to India. of felony, or of an offence wliicli, if commitfi'd in Eng- 

land, would be felony, shall, on eonviction before a iNIagistrato, he liable, for every 
such person so landed or allowed to land, to pay a fine nob exceeding five hundred 
rupees and not less than one hundred rupees, and, in default of payment, to im- 
prisonment for any term not execeding two months, 

unless tlie defendant satisfy the Magistrate by’ evidence (which the defendant 


is hereby declared competiUit to give), tliat he had made due inquiry as to the 
person so landed, or allowed to land, and that he had no reason to believe that sucli 
person had been convicted as aforesaid. 


The Governor General in Council may from time to time, by notification in 
_ ^ XX- Gazette of India, exempt from the o])eration of tlie 

shipnuiXu^ exfiinp cer am section the masters of any class of 

ships, on such terms as to the Governor General in Coun- 
cil seem fit, and either in respect of all or of any of the persons on board such 
ships. 

The Goverivor General in Council may in like manner revoke any exemption 
made iiuder this section. 
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26. All fines imposed under this Act may be recovered, if for offences com- 

P - « mittcd outside the local limits of the towns of Calcutta, 

coveryo nes. Madras and Bombay, in the manner prescribed by the 

Code of Criminal Procedure, and if for offences committed within those limits, in 
the manner prescribed by any Act regulating the Police of such towns in force for 
tlie time being. 

All fines recovered under this Act shall be paid to the credit of the Govern- 
„ ^ « ment of India, or as the Governor General in Council 

PaymontofflnoB. from time to time directs. 

27. All prosecutions under this Act may be instituted and conducted by such 

^ officer as the Local Government from time to time ap- 

Prosocutions. • i. • • i. i ir 

points in this behali. 

28. In imposing penalties under this Part and Part III of this Act, no 

, . ^ person shall exceed the limits of jurisdiction prescribed 

Limits of jurisdiction. Criminal Procedure in the ease 

of oHenders not being European British subjects. 

29. No proceeding under this Act shall be deemed invalid by reason only that 
Validity of procoedin<>s Magistrate of Police or Justice, before whom a person, 

where Magistrate is not tho apparently a vagrant, was required to appear or before 
whom a person was placed under section twenty-four, was 
not the nearest. 


nearest. 


PART VI. 

MISCELLANEOUS. 

30. Any European British subject who, upon the summary inquiry mentioned 

in section five, has been determined to be a vagrant, or 
Deprivation of privileges been convicted under section twenty- two or sec- 

of European Britia su jccts twenty-three, shall, so long as he remains in India, 

be subject, beyond tho limits or the said towns, to tho 
provisions of the Code of Criminal Procedure (other than 
those contained in Chapter XXXVIll of the same Code) applicable to an European 
not being a British subject. 

If from any cause he is committed or held to bail by a Justice of the Peace to 
take liis trial before a High Court, he shall not be at liberty to object to the juris- 
diction of such Justice of the Peace or High Court on tho ground of anything con- 
tained in the former part of this section. 

Save as aforesaid nothing herein contained shall bo deemed to confer jurisdiction 
over European British subjects on Magistrates, who, if this Act has not been passed, 
would have had no such jurisdiction. 

31. Whenever any person of European extraction lands in India, or, being a 

. . Non-Commissioned Officer or Soldier in Her Majesty’s 

Liability of impor ers of Army, leaves that Army in India, under an engagement 

soldiers becoming vagrants. ®erve any other person, or any Company, Association 
or body of persons in any capacity, 

and whenever a sailor of European extraction, not being a British subject, is dis- 
charged from his ship in any British Indian port, 

and becomes chargeable to the State as a vagrant within one year after bis 
arrival in India or leaving the Army, or discharge from his ship, as the case may be, 
then the person, or Company, Association or body, to serve whom be has so landed 
411 India or left the Army, or, in the case of a sailor, the person who is at the dale 

91 
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of the discharge the owner or agent of the ship from which the sailor has been so 
discharged, shall be liable to pay to the Government the cost of his removal under 
this Act, and all other charges incurred by the State in consequence of his becoming 
a vagrant. 

Such costs and charges shall be recoverable by suit as if an express agreement 
RecovorvofcWc-es entered into with the Secretary 

^ ^ * of State for India in Council, by the person, Company, 

Association, body, owner or agent chargeable. 

32. When any person of European extraction lands in India, being or having 

Inability of consignee in during his passage to India, or from one Indian port 

ease of Europeans who ar- to another, in charge of, or in attendance upon, any 
rive in charge of animals animal, and becomes chargeable to the State as a vagrant 
and become vagrants. within one year after his arrival in India, then 

the consignee of such animal, 
or the agents in India for the sale of such animal, 
or, if such consignee or agents cannot be found, 

the agent to whom the ship in which such animal arrived in India was consigned, 
shall be liable to pay to the Government the cost of such person’s removal 
under this Act, and all other charges incurred by the State in consequence of his 
becoming a vagrant. 

Any such consignee or agent shall be entitled to charge the consignor or princi- 
pal for any payment to the Government under this section. 

For the purposes of this section ‘ Consignee’ includes any person who iinder- 
‘ Consigned* defined. takes to dispose of such animal for the benefit of the 

consignor, and 

* Agent’ includes any person who undertakes the agency of such ship, though 
‘Ag()nt’ defined. it may not have been consigned to him. 

33. In any proceeding under this Part, a certified copy of the declaration 
Evidence of declaration recorded under section Hve, sball be^rw«ct facie evidence 

under section 5. European British subject named therein has been 

upon the summary inquiry mentioned in that section, 
determined to be and that he was at tlie date of tlie declaration a vagrant. 

34. The powers and duties conferred and imposed by sections sixteen and 
Exercise of power con- eig'‘*^ecn on a Local Govornnient, may be exercised and 

ferrod on Local Govern- performed by such class of officers as the Local Govern- 
ment. meiit from time to time, by notification in the oflicial 

Gazette, appoints in this behalf. 

35. The powers and duties conferred and im})o.sed by this Act on Magistrates, 
Exercise in Native States Justices of tlie Peace exercising the powers of a Magis- 

of powers conferred on Ma- trate of tlie fii’st cla.ss, and Police ofiiciirs respectively 
gistrates, Justices, and Po- may, in places beyond the limits of British India, be ex- 
^ ercised and performed by such persons resjieetively as tho 

Governor General in Council from time to time, by notification in the Gazette of 
India^ appoints in this behalf. 

36. The Governor General in Council may from time to time make rules, 
Powers to make rules for consistent with this Act, for the guidance of officers in 

guidance of officers. matters connected with its enforcement. 

All rules shall be published in the Gazette of India, and shall thereupon have 
the force of law. 

enured under tho v.arions sections to which they apply and have been 

published m the ^ Oct. 20, 1870, p. 723. j rr j 
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THE FIRST SCHEDULE. 

^ {See Section 9.^ 

WiiERfiAS F. of a person of European extraction and 

holder of this certificate, has appeared before me and satisfied me that he is not 
lik( ly to become a vagrant within the meaning of the European Vagrancy Act, 
1874, TirESK AUE TO CERTipy that for the space of months from the dat3 

hereof and within the Province [or District] of nothing in sections 

four, five, six and seven of the same Act shall be deemed to apply to him, unless 
he is found asking for alms, in whicu case this certificate shall be void. 

(Signed) a. H. 

Dated this day of 18 . 

Magistrate of Police for the Town of or Justice of the 

Peace for exercising the powers of a Magistrate of the class. 


THE SECOND SCHEDULE. 

(See Section 17.) 

Articles of Aoreement made this day of 18 

JJETWEEN the Secretary of State for India in Council of the one part and C. D. of, 
&c., [the v(if/rant\ of the other part : Each of the parties hereto (so far as relates 
to the acts on his own part to be performed) hereby agrees with the other of them 
as follows : — 

1. The said G, D. shall proceed forthwith to the port of [the port of ejnhar- 
Jcatiori], 

2. The said G. D. shall there embark on board such ship and at such time 
as an ollieer a})pointed in this behalf by the Local Government shall direct. 

3. The said G, D, shall remain on board such ship until she shall have arrived 
at her port of destination, 

4. The said G. D. shall not return to India until five years shall have elapsed 
from the date of such embarkation, unless specially permitted so to return by the 
said Secretary of State. 

5. The said Secretar}^ of State in Council shall defray the cost of the transit 
of the said U. D, to the said port, and of his lodging and subsistence during such 
transit and during his detention (if any) at the same port, and shall contract with 
the owner of the said ship, or his agent, Ibr the passage of the said G. D on board 
the said ship, and for his subsistence during the voyage for which he shall embark 
as aforesaid. 

In witness whereof A. B. (by order of the Governor General of India in 
Council [or the Governor of 

in Council or the Lieutenant-Governor of 

, or the Chief Commissioner of ], on behalf of the said Secretary of 

State in Council), and the said G. D, have hereunto set their hands the day and 
year first above written. 
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ACT No. XXI OF 1879. 


Passed dt the Goveunob Genebal of India in Council. 
{Beceived the assent of the Governor General on the l^th November, 1879.) 


An Act to provide for the trial of offences committed in places beyond British India 
and for the Extradition of Criminals. 

WnEREAS by treaty, capitulation, agreeinei.t, grant, usage, sufferance and other 
lawful means the Governor General of India in Council 
Frcam o. power and jurisdiction within divers jdaces beyond 

the limits of British India ; and whereas such power and jurisdiction have, from 
time to time, been delegated to Political Agents and others acting under the 
authority of the Governor General in Council; and whereas doubts having arisen how 
far the exercise of such power and jurisdiction, and the delegation thereof, were 
controlled by and dependent on the laws of British India, the Foreign Jurisdiction 
and Extradition Act, 1872, was passed to remove such doubts, and also to consoli- 
date and amend the law relating to the exercise and delegation of such power and 
jurisdretion, and to offences committed by British subjects beyond the limits of 
British India, and to the extradition of criminals ; and whereas it is expedient to 
repeal that Act and re-enact it with the amendments hereinafter appearing ; It is 
hereby enacted as follows ; — 


Chapter I. — Pbeliminaby. 

1, This Act may be called “The Foreign Jurisdiction and Extradition 

Short title. Act, 1879” : 

Extent. It extends to the whole of British India ; 

to all Native Indian subjects of Her Majesty beyond 
the limits of British India ; and 

to all European British subjects within the dominions of Princes and States in 
India in alliance with Her Majesty ; 

Commencement. and it shall come into force on the passing thereof. 

But nothing contained in this Act shall affect the provisions of any law or 

Saving of other laws and treaty for the time being in force as to the extradition 
of treaties. of offenders ; and the procedure provided by any such 

law or treaty shall be followed in every case to which it applies. 

2. The Foreign Jurisdiction and Extradition Act, 1872, is repealed ; but all 

existing appointments, delegations, certificates, requisi- 
* tions and rules made, and existing notifications, sum- 

monses, warrants, orders, and directions issued, under that Act shall, in so far as they 
are consistent herewith, be deemed to have been respectively made and issued here- 
under. 

^ ^ ^ , 3. In this Act, unless there is something repugnant 

Intorpretation-cW. context,- 

“ Political Agent.** “ Political Agent” means and includes — 

(1) the principal officer representing the British Indian Government in any 
territory or place beyond the limits of British India : 
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(2) any officer in British India appointed by the Governor General in Council, 
or the Governor in Council of the Presidency of Fort St. George or Bombay, to 
exercise all or any of the powers of a Political Agent under this Act for any place 
not forming part of British India ; and 

“European British sub- “European British subject” means a European Bri- 

tish subject as defined in the Code of Criminal Procedure. 


Chapter II. — Powers op British Oppioers in Places beyond British India. 


Exorcise of powers of Go- 
vernor. 


General in places beyond 
British India, and delega- 
tion thereof. 


Notification of exercise or 
delegation of such powers. 


jurisdiction of Justices 
the Peace. 


of 


4. The Governor General in Council may exercise 
any power or jurisdiction which he for the time being 
has within any countr}' or place beyond the limits of 
British India, and may delegate the same to any servant 
of the British Indian Government, in such manner and 
to such extent as the Governor General in Council from time to time thinks fit. 

5. A notification in the Gazette of India of the exercise by the Governor- 
General in Council of any such power or jurisdiction, and 
of the delegation thereof by him to any person or class of 
persons, and of the rules of procedure or other conditions 

,to which such persons are to conform, and of the local area within which their 
powers arc to be exercised, shall be conclusive proof of the truth of the matters 
stated in the notincation. 

6. The Governor General in Council may appoint any European British sub- 
ject, either by name or by virtue of his office, in any such 

Appointment, powers and country or place to be a Justice of the Peace ; and every 
such Justice of the Peace shall have in proceedings against 
European British subjects, or persons accused of having 
committed offences conjointly with such subjects, all the powers conferred by the 
Code of Criminal Procedure on Magistrates of the first class who are Justices of tha 
Peace and European British subjects. 

The Governor General in Council may direct to what Court having jurisdiction 
over European British subjects any such Justice of the Peace is to commit for trial. 

7. All Political Agents and all Justices of the Peace appointed before the 

ivventy-lifth day of April, 1872, by tlie Governor General 
Confirmation of existing Council or the Governor in Council of the Presidency 
or Fort St. George or Bombay, in or tor any such country 
or place as aforesaid, shall be deemed to be and to have 
been appointed and to have bad jurisdiction, under the f)rovisioiis of this Act. 

8. The law relating to ollcnces and to criminal procedure for the time being 
Extension of criminal law in force in British India shall, subject as to procedure to 

of British India to British such modifications as the Governor General in Council 
subjects out of British India, from time to time directs, extend — 

(a) to all European British subjects in the dominions of Princes and States in 
India in alliance with Her Majesty ; and 

{h) to all Native Indian subjects of Her Majesty in any place beyond the limits 
of British India. 


Chapter III. 

Bepealed hy Act Xy 1882, Z. 
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Arrost .'md roinovnl of 
pi'isojES tliiiii Kiiropi'an 

JJritish .sul».|(rt.s escaping 
into Ijiitisli India. 


Direction 
of warrant. 


and execution 


CiTAPTKR IV. — Extradition. 

11. Wlion an oiTenco lias been committed or is supposed to have been com- 
mitted in any State against the law of such State by »a 
person not being a European British subject, and such 
person escapes into or is in British India, the Political 
Agent for such State may issue a warrant for his arrest 
and delivery at a place and to a person to be named in 

the warrant — 

if such Political Agent thinks that the offence is one which ought to be in- 
quired into in such State ; 

and if the act said to have been done would, if done in British India, have con- 
stituted an olfence against any of the sections o^* the Indian Penal Code mentioned 
ill the Schedule hereto aiine.xed, or under any other section of the said Code, or any 
other law, which may, from time to time, he specified by the Governor General in 
Council by a notilication in the Gazette of India 

12. Such warrant may be directed to the Magistrate of any district in which 
the accused person is believed to be, and shall be executed 
ill the manner provided by the law for the time being in 
force with reference to the cxeeution of warrants ; and 

the accused person, when arrested, shall be forwarded to the place and delivered to 
the oflicer named in the warrant. t 

13. Such Political x\gent may either dispose of the case himself, or, if he is 
generally or sjieeially directed to do so by the Governor 
General in Council, or by the Governor of the Presidency 
of Fort St. George in Council or by the Governor of tho 
Presidency of Bombay in Council, may give over tho per- 
son so forwarded, whether he be a Native Indian subject 

of Her Majesty or not, to be tried by the ordinary Courts of tho State in which tho 
offence was committed. 

14. Whenever a rerpiisition is made to the Governor General in Council or any 
Local Govcniment by or by the authority of tho persons 
for the time being administering the executive govern- 
ment of any part of the dominions of Her Majesty, or the 
territory of any Foreign Prince or State, that any person 
accused of having committed an offence in such dominions 

or territory should bo given up, the Governor General in Council or such Local Go- 
vernment, as the case may be, may i.ssue an order to any Magistrate who would havo 
had jurisdiction to inquire into the offence if it bad been committed witliin the local 
limits of bis jurisdiction, directing him to inquire into the truth of such accusation. 

The Magistrate so diiected shall issue a summons or warrant for the arrest of 
such person, according as the offence named appears to be one for which a summons 
or warrant would ordinarily issue ; and shall inquire into tho truth of such accusa- 
tion, and shall report thereon to tho Government by which he was directed to hold 
the said inquiry. If, upon receipt of such report, sucli Government is of opinion 
that the accused person ought to be given up to the persons making such requisition, 
it may issue a warrant for the custody and removal of such accused person and for 
his delivery at a place and to a person to be named in the warrant. 

The provisions of section ten shall apply to inquiries held under this section. 

15. Whenever any person accused or suspected of having committed an offence 

- - . . . . . . out of British India is within the local limits of the juris^ 

casc 3 HWHirwttrnmtforurn^^^ diction of a Magistrate in British India, and it appears to 
of person accused of having such Magistrate that tho Political Agent for any fefcato* 


Politicjd Ag'ont may him- 
self dispose of case, or mako 
over pt'rsoii to oidinary 
Courts for tiial. 


Kcqnisitions for extradi- 
tion by the I^xecntivo of any 
jiart of British doiiiinioiis or 
Foreign power. 
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committed nn offence out of FOvUions of section eleven «8ue a wni- 

British India. arrest ot such ^)erson, or that the persons tor 

tlie time being administering the executive government 
of any part of the donciinions of Her Majesty or the territory of any Foreign Prince 
or State could demand Ids surrender, such Magistrate may, it he tinnks lit, issue a 
warrant for the arrest of such person, on such information or complaint and such 
evidence as would, in his opinion, justify the issue ot such a warrant if the offence 
Lad been committed within the local limits of his jurisdiction. 

Any Magistrate issuing a warrant under this section shall, when the offence 
aj^pears or is alleged to have been committed in a IState 
inform there is a Political Agei’t, send immediate iii- 

Government^^^ formation of his proceedings to such Agent, and in other 

cases shall at once report bis proceedings to the Local 

Government. 

10. No person arrested on a warrant issued by a Magistrate under section fifteen 
shall be detained more than two months from the date of 
Pi'iHon arrested to ho ro- pis arrest, unless within such iicriod the Magistrate re- 
rud ^ ccives a Warrant under section eleven from the Political 

‘ ‘ Agent for any State for the delivery of such person, or an 

order with reference to him under section fourteen from the Governor General in 
Council or Local Government, or such person is in accordance with law delivered up 
•to some Foreign Prince or State. 

At any time before the receipt of such a warrant or order the Magistrate, if 
he thinks fit, may, and the Magistrate if so directed by the Local Government shall, 
discharge the accused person. 

17. The provisions of the Code of Criminal Procedure in respect of bail shall 

of any person arrested under section 
fifteen in the same manner as if such person were accused 
of committing in British India the offence with which he is charged. 


Chapter V. — Miscellaneous. 

18. The Governor General in Council may, from time to time, make rules to 

Powor to mjiko rules. provid(3 foi- — 

(L) the confinement, diet and prison-discipline of British subjects, European or 
Native, imprisoned by Political Agents under this Act ; 

(2) the removal of accused jiersons under this Act, and their control and 
Knainteiiance until such time as they are handed over to the persons named in the 
Warrant as entitled to receive them ; and 

(3) generally to carry out the ])urposes of ibis Act. 

19. The testimony of any witness may be obtained in relation to any criminal 

. . . matter pending in any Court or tribunal in the territory 

issut“Ty f ^ !'' I*''*'' ‘t ‘*>«y 

Courts. be obtained in relation to any civil matter under the Code 

of Civil Procedure, chajiter XXV^ ; and the provisions of 
that chapter shall bo construed as if the term “ suit” included a proceeding against 
a cinninal : 

Provided that nothing in this section shall apply in the case of any criminal 
matter ot a political character. 
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THE WHIPPING ACT. 


THE SCHEDULE. 

Sections of the Indian ’Penal Code eeferbed to in section eleven. 

Sections 206, 208 and 221 ; sections 230 to 263, both inclusive ; sections 200 
to 301, both inclusive; sections 307, 310 and 311 ; sections 312 to 317, both in- 
clusive ; sections 323 to 333, both inclusive ; sections 317 and 318; sections 360 
to 373, both inclusive ; sections 375 to 377, both inclusive ; sections 378 to 411, 
both inclusive ; sections 435 to 440, both inclusive ; sections 443 to 446, both 
inclusive ; sections 464 to 468, both inclusive ; sections 471 to 477, both inclusive. 


ACfT VI OF 1864. 

Passed by the QovjbRNOR General of India in Council. 
{Eeceived the assent of the l^overnor General on the 18^4 Fehribory L861.) 


An Act to authorize ih\ p7mishment of whipping in certain cases. 

Whereas it is expedient t^at in certain cases offendci® should be^liable, under 

visions of the Indian , Penal Code, to the punish- 
whipping ; It is enaeted as follows : — 

In acldition to the punishments described in Sec- 
of the Indian Penal Code, offenders are also liable 
ping under the 'provisions of the said Code. 


Prcamhlo, 


Whipping added to the 
puniHhrricnts descrilx'd in 
Section 53 of tho Penal 
Code. 



Offences punishable with 
whip])ing in lieu of other 
punishriKiiit proscribed by 
Penal Code. 


II.! 

may be! 


1 . 

2 . 


Theft, as defined in Secti 


Code. 


Theft in a building, tent 


Whoever* commits any of the following offences 
punisl\^ with whipping in lieu of any punish- 
ment tojwhiclplie may for such offence be liable under 
the Indin t^nal Code ; tliat is to say : — 

378 of the said Code. 

vessel, as defined in Section 380 of the said 


3. 

4. 


Theft by a clerk or s^vanl 
Theft after preparation for 


, as defined in Section 381 of the said Code, 
causing death or hurt, as defined in Section 382 

of the said Code. 

5. Extortion by tlircat, as defined in Section 388 of tho said Code. 

6. Putting a penir<Jn in fear oS accusation in order to commit extortion, as 
defined in Section 3H» of the said CoBe. 

7. Dishones^J^ receiving stolen feroporty, as defined in Section 411 of the said 

stolen in the commission of a dacoity, as 


Code. 


8. Disho>lestly receiving proper 
defined in Se^ion 412 of the said Co* 

9. Inking house-trespass, or Ir 
445 of tile said Code, in order to 
whipping under this Section. 

Lurking house-trespass by n ht or house-breaking by night, as defined in 
Seotions 444 and 446 c£ the said Cole, in order to the committing of any offence 
punishable with whipping under this Sefction. 


ise-breaking, as defined in Sections 443 and 
XG committing of any offence jiunishable with 
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STATEMENT OF REPEALS AND AMENDMENTS. 


Brpbalbd in past 

Amended • 

(Locally) . 

SUPFLEMBN TED '(LOCALLY) 


Act X OF 1872 ; 

Act XVI of 1874; 

Aot X OF 1882. 

Act III OF 1896, ss. 6 , 6 ; 
Act XX of 1886, s. 7 (i) (o) ; 
Beg. 1 OF. 1895, s. 3 (i). 

Reg. Ill OF 1876 ; * 

Reg. IV OF 1887, ss. 8, 14 (9). 


The following changes have been made in reprinting the Aot 

(1) repealed matter has been omitted, explanatory notes being inserted; 

(2) amendments have been inserted in their proper places, with explanatory foot* 

notes ; 

(3) some further foot-notes have been added for oonvenience of reference ; 

(4) Arabic numerals have been substituted for the Roman numerals used in the 

original edition to denote the section-numbers ; 

(5) the number and year of Acts referred to in the text have been noted in the 

inner margin ; • 

(6) an appendix has been added ; 

(7) the headings to the pages have been amplified. 

Act VI of 1864 was declared, by Act XY of 1874, s. 3, to be in force in 
the whole oC British India, except as regards the Scheduled Districts. ’ The 
Act has been declared, under the Scheduled Districts Act, 1874, to be in force 
in the following Scheduled Districts, namely 


Kumaon and Garhwal • . .see 

Gazette 

of India, 1876, Fart I, p. 606 ; 

Sindh 


1878, Part I, p. 482; 

The Districts of Kamrup, Nowgong, Darrang, 
Sibsagar, Lakldmpur, Goalpara (including 
the Eastern Dvdrs) and Kacbar (excluding 
the North Eachar Hills) • • • . 

ft 

1878, Pari; I, p. 633 ; 

Coorg 

99 

1878, Part I, p. 747 ; 

Aden 

9t 

1879, Fart I, p. 434 

Jaunsar Bawar ..... 

99 

1879, Fart T, p. 382 ; 

The Scheduled portion of the Mlrzapur Dis- 
trict 

99 

1879, Parti, p. 383; 

The District of Sylhet . - . . • 

rt 

1879, Part I, p. 631 ; 

The Scheduled Districts of the Central Prov- 
inces ....... 

99 

1879, Part I, p. 771; 

West Jalpdiguri, the Western Dvdrs, the 
Western Hills of Darjeelirg, the Darjeeling 
Tarai and the Damson Subdivision of the 
Darjeeling District • • • • 

99 

1681, Fart !> p. 74; 



ii 


The biitricts of Hazaribagh, Lobardaga and 
Maubhnnii and Fargana Dalbhum and the * 

Eolban in the Distriot of Singbhnm^ « see Gazette of India» 1881| Fait I, p. 874 ; 
The Andaman and Nicobar Islands « . „ 1882 , Part L p> 148 ; 

The Districts of H6zir&, Peshawar, Eohat, 

» Bannn, Dera Ismail Khan and Dera Ghazi 

Khan i. 1886, Part I, p. 48 ; 

The Distriot of Lahanl • „ 1886, Part 1, pi SOL 

The Act has been extended, under the same Aet, to the North-Western 
Provinces Tarai, see Gazette of India, 1876, Fart 1, p. 505: 

The Act has been applied to the Sonthal Farganas by Reg. Ill of 1872, 
6. 3, as amended by Beg. Ill of 1886 (Bengal Code, Vol. I, Ed. 1889, 
p. 597) ; to British Baluchistan by Reg, I of 1890, s. 3 (Baluchistan 
Code, £d. 1890, p. 69) ; to Angul and the Khondmals by Reg. I of 1894, 
8. 3 ; and, save s. 6, to Upper Burma generally (except the Shan States) by 
Act XX of 1886, B, 6 (Burma Code, £d. 1889, p. 364) ; and to hill* 
tribes to which the Kachin Hill-tribes Regulation, 1895, is applied>-6ee 
Beg. I of 1895, ss. 1 ( 3 ) and 3 (I). 



ACT No. VI OP 1864. 


Paibbd bt thb Gotbskob GiNBBAt Of India in Codnoiik 

{Rtteived tht antnt of ihe Governor General on tie ISti 
February, 1864, ) 


r 


An Act to authorize the punishment of whip- 
ping [*] in certain cases. 

[As modified up to the let March, 1895.] 


WHEREAS it is expedient that in certain cases 
' offenders should he liable under the provisions of 
XLV ori 860 . the Indian Penal Code, [”] to the punishment of 
whipping ; It is enacted as Mlows : — 

1. In addition ’to the punishments described in 
section 53 of the Indian Penal Code, ['*] offenders 
are also liable to whipping under the provisions of 
the said Code. 

* ["] 2. Whoever commits any of the following 

offences may be punished with whipping in lieu of 
any punishment to which he may for such offence 
tLVofisso. be liable under the Indian Penal Code, PJ that is to 
* say;— 

Group A. 

(I) theft, as defined in section 378 of the said 
Code; 

(,9) theft in a building, tent or vessel, as defined 
in section 380 of the said Code ; 

(.5) theft 


Freatnblei 


Whipping 
added to the 
Duniabmente 
aeeoribed in 
eeotion 59 of 
the Penal 
Code. 

Offenoea pun< 
iabable with 
whipping in 
lieu of other 
punishment* 
preaorihed bf 
Penal Code. 


['] As to punishment of whipping for certain offenoea in the Garo 
Hills, the Khdsi and Jaintid Hills, and the Ndgd Hills Districts— see Reg. 
Ill of 1876. As to punishment of whipping tor certain offences in places in 
which the Punjab Frontier Crimes Regulation, 1887, is in force — see 
Reg. IV of 1887, ss. 1 ( 3 ), 8 and 14 (5), in Punjab Code, Ed. 1888, p. 393, 
and Reg. IV of 1889, s. 2. 

For Act XLV of 1860 see the revised edition, as modified up to let 
August, 1890, published by the Legislative Department. 

rn The aa. 2, 3 and 4 here printed were substituted for the original as. 2, 
3 and 4 by Act III of 1895,8. 5. 



On second 
oonviotion of 
offence men- 
tioned in 
section 2 , 
whipping 
may be added 
fo other pun- 
ishment. 


Whipping. [act VI 

{Section 3.) 

(3) theft by a clerk or servant, as defined in sec- 

tion 881 of the said Code ; 

(4) theft after preparation for causing death or 

hurt, as defined in section 882 of the said 
Code ; 

Group J3. 

(5) extortion by threat, as defined in section 888 

of the said Code ; 

(5) putting a person in fear of accusation in 
order to commit extortion, as defined in 
section 389 of the said Code ; * 

Group 0. 

(7) dishonestly receiving stolen property, as de- 

fined in section 411 of the said Code; 

(8) dishonestly receiving property stolen in the 

commission of a dacoity, as defined in sec- 
tion 412 of the said Code ; 

. Group D. 

{9) lurking house-trespass, or house-breaking, , 
as defined in sections 443 and 445 of the 
said Code, in order to the committing of 
any offence punishable with whipping under 
this section ; 

{10) lurking house-trespass by night, or hott^e- 
breaking by night, as defined in sections 444 
and 446 of the said Code, in order to the 
committing of any offence punishable with 
whipping under this section, 

■ [*] 3. Whoever, having been previously convicted 
of any one of the offences specified in the last 
preceding section, shall again be convicted of the 
same offence or of any offence included in the 
same Group of offences, may be punished with whip- 
ping in lieu of or in addition to any other punishment 

- to 


2 


[*] See foot-note [*"] on last preceding page. 




1861 .] Whipping. 

{Section 4.) 

to which he may for such offence be liable under the 
XLYof 1860 Indian Penal Gode.[‘‘] 

['’] 4. Whoever, having been previously convicted OffniMipotw 
of any one of the following offences, shall be again , 

convicted of the same offence, or of any offence in* oXiotko/* 
eluded in the same Q roup of offences, may be punished 
with whipping in addition to any other punishment two Sothw 
to which he may he liable under the Indian Penal pnnidimmifc 
xiiVof I860. Oode,[*] that is to say : — 

Group A. 

(I) giving or fabricating false evidence in such 

manner as to be punishable under section 
198 of the Indian Penal Oode;[*] 

(-S) giving or fabricating false evidence with in- 
tent to procure conviction of a capital 
offence, as defined in section 194 of the said 
Code; 

(3) giving or fabricating false evidence with intent 
to procure conviction of an offence punish- 
* able with transportation or imprisonment, as 
defined in section 195 of the said Code ; 

Group B. 

{4) falsely charging any person with having com- 
mitted an unnatural offence, as defined in 
sections 211 and 377 of the said Code ; 

i. 

Group C. 

(J) assaulting or using criminal force to any woman 

with intent to outrage her modesty, as 
defined in section 354 of the said Code ; 

(d) rape, as defined in section 375 of the said 
Code ; 

(7) unnatural offences, as defined in section 377 
of the said Code ; 

Group J), 

[*] For Act XLY of 1860 see the lerised edition, as modified op to 1st 
August, 1890, pobliahed by the Legislatiye Depaitmeot. 

[“] See foot-note ["I on p 1, iujfra. 
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{Seetion 4.) 

Group Z>. 

(8) robbery- or dacoity, as defined in sections 390 

and 891 of the said Code ; 

(9) attempting to commit robbery, as defined in 

section 393 of tUe said Code ; 

(10) voluntarily causing hurt in committing 

robbery, as defined in section 394 of the 
said Code; 

Group JB. 

(11) habitually receiving or dealing in stolen 

property, as defined in section 413 of the 
said Code ; 

Group JP. 

(IS) forgery, as defined in section 463 of the said 
Code; 

(13) forgery of a document, as defined in section 

‘ 466 of the said Code ; 

(14) forgery of a document, as defined in section 

467 of the said Code ; 

(15) forgery for the purpose of cheating, as defined 

in section 468 of the said Code ; 

(16) forgery for the purpose of harming the 

reputation of any person, as defined in. 
section 469 of the said Code ; 

Group G, 

(17) lurking house-trespass, or house-breaking, as 

defined, in sections 443 and 445 of the said 
• Code, in order to the committing of any 
offence punishable with whipping under 
this section ; 

(IS) lurking house-trespass by night, or house- 
breaking by night, as defined in- sections 
444 and 446 of the said Code, in order to the 
committing of any offence punishable with 
whipping under this section. 


5. Any 



1864 .] 


Whipping, 

{SeetioM^-^.) 


5. Any juvenile offender who commits any offence Jnrmii* 
iLTof 1880 . which is not by the Indian Penal Code [*] punishable 
* with death, may, whether for a first or any other 

offence, be punished with whipping in lieu of any .p»g*'« 
other punishment to which he may for such offence p!j?!?L!3u 
be liable under the said Code. .with death. 

['’] Explanation . — In this section the expression 
** juvenile offender ” means an offender who in the 
opinion of the Court is under sixteen years of age, the 
decision of the Court on such matter being final and 
conclusive. 

[®] 6* Whenever any Local Government shall by When 
notification in the official Gazette have declared the ia 
‘ provisions of this section to be in force in any Frontier seotion 4 

District or any wild tract of country within the juris- 
diction of such Local Government, any person who with whip. 
, shall in such district or tract of country after such 

notification as aforesaid commit any of the offences 
specified in seotion 4 of this Act, may be punished 
with whipping in lieu of any other punishment to 
XLVoiiseo. which he may be liable under the Indian Penal 
Code.[*] 

7* [Exemption of females and certain oonviots.^ 
Repealed hy Act X of 1882. 

• 8. [Certain classes of Magistrates to be specially 
empowered.^ Repealed by Act X of 1872. 

9, 10. [ Time and mode of whipping.'\ Repealed 
by Act XVI of 1874. 

11, 12. [Punishment not to be inflicted if offender 
not in fll state of healthy nor by instalments ; Pro- 
cedure in certain cases.] Repealed by *Act X of 
1872. 

APPENDIX. 


[*] For Aot XLV of 1860 see the revised edition, as modified up to let 
August, 1890, published by the Legielative Department. 

Pi This Explanation was added by Act 111 of 1895, s. 6. 

['] This 8. 6 does not apply to Upper Burma (see Aot XX of 1886» s. 6, 
in Burma Code, Ed. 1889, p. 364), or to hill- tribes to which the Eaohin 
UilUribes Regulation, 1896, is applied (see Reg. I of 1895, ss. 1 (8) and 
3(2).) The revised sections applicable thereto are printed in the Appendix, 
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{Appendix.) 


[aOT VI 


APPENDIX. 

I. Section 6 of Act VI of 1864, as in force in Upper Burma 
(except the Shan Statea), rune ae followe [see Act XX of 1886, 

J (i). (c) [•] ] :~ 

6. (i) NotwithstAuding anythiog in the foregoing seotions of this 
Acti a person cooCvioted of an offence specified in the 
schedule to this Act or of any olfeuoe which the Local 
Government, with the previous sanction of the Governor 
General in Council, may add to that schedule, may be 
punished with whipping, either in lieu of, or in addition 
to, any other punisWent to which he may be liable. 

** (S) The Local Government marj* at any time suspend the opera- 
tion of this section in whole or in part in any district 
or part of a district, and, with the previous sanction of 
the Governor General in Council, remove the suspension 
of its operation.** 


‘‘THE SCHEDULE. 

(See section 6, suh^section (1).) 


Section of 
Indian 
Ftnai Code. 


Offence. 


302 

304 

307 

325 

326 

327 


329 

333 

362 


386 

887 

892 

393 


Murder. 

Culpable homicide not amounting to murder. 

Attempt to murder. 

Voluntarily causing grievous hurt. 

Voluntarily causing grievous hurt by daugerous weapons or 
means. 

Voluntarily causing hurt to extort property or a valuable security, 
or to ouiistrain to do anything which is illegal, or which may 
facilitate the commission of an offence. 

Voluntarily causing grievous hurt to extort property or evaluable 
security, or to constrain to do anything which is illegal, or 
which may facilitate the commission of an offence. 

Voluntarily causing grievous hurt to deter public servant from 
h^ duty. 

Theu, preparation having been made for causing death, or hurt, 
or restraint, or fear of death, or of hurt, or of restraint, in order 
to the committing of such theft or to retiring after committing 
it, or to retaining property tahen by it. 

Extortion by putting a person in fear of death or grievous hurt. 

Putting or attempting to put a person in fear of death or 
grievous hurt in order to commit extortion. 

Eobbery. 

Attempt to commit robbery. 

894. Person 


6 


[*] Printed in Burma Code, Ed. 1889, p. 365. 
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W’hipping, 

{Appendix.') 

“THE SCHBDULE^oonotd 


Section of 
Indian 
Penal Code. 


Offence. 


394 

395 

396 

397 

398 

399 

400 

401 

402 
412 

435 

436 
440 
455 

458 

459 

460 
506 


Ferson voluntarily causing hurt in committing, or attempting to 
commit, robbery, or any other person jointly concerned in such 
robbery. 

Paooity. 

Murder in dacoity. 

Robbery or dacoity, with attempt to cause death or grievous hurt. 

Atempt to commit robbery or dacoity when armed with deadly 
weapon. 

Making preparation to commit dacoity. 

Belonging to a gang ot persons associated for the pnrpose of 
habitually committing dacoity. 

Belonging to a wandering gang of persons associated for the pur* 
^ose of habitually committing thefts. 

Being one of five or more persons assembled for the purpose of 
committing dacoity. 

Dishonestly receiving stolen property, knowing that it was 
obtained by dacoity. 

Mischief by fire or explosive substance with intent to cause 
damage to amount of one hundred rupees or upwards^ or, in 
case of agricultural producct ten rupees or upwards# 

Mischief by fire or explosive substance with intent to destroy a 
house, etc. 

Mischief committed after preparation made for causinf^ death or 
hurt, etc. 

Lurking house-trespass or house-breaking, after preparation made 
for causing hurt, assault, etc. 

Lurking house-trespass or house-breaking by. night, after prepara- 
tion made for causing hurt, etc. 

Grievous hurt caused whilst committing lurking bouse-irespasa 
or house-breaking. 

Death or grievous hurt caused by one of seyeral persons jointly 
concerned in house-breaking by night, etc. 

Criminal intimidation, if thre%t be to cause death or grievous 
hurt, etc. 

Abetment of any of the foregoing offences. 

Attempt to commit any of those offences which are not tbemselres 
expressed to he attempts to commit offences.'* 


II. Section 6 of Act VI of 1864 as applicable to bill-tribes to 
which the Kachin Hill-tribes Reg^alation, 1895, is applied, runs 
as follows [see Reg. I of 1895, ss. 1 (5) and 3 (I) 3 : — 

Notwithstanding anything in the foregoing sections of this Act, a 
person convicted of any offence may be punisihed with whipping 
in lieu of, or in addition to, any other punishment to which ba 
may be liable." 
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Wiupping can also bo imposed under S. 14, Ac^III, 1880, in lieu of other punishment, fof‘ 
the -daloK&o., of liquor, &c., within cantonments and their neighbourhood, to or lor the use 
European\oldicrs and others by civilians without license. 

^ No fenWe shall be punished with whipping. S. 7. ^ ^ 

Section \ applies to juvenile oftendera as well as S. 6. — Jaikishen Girdhar, Bombay .^xligh 
Court. Octobt^2, 1873. . / . 

There is nd^ppeal from a sentence of whipping only passed by a Court of Session, MAgistrato 
of the District, (^Magistrate of the first class All Magistiat(,‘a, except Magistrates of/ tho third 
class, can pass sciittmco of whipping. — (Jode of Criminal Procedure, B. 20. 

8cction 391 ontho Code of Criminal Procedure, and S. 9 of this Act, provide suspension 
of a sentence of whipping passed in addition to impiisonincnt, but in cases in^^irhich no other 
punishment has been awai ded, the sentence should bo carried into execution witl^ut delay. The 
effect of the ai)j)Gal wVl be to ascertain the correctness of the sentence already /oacried out, and 
not to bring under review the sentence itself with a view to its revision. — Qglcutta High Court, 
314, 1864 ; Madras Ui^h Court, May 10, 1861. ^ 

Abettuents of the Offences mention(.'d in S. 2 may generally bo punned with whipping, as 
the Indian Penal Code, in providing the punishment for nearly every cq^o of abetment, declares 
that the punishment fo^ the substantive offence shall be awarded — 8s. 109, 110, 111, 112, 
and 114. Attempts to cokimit any of these offences are not punishable with whipping — Calcutta 
High Court, 42o, 18G4 ; i'V.lla Vullad Parshia, 3 Jiomb., 37, Crown Cases, 

III. Whoever, halving been previously convicted jOt any one of the offences 
On second conviction of ’*^peciiied in the last precodina- Section, shall again bo cori- 
any oflenco mentioned in ^ctod of the siime offenc^may be punished with whip- 
last Section, whipping may ]^g, in h'eu of, or in addjifcion to, any other punishment 
added to other punish- to\wliicli he may for 'such offence be liable under the 
IndV Penal Code. 

Section 403 of the Code of Ordinal Procedure (ieclarcs how a previous conviction may he 
proved. Identity should also bo pi'ovt^ — Nuicec Nuahyo, 15 W K., 52. 

Section 221 of the Code of Ciiril^al Procedure (loclares that if it is intended to prove a 
prenuous conviction for the purpose of alfdteting the punishment which is to be awarded, the fact 
of the provuoiis conviction must bo stated the charge. If it is omitted, it may be added at any 
time before sontenco is passed, but not aftori^rds, ’ 

Tlio Calcutta High Court has held that asohtcnce of imprisonment and whipping passed on 
a person convicted of “ theft,” and who had bovm previously convicted of “ receiving stolen pro- 
poi'ty,” is illc'gal, as tho coiiv^ictioiis in bo^h^&sos should liave been for the same offence.— 
Amarut Sheikh, 1< W. It., 20 ; Soorajoodecn, Panjk Itec , 1864, p. 64. 

Similarly, a sentence of whipiiing in addition\g imprisonment passed on a person convicted 
of theft in a house (8. 380, Peiiiil Code), on tho grortUd that he had been previously ci^nvicteJ nf 
tlu'ft (8. 379), has been held to be jilegal, since tlmprevious convietion was not for tho same 
speoitio oflenco. — 5 JMad. XAX\^I1I, -4-PP’ Ih’o. Oct. 28^^^70, Pro. Nov. 25, 18(34. Weir, 416; 
Changra Valad Sheiniia, 7 Bomb., (38, Crown Cases. 

Both convictions must have been under the Indian ^^nal Code, conso(|uontly, if tho first 
('ifl'euco was committed bufoio iSt January 1802, — that i3,\^fore tlnit Code became law in tho 
Presidency of Bengal — the offdfder would not, by reason of fi^^wcond conviction of that offence, 
be liable to whipping — Calcutta High Court, 425, 1864. 

Tlie offence must have Keen (;ommittcd after a conviction of .same offtmeo to legalize tho 
passing of sentence of whipping under Sections 3 and 4. — Sarya bin lB|dshna Mandakar, 3 Bomb., 
37, drown Cases. - 

Section 3 applies^' to juvenile oflenders as well as S. 5. — Jaikisho\,Girdhar, Bombay High 
Court, Oct. 2, 1872. ' \ 

The objeest of the law is to inflict whipping in addition to other piinishnj^nts upon those per- 
sons only who, having completed a previous sentence, and after having a hci^^enitentue afforded 
them, ag.iin commit the same oflenco, and show that they are not to bo doterro5|, by sentence of 
imprisonment only. — Udai Patnaik, 4 B. L. It , 5 ; 12 W. K,, G8. But the iMi'l^as High Court 
had hold that it is necessary that there should have been a previous conviction and not that 

tho sentence should have been carried out. so that whero a person coiivicLod of hai^|g committed 
on the same day two distinct oflencos of house-breaking by night in order to commu^heft (Soo. 
457, Penal Code), was sentenced to imprisonment for one and to whipping for tho (^or offence, 
the sontencGS were held to be good. — 5 Mad. XVIII, Ajyp. Fob. 18, 1870. 

92 
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AsMagiatrato should not transfer to tho jail of another district a convict who has ^een sen* 
tencod^ imprisonment and whipping until tho latter sentence has been executed, ^nulled, or 
commute^. — Agra Suddor Court, Cir. 9, 1865. / 

In with S. 3 read S. 9 and S. 391 of tho Code of Criminal Proepdure, the effj^t 

of which is'^p defer tho immediate execution of sentenoes of whipping, when si^li are passed in^ 
addition to impiisonment, for all sentences are api)ealablo in which whipj^ng is not the sole*^* 
' punishment. . 

As regards passing of sontencos of whipping on persons convic^ of abetments of, or 
attempts to, commit offences punishable with whipping, see note to S. 2, 

If the previodi^ conviction was set aside on appeal, a scntencoi' of whipping cannot be 
passed on an additional imprisonment, S. 3 does not rijquire that the /ccond offence should have 
been committed after a" previous conviction and certainly not that thy^scnionce which followed on 
that conviction should llaye been undergone. Sentence of whipping could therefore be passed in 
a trial for the second offence commenced immediatelj'' tho sentcmcc ;^as passed in the first. — Mad. 
H. Ot. Nov. 25, 186 f. Weii^.4l7. Tho sumo matter was again cMi.sidcred by the Full Couht, a 
majority of which held that ^ Magistrate was competent on a second conviction at the same time 
to pass a soTib nee of whipping in substitution for, or in addition to imprisonment, subject to tho 
restrictions of tho Whipping Aot itself as to tho amount. — Mail. H. Ct. Pro. Feb. 18, 1870. Weir, 
417. 

The fact that tho accused' admitted that ho had )>cen flogged at a certain Magistrate’s 
Court for “ starting a Cumhoo” is fjiot siiflicient for a smitimce of whipi)ing without production of 
the record of the conviction or oral 'evidence or to the specific oflVn(;e of which ho was convicted. 

A sontonoe of whipping under S. 3 addition to imprisonment was therefore set aside as illegal. 
—Mad. II. Ct. Pio. Sept. 12, 1876. Weir, 4l9. / 

IV. Whoever, having beert. previously* convicted of any one ot‘ the following 
Offences punishable, in oft’onces,'«hall bo ./again convicted of the same offence, 
cases of second conviction, may be jDunish^d with whipping in addition to any 

with whii)i)ing in addition other punislunont to whicli he may be liable under the 
to other punishment. Indian Peni^^Code, — that is to say ; — 

1. Giving or fabricating false '-eyidonce in such manner as to be punishable 
under Section 193 of tho Indian Penal & de. 

2. Giving or fabricating false cvidei^e with intent to procure conviction of 
a capital ofi’oiicc, as defined in Section 191/V,of the said Code. 

3. Giving or fabricating f^ilse evidence vvith intent to procure conviction of an 

offence punishable with transportation or imprisonment, as defined in Section 195 of 
the said Code. / V. 

4. Falsely charging any person with bavftig committed an unnatural offence 
as defined in Sections 2iyand 377 of the said Cc^e. 

5. Assaulting or vising criminal force to anyVfvoman with intent to outrage 
her modesty, as defined; in Section 354 of the said t^de. 

6. Rape, as denned in Section 375 of the .said Qpde. 

7. Unnatural offences, as defined in Section 377 W the said Code. 

8. Robbery, hr dacoity, as defined in Sections 39oVnd 391 of tho said Code. 

9. Attem]>6ng to commit robbery, as defined in St?^ion 393 of the said Code. 

10. A^olu,ntarily causing hurt in committing robbel^ as defined in Section 
394 of the said Code. 

11. Habitually receivins: or dealing in stolen property, <ks defined in Section 


394 of the said Code. 

11. Hjtbitually receiving or dealing in stolen property, <|jS defined in Section 

413 of the (Said Code. \ 

12. ^J'orgery, as defined in Section 463 of the said Code. % 

13. > Forgery of a document, as defined in Section 466 of thd^jgaid Code. 

14 ' Forgery of a document, as defined in Section 467 of the l^d Code. 

15> Forgery for the purpose of cheating, as defined in Section 468 of the said 
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16L Forgery for the purpose of harming the reputation of any person, as de-, 
fined in\Section 469 of the said Code. / 

• 17.\ Lurking house-trespass or house-breaking, as de6ned in Sections 443 ^d 
4^5 of She said Code, in order to the committing of any offence punishable*'with 
whipping rbder this section. 

18. Dyking house-trespass by night or house-breaking by night, as^ defined 
in Sections 4M and 416 of tlie said Code, in order to the committing of a|iy offence 
punishable whipping under this section. / 


Sco note to S.^, which applies generally to this section.. No females shall 1^' punished with 
whipping ; nor shal\any person who may be sentenced to death, W to transportation, or to penal 
servitude, or to imp^sonment for more than five j’^ears, or males whom Jio C^rt considers to bo 
more than forty -five yfars of ago, S. 393, Code of Criminal Procedure. j' 

The previous coii^iction must have been for the same offence as that^dhder trial in order to 
legalise a sentence of Shipping under S» 4. — Bapji Valad Bapia, 4 l^mb., 5, Groton Cases; 
Amarut Sheikh, 4 W. *41., 20 ; Soorajoodeen, Panj. liec., 1864, p. 64 Mad. XXXVIII, App, 
Pro. Oet. 28, 1870. >; 

S (!0 note to S. 2, regarding* the passing of sentences of whipping on persons convicted of 
ahetments of, or attemjita tS| commit offences punishable with whip^ng. 

V. Any juvenile oi^nder who commits any offen^' which is not by the Indian 
Juvenile offenders punish- Venal Code punishable with death, may, whether for a 
able with whipping for of- l^st or any other offence, jtfe punished with whipping in 
lic!ti of any other pnnia^iment to which ho may for such 
offSjice be liable under jblie said Code. 


fences not puiusnablo with 
aeath. 


L good sense end (‘X])(‘iien'i|*> in de^nnining this point. — Madras High Court., Nov, 
25, 1861. The Code of Criminal ProceliHre, ^302, in r('-enacting S. 10 of this Act, has for the 


See note to S. 2 regarding app(S^ls from such sentejices. 

The Agra Siidder Court (INFay 7,''^ept. 24, 1864)j^nd also the Bombay High Court (Maho- 
med Ali, 8, Bomb., 5, Croivn Oa^es)^ 1|jive delinc^d •^^''juvoiiih)” under this Section to bo persons 
under 16 years of age, but tlui Madras V^oh Con^f'has hd’t it to Judges and Magistrates to exer- 
cise their own good sense and (‘X])(‘iien'i|j> in di 

al ProceliHre, Sj 

term “juvcnil(3'’ subsUtutod ‘‘a person un«wl6 years of age ’ 

Sections 2, 3, 4 ai)ply to juvenile offerers equally with S. 5. — Jaikishen Girdhar, Bombay 
High Court, Oct. 2, 1873. V 

VI. Whenever any Local 0over^enfc shall, by notification in the official 
When offences speiified have de^ared the provisions of this Section to 

in Section 4 may bo be ii^-^force in aiW frontier district or any wnld tract of 
puni.shed with whipping in country within tlie^risdiction of sucli Local GU)vernmeiit, 
frontier districts and wild person who shalKjn such district or tract of country, 

lyfter such iiotificationNas aforesaid, commit any of the 
offences specifitid in Section 4 of this Act, may Vg punished with whipping in lieu 
of any other punisliineiifc'^to which he may be liable \pder the Indian Penal Code, 

VIT. Repealed hy A</ X, 1 872. 

VIII. Repealed by^ict X, 1872. 

IX. When JpHe punishment of whipping is awarded i'^addition to imprisonment 
xTTt.- • f j j • by a Court whose sentence is op^ to revision bv a superior 
Court lliewliii.ping shall not be lusted until fifteen days 
when to be iiiliictod. Ironi the date ot such sentence, or il an appeal be made 

within tliat time, nntil the sentencA^is confirmed by the 
superior y()urt ; but the whipping sliall be inllicted immediately o^ the expiry of the 
fifteen ^ys, or, in case of an appeal, immediately on the rec'dp: or^^he order of the 
Cour^on firming the sentence, if such order shall not be received wifein the fifteen 
da:prl \ 

. This Section has been re-enacted by S. 391 of the Code of Criminal Procedar^. 



732 


THE REFOllMATOEY SCHOOLS ACT. 


X. Ip the case of an adult, tiro punishment of whipping shall be inflicted 
• Av instrument, in such mode, and on such part of 

Mode of ^flictmg 0 person as the Local Government shall direct ; and, jn 
punis men . ^ juvenile offender, it shall be inflicted in the 

way of schooFi discipline with a light rattan. In no case, if the cat-o’-nine-tails 
be the instrume\t employed, shall the punishment of whipping exceed one hundred 
and fifty lashes\or if the rattan he employed, shall the punishment exceed thirty 
stripes. The punfchment shall be inflicted in the presence of a Justice of the 
Peace, or of an OJHcer authorized to exercise any of the powers of a Magistrate, 
and also, unless thc\]!ourt which passed the sentence shall otherwise order, in the 
presence of a Mcdicc^ Oflicer. 

This Section should rc'ud with S. 391 of the Codo of Criminal Procedure. 

XI. Bejjenled hy Avi 1872. 

XIT. Repealed by Act iL 1872. 


ACT No. V OF 1876. 


Passed dt the Govehnoe General or India in Council. 
{Beceived the aasciit of the Governor Oeneml on the 20th February 1876.) 


An Act to provide Reformatory Schools. 

Whereas it is expedient to provide Reformatory Schools for male youthful 
Preamble. offenders ; It is hereby enacted as follows : — 

I. — Prrli m i n ary. 

1. 'I’his Act may be called “ The Reformatory 
Short title. Schools Act, J 876 

Lo:al extent. It extends to the whole of British India ; 


Commencement. 


And it shall come into force in each Province of British India on such day 
as the Local Government by notification in the official 
Gazette directs in that behalf. 

Extended to Bengal. — Qnl. Gaz. 1878, p. 138. 

Section 318 of Codo of 2. On and from that day section 318 of the Codo 

Criminal Procedure re- of Criminal Procedure shall be repealed therein, 
pealed. 

Interprotation-clauso. 3. In this Act — 

“Youthful offender” means an 3 ' hoy who, being at the time under the ago of 
sixteen year.s, has been cojivieted of any offence punish- 
“ Youthful offender.” aide with imprisonment or trans|)ortation : 

“Inspector-General” includes any officer appointed by the Local Government 
^ ^ to perform all or any of the duties imposed b\^ this Act 

“Inspoctor-Goncral. on the Inspector of Jails. 

IL — Reformatory Schools. 


Power to establish and 
discontinue Reformatory 
Schools. 

as it thinks fit. 


4. With the previous sanction of the Governor 
General in Council, the Local Government may — 

{a) cbtabliiah Reformatory {Schools at such places 
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(5) use as Reformatory Schools schools kept by persons willing to act in 
conformity with such rules consistent with this Act as the Local 
Government may from time to time pieacribe in this behalf, 

(c) direct that any school so established or used shall cease to exist as a 
Reformatory School or to be used as such. 

5. Every school so established or used must pro- 

KucjuiBitcs Oi sciiools# vide 

sufficient means of separating the inmates at night ; 

(h) proi)er sanitary arrangements, vvater-sup])ly, food, clothing and bedding 
for the youthful offenders detained therein ; 

(c) the means of giving such offenders industr.al training; 

(d) an infirmary or proper place for the recejition of such offenders when sick. 

6. Every Reformatory School shall, before being used as such, be inspected by 

^ i- i. T , the Inspector-General of Jails, and if he reports that 

* the requirements ot section five have been complied with 

and that in his opinion such school is fitted for the reception of such youthful 
offenders as may be sent there under this Act, he shall certify to that effect, and 
such certificate shall he published in the local official Gazette, and the school shall 
thereupon be deemed a Reformatory School. 

Every such sclio.d shall from time to time, and at least once in every year, be 
visited by tlie said Inspector-General, who shall send to the Local Government a 
•report on tlie condition of the school in sucli form as tlie Local Government may 
from time to time prescribe. 

7. Wluinever any youthful offender is sentenced to transportation or imprison- 
Power of Courts to direct ment, and is in the judgment of the Court by which he 

youthful oflVndnrK to be sent is sentenced (a) under the age of sixteen years and (b) a 
to Kcformatoiies. proj)er person to be an inmate of a Refoi’inatory School, the 

Court may direct that, instead of undergoing his sentence, he sliall he sent to a 
Reformatory School, and bo there detained for a period which shall he not less than 
two years and not more than seven years, and which shall ho in conformity with 
any rules made under section twenty -two and for the time being in force. 

The powers so conferred on the Court shall ho e\(M’cised only by (n) the High 
Court, (b) the Court of Session, (c) a Magistrate of the first clas'^, and (d) a Magistrate 
of Police or Presidency Magistrate in the towuis of Calcutta, Madras and Bombay. 

8. Whenever any youthful offender under the age of sixteen years has been or 

shall he sentenced to imprisomneni, the officer in charge 
Power of Magistrates to ^ j.^-j ^vhich such offender is confined may bring 

sentenced to imprisonment “im before the Magistrate within whose .lunsdiction such 
to be sent to Reformatories. Jail is situate; and the Magistrate, if he thinks the 
offender- («) under the age of sixteen years and (b) i 
proper person to be an inmate of a Reformatory School, may direct him tf) he sent 
to a Reformatory School, and to be there detained for a period which shall be not 
less than two and not more than seven years and which shall be in conformity with 
any rules made under section twenty-two and for the time being in force. 

In this section “ Magistrate” means in the towns of Calcutta, Madras and 
.1 . „ , /I 7 Bombay, a Magistrate of Police or Presidency Magisti’ate, 
Magtstrulo defined. elsewhere a Magistrate of the first class. 

9. Every youthful offender so diiectcd by a Court or Magistrate to be sent 

^ i. i 1 i. • to Reformatory School shall be sent to such Reforma- 

EefiZ^Tto wWchTuch tory School as the Local Goyeniinent may from time to 
offeuders shall be sent. time appoint for tho reception of youthful offenders so 

dealt with by such Court or Magistrate. 
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10. Nothing contained in section, seven, eight or nine shall he deemed to 
autliorize the detention in a Reformatory School of 

to h7dota°rd Sfchool." “Py “Se of 

eiglitceu years 

. 11. The Local Government may at any time order 

Pischarffti or romoval by li i? i xc i 

order of Uoveinmoiit, } outhlul offender a v, 1 

(a) to be discharged trom a Keiormatory School ; 

(b) if so discharged before the expiration of his sentence, to undergo the re- 
sidue of such sentence at such place as the Local Government thinks fit ; or 

(c) to be removed from one Reformatory School to another such school situate 
■within the territories subject to such Government, but so that the whole period of 
bis detention in a llcformatory School sliall not be increased by such removal. 

IIL — Management of Hcformatory Schools. 

12. For the control and management of every Uoformatoiy School, tlie Local 
Appointment of Superin- Government shnll appoint either (es) a Superintendent and 

tcndfjiit and Coniinitteo of a Committee of Vi.sitors, or (i) a Boanl of Mansvgoment. 
Visitors or Board of Ma- Every Committee and every Board so appointed 

iiagomcnt. must con^ist of not less than five persons, of vvhoin two 

at least shall be Natives of India. 

llie Local Govornmont may from time to time suspend or remove any Super- 
intendent or any Memher of a Committee or Board so appointed. i 

13. Every Superintendent so appointed may permit any youthful oflender 

„ . ^ sent to a Reformatory School who has attained tlie age 

Supcrintondcnt may u- r i* . . . . . . 

cons(« youthful offendeis to iourtceil 


employers of bibour. 


years, by license under his hand, to live 
under the charge of any trustworthy and respectable 
person named in the license, or any ollieer oF Government 
or of a Municipality, being an employer of labour and willing to receive and take 
charge oF liirn, on the condition that the employer shall keep such offender em- 
ployed at some trade, occupation or calling. 

The license shall be in force for three months and no longer, but may, at any 
time before the exjiirution of the period for which the offender has been directed to 
be detained, be renewed from time to time for three months. 

_ 1-1. Theliccii.se shall be cancelled at the desire of 

Cancolbition oi license. t i • r 

the emplo 3 'er named in the license ; 

and if it appears to the Superintendent that any complaint made by the em- 

T- 1 • A r 1 plover of misconduct on the part of the youthful offender 

If complaint of employers f ^ i. /'ll xa? i 

just, no fre.h license until in respect of the same offender 

expiry of twelve months. shall be given until twelve mouths atter the expiration 

of the former license. 

15. If during the term of the license the employer named therein die, or 
cease from business, or the jieriod for which the youtliful 
offender has been directed to be detained in the Reforma- 
tory School expires, the license shall thereupon cease and determine. 

16. If it appears to the Superintendent that the employer has ill-treated the 

^ . offender, or has not adequately provided for his lodging 

case of ill-treatment. and maintenance, the Superintendent may cancel the 

license. 

17. The Superintendent of any Reformatory School shall be deemed to be 
Superintendent to bo the guardian of every youthful offender detained in such 

deemed guardian of youthful school, within the meaning of Act No. XIX of 1856 
-offouders. (concerning the binding of apjgrent ices), , 


Determination of license. 
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{d) 

19. 


Powers of Board of Ma- 
nagement. 


and if it appear to the Superintendent tJiat any such offender licensed under 
.Lv section thirteen has behaved well during one oi more 
ful offender! periods oi bis license, the Superintendent may apprentice 

him under the provisions of the said Act, and on such 
apprenticement the right to detain such offender in the school shall cease and the 
unexpired term (if any) of his sentence shall be cancelled. 

y. « « ... - 18. Every Committee of Visitors appointed under 

Visitors. section twelve tor any Kelormatory School shall, at least 

once in every month, 

{a) visit the school, to hear complaints and see that the requirements of 
section five have been complied with, and that the management of the school is 
proper in all respects, 

(5) examine the punishment-book, 

(c) bring any special cases to the notice of the Inspector-General, and 
see that no person is illegally detained in the school. 

If in exercise of the power conferred by section twelve, the Local 
Government appoints a Board of Management for any 
Beformatory School, such Board shall have the powers 
and perform the functions of the Superintendent under 
se)ctions thirteen to seventeen, both inclusive ; and the license mentioned in section 
thirt(‘en may bo under the hand of their chairman ; and they shall be deemed to 
*be the guardians of the youthful ollcnders detained in such school. 

20. The Local Government may declare any body of Trustees or Managers 
Power to appoint Trus- ^f a school, who are willing to act in conformity with 

toes or other Managers of the rules referred to in section four, clause (b), to be a 
a school to he a Board of Board of Management under this Act, and thereupon 
Management. body or Managers shall have all the powers and 

perform all the functions of such Board of Management. 

21. With the previous sanction of the Local Government, every Board of 
Power of Board to mako Management of a Reformatory School may from time to 

rules. time make rules consistent with this Act to regulate— 

(«) the conduct of business of the Board, 

(h) the management of the school, 

(c) the education and industrial training of youtlifiil offenders, 

(f/) visits to and communication with youthful offenders, 

(e) j^unisliments for offences committed by youthful offenders, 

(j^) the granting of licenses for employment of youthful offenders. 

In the absence of a Board of Management, the Local Government may from 
time to time make rules consistent with this Act to regulate for any Reformatory 
School the matters mentioned in clauses (b), (c), (r/), (e) and (y) of this section, 
and also the mode in which the Committee of Visitors shall conduct their business, 

22. The Governor General in Council may from to time make rules consistent 

. with this Act for regulating the periods for which Courts 
^ Magistrates may send youthful offenders to Ref orma- 

^ * tory Schools according to their »ges, the nature of their 

respective offences, or other considerations. 

All rules made under this section shall be published in the Gazette of India, 


The following rules are in force in the Reformatory School at Aliporc, Bengal : — 

Rule I. No boy shall be sent to a Reformatory School on a first conviction (except as pro- 
vided in Rule III) if under ten years of ago for a less period than five years ; if over ten, for 
a less period than three years, unless he shall sooner attain the age of 1 8. 
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Rule II. On a subsequent conviction for a similar offence, a boy under ten years of age 
shall not bo sent to a Reformatory School for‘ a less period than sovon years ; if over ten, for 
a less period than five years, unless he shall sooner attain tho ago of 18. 

Rule III. A first conviction may bring a boy under Rule II — 

(1) if he belongs to a criminal tribe within tlie meaning of Act XXVII of 1871, Section 2 ; 

(2) if either of his parents is an habitual ciimiiial; 

(3) if he is destitute ; and 

(4) if tlie offence of which ho is convicted is ono arguing great depravity.* — ^Govt. of India, 
Mar. 13, 187«. 

IV.— Offences in relation to Beformatory Schools, 


23. Whoever abets an escape, or an attempt to escape, on tho part of a 


Penalty for abetting es- 
cape of youthful offender. 

or with fine not exceeding 


youthful offender from a lieformatory School, or from 
the emidoyer of such offemler, shall he punishable with 
imj)risoninent for a term which may extend to six months, 
one hundred rupees, or witli both. 


24i, A Police officer inaj^ without orders from a Magistrate, and without a 


Arrest of escaped youth- 
ful offenders. 


warrant, arrest any youthful offender sent to a Reforma- 
tory School under this Act, who has escaped from such 
school, or from his employer, and take him back to such 


school or to his employer. 


ACT No. V OP 1871. 


Passed ry the Governor General or India in Council. 

(Beceived the assent of the Governor General on the 27 ih Janmry 1871.) 

An Act to consolidate the laws rcl dinq to Prisoners confined 
hy order of a Court. 

For the purpose of consolidating the laws relating to prisoners conGned by 
Preamble. order of a Court ; It is hereby enacted as follows: — 

I. — Preliminary. 

^ 1. This Act may be called “ The Prisoners’ Act, 

Short title. 1871” * * 

Local extent. It extends to the whole of British India ; 

And it shall come into force on the passing 
Commencement. thereof. ^ 

2. The Acts mentioned in the Schedule hereto annexed are repealed to 
r ^ the extent specified in the third column of the said 

Repeal of Acta. Schedule. 

* The word “ depravity” here moans a general corruption of morals apart from the specific 
criminality of the particular act. 
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II. — Peisonees in the PEEsiHENcr Towns. 

3. All writs or warrants for the arrest or apprehension of any person, issued or 
•___ , , , awarded by the High Court in tlie exercise of its ordinary, 

• pSkJ'officers.” extraordinary or other criminal jurisdiction, shall bo 

directed to and executed by any officer or Police within 
the local limits of such jurisdiction. 

Power to appoint Super- 4. The Local Government may appoint officers who 

mtendonts of Presidency shall have authority to receive and keep prisoners coin- 
risons. niitted to their custody under the ])rovisions of tliis Part. 

All such officers appointed under any Act hereby repealed, shall bo deemed to 
be appointed under this Act. 

Such oflicers shall be called, in Calcutta, tlie Superintendent oP the Presidency 
Prison, in Madras, the Superintendent of Prisons for the town of Madras, and in 
Bombay, by such title or resiDcctive titles as tho Local Government from time to 
time directs. 

Every such officer is hereinafter referred to as ‘ tho Superintendent.^ 

5. The Suporintendent is hereby authorized and required to keep and detain 

« ^ . all persons duly committed to his custody pursuant to the 

persons committed. provisions of tins Act, or otherwise, by any Court, Judge, 

J ustice of the Peace, Magistrate of Police, Coroner, or 
other public officer lawfully exercising civil or criminal jurisdiction according to the 
exigency of any writ, warrant or order by which such j^erson has been committed, or 
until such person is discliarged by due course of Jaw. 

6. The Superintendent shall forthwith after the execution of every such writ, 

. . , . order, or warrant, except warrants of commitment for 

Supormtendonts to return trial, or after the discharge of the person committed 

or diacliar^'-e. thereby, return such writ, order, or warrant to the Court 

° or other officer by which or by whom tlie same lias been 

issued or made, together i/ith a certificate endorsed thereon and signed by the Su- 
perintendent, showing how the same has been executed, or why the person committed 
thereby has been discharged from custody before the execution thereof. 

7. Whenever any person is sentenced by the High Court in the exercise of 

_ - its original criminal jurisdiction to imprisonment or to 

impriaon“or death, the Court shall cause him to he delivered to the 
death. feupermtendent, together with tlie warrant of the 

said Court, and such warrant shall be executed by tho 
Superintendent and returned by him to the High Court when executed. 

8. Whenever any person is sentenced by the High Court in the exercise of its 

_ - . . ... original criminal luriMlictioii to transportation or penal 

fervitude, the Court shall cause him to be delivered for 
to transportation or ponal intermediate custody to the Superintendent, and the 
servitude. imprisonment of such person shall have eHect from such 

delivery, 

9. Whenever any Judge of a High Court makes, under any Act for* the time 

^ . . being in force for punishing mutiny and desertion, and 

o' tto. a™? ..d tu.i, 

an order tor tho intermediate custody of an offender 
sentenced by a Court Martial holden in India, the Judge shall order such offender 
to be detained for intermediate custody by the Superintendent. 


Delivery for intermediate 
custody of persons sentenced 
to transportation or ponal 
servitude. 



738 


THE PRISONERS* ACT. 


10. Whenever any person is committed by the High Court, whether in execu- 

r. 1 v rr- 1 . ^ dccrce or for contempt of Court, or other cause. 

Committals by High Court taken by the officer to be appointed for that 

for contempt. purpose by such Court, and shall be delivered to the su- 

perintendent, together with a warrant of commitment. 

11. Whenever any person is sentenced by a Magistrate of Police for the town 
Prlivory of porsons fioti- Ciilculta, Madras, or Bombay, to imprisonment^ oitlier 

tcuccU by Police Magistiate. absolutely or for default of jniyment of any tine imposed 
by any such Magistrate, or is committed to prison for 
failure to find security to keep the peace and to be of good behaviour, the Magis- 
trate shall cause him to be delivered to the Superintendent, together with a war- 
rant of the Court. 

12. Every person committed by a Jr slice of the Peace or Magistrate or 
Dclivon’ of person., com- Coroner for trial by the High Co'irt p the oxcrcise of 

initU d by'.Tiisiice or Mogis- original criminal jurisdiction shall be delivered to the 
tiaiti or Coroner for tiialhy Superintendent, togetlier with a warrant of commitment, 
High Court. directing him to Lave tlie body of such person before the 

Court for trial, and the Superintendent shall, as soon as practicable, eause such 
person to be taken before the Court at a Criminal Session of the said Court, together 
with the warrant of commitment, in order that he may be dealt with according to 

law. 

13. Pending any such inquiry as is mentioned in section eight of Acu 

Custodv noii.h-iin. irunn. X.XIJI of 18G1 {to amend Act VIII o/ 1859), 

rics under Act XXIlI of which the High Court considers it necessary to make, 
1801 , section eight. the defendant may be delivered by the officer of the said 

Court to the Superiiitendeiit, subject to the provisions 
as to deposit of fees and as to release on security contained in the same section, 
and the Superintendent is hereby authorized and required to detain such de- 
fendant in safe custody until he is re-delivered to the officer of the Court for the 
purpose of being taken before the said Court in pursuance of an order of the said 
Court or of a Judge thereof, or until he is released by due course of law. 

Deliveryofporaons arrested 14 ^ Every person arrested in pursuance of a writ, 

HiirCo^'VsiTirCaMe warrant, or order of the High Court, in the exercise of its 
(jourt. original civil jurisdiction, 


Custody ponding inqui- 
ries under Act XXIlI of 
18 G 1 , section eight. 


or in pursuance of a warrant of any Court established in Calcutta, Madras, or 
Bombay under Act No. IX of 1850 (for the more easy recovery of small delta and 
demands in Calcutta^ Madras and Bombay), 

or in pursuance of a warrant issued under section three of this Act, 
shall be brought without delay before the Court by which, or by a Judge of 
which, the writ, warrant, or order was issued, or made, or before a Judge thereof, if 
the said Court, or a Judge thereof, is then sitting for the exercise of original juris- 
diction ; 

and if such Court, or a Judge thereof, is not then sitting for the exorcise of 
original jurisdiction, shall, unless a Judge of the said Court otherwise orders, bo 
delivered to tlie Superintendent for intermediate custody, and shall bo brought before 
the said* Court, or a Judge thereof, at the next sitting of the said Court, or of a 
Judge thereof, for the exercise of original jurisdiction, in order that such person 
may be dealt with according to law ; 

and the said Court or Judge shall have power to make or award all necessary 
orders or warrants for that iiurpose. 
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15. Any warrant of commitment undej’ Rej'ulation III of 1818 of the liengal 
Code (for the Confinement of State Prisoners), Regula- 
Warranto under Regula- (jon jj 1S19 of tlie Madras Code (for the Confinement 

SUte nriJonera”^™ Prieonen\ and Regulation XXV of 1827 of the 

^ ‘ ] Bombay Code (for the Confinement of State Prisoners, 

and for the Attachment of the Lands of Ghuf tains and others, for Bensons of State), 
may be directed to the Superintendent in the same manner as the same might have 
been directed to the Sheriff under Act No. XXXI V of 1850 (for the better Custody 
of State Prisoners), and Act No. Ill of (to amend the Law relating to the 

arrest and detention of State Prisoner's), 


III. — Peisonees m the Mopussil. 

16. Officers in charge of prisons situate outside the local limits of the ordinary 

original civil jurisdictions of the High Courts of Judica- 
officers in charge of pri- William, Madras and Bombay, shall be 

tences of certain Courts. competent to give effect to any sentence or order or war- 
rant for the detention of any person passed or issued by 
any Court or tribunal acting under the authority of Her Majesty, or of the Gover- 
nor General in Council, or of any Local Government. 

17. A warrant under the official signature of an officer of such Court or tribu- 

nal sliall be sufficient authority for holding any pri.soner 
Wamnt of officer of such confinement, or for sending any prisoner for transporta- 

tion beyond sea, m pursuance or the sentence passed 
upon him. 

18. Any officer in charge of a prison doubting the legality of any warrant 

, ^ ^ sent to him for execution under this Part, or the compo- 

Procedure where jailor f,cncy oF the person whoso oflicial seal and signature are 

rZt’sent lo'um for Lwu* sentence and issue such warrant, 

tion. shall re For the matter to tlio Local Government, by whose 

order on the ease such officer and all other public officers 
shall ho guided as to the future disposal of the j)risoner. 

Pending any such reference, the prisoner shall be detained iii such manner and 
with such restrictions or mitigations as may be s[)Ocified in the warrant. 

19. The Local Government may authorize the recejition, detention, or impri- 

son nieiit in any place under such Government, for the 
Tinprisonmcnt in Priti.sh periods siiecified in their resjiective sentenoes, of persons 

of certiinolfbncea in Native sentenced within the torn tones of any Native Prince or 
Wtatos. State in Jilliancc with Her* Majesty to imprisonment or 

transportation for any of the following offences : — 

counterfeiting coin, 
uttering counterfeit coin, 
murder, 

culpable homicide not amounting to murder, 
being a thug, 

voluntarily causing grievous hurt, 
administering poison, 
kidnapping, 

selling minors for purposes of prostitution, 

rape, 

robbery, 

dacoity, 

dacoity with murder, 
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robbery or dacoity witli attempt to cause death or grievous hurt, 

attempt to commit robbery or dacoity when armed with a deadly weapon, 

making preparation to commit dacoity, 

belonging to a gang ot* dacoits, 

dishonest misappropriation of property, 

breach of trust, 

house-burning, 

house-breaking, 

forgery, and 

theft of cattle ; 

or for an attempt to commit any of the above offences, 

or for abetment, within the meaning of the Indian Penal Code, of suicide by 
burning or burying alive, or of any of the other offences above spcciQed, 

or for such other oiTonccs as the Governor General in Council, from time to 


time, by order published in the Gazette of India, tliinks lit to prescribe : 

Provided that such sentences have been pronounced after trial before a tribunal 
. in which an oilicer of Government, duly authorized in that 

Proviso. behalf by sncli Native Prince or State, or by the Governor 

General in Council, is one of the presiding Judges 

20. Every oiiiccr of Government so authorized as aforesaid shall forward with 
every junsoncr a certificate of his conviction, and a copy 
Certificate of conviction, proceedings held at the trial, tliat the same may bt 


Coi)y of proceedings. 


forthcoming for reference at the place where the sentence 
of imprisonment or trans 2 )ortation is carried into effect. 


IV. — Convicts sentenced to Penal Servitude. 


Persons sentenced to pc- 21. Every jicrson sentenced to be kej^t in penal scr- 

nal scrvitiKlc where sent, vitude may, during the term of the sentence, be confined 
and how dealt with. in such prison within British India as the Governor Gen- 

eral in Council by general order, from time to time, directs ; 

.and may, during such time, be kept to hard labour ; 

Tntermediato imprison- Diay, until he can conveniently be removed to such 

mont. prison, be imjirisoned, with or without hard labour, and dealt 

with in all other respects as persons sentenced by the convicting Court to rigorous im- 
prisonment may, for tlm time being, by law be dealt with. 

Tiinn of intLTniodiute iin- The time of such intermediate imprisonment, and 

piisonnient to t ouiil in dis- the time of removal from one prison to another, shall be 
charge ot sontcuco. tal^l^n and reckoned in discharge or part discharge of the 

term of the sentence 

Law respocting convicts . All Acts and Regulations now in force within 

sentrnood to transportation British India, with respect to convicts under sentence of 
or imiirisoTimcnt with hard transportation, or under sentence of imprisonment with 
labour applied to persons hard labour, shall, so far as may be consistent with the 
sciiteiicod to penal servitude, express provisions of this Act, be construed to apply to 
persons under any sentence of jienal servitude. 

23. The Governor General in Council may grant to any convict sentenced to 

Power to grant license to he kept in penal servitude, a license to be at large within 
convict sentenced to penal British India or in such part thereof as in such license 
servitude. ig expressed, during such portion of his term of servitude 

and upon such conditions as to the Governor General in Council seem fit. 

The Governor General in Council may at any time revoke or alter such 
license. 
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24. So long as such license continues in force and unrevoked, such convict 

shall not be liable to imprisonment or penal servitude by 
Holder of ® ° reason of his sentence, but shtill be allowed to go and re- 

a owe o go a arg . main at large according to the terms of such license. 

25. In case of the revocation of any such license as aforesaid, any Secretary 

. to the Government of India may, by order in writing, 

signify to any Justice of the Peace or Magistrate that 
such license has been revoked, and require him to issue 
a warrant for the apprehension of the convict to whom such license was granted, 
and such Justice or Magistrate shall issue his warrant accordingly. 

26. Such warrant may be executed by any officer to who>n it may be directed 
Execution of warrant. O'" delivered for that purpose in any part of British In- 

dia, and shall Iiave the same force in any place within 
British India as if it had been originally issued or subsequently endorsed by the 
Justice of the Peace, or Magistrate, or other authority having jurisdiction in the 
place where the same is executed. 

27. The convict, when ai)prehended under such warrant, shall be brought, as 
Apprehended convict to soon as couvouiently may bo, before the Justice or Ma- 

bo brought up for ro-com- gistrate by whom it has been issued, or before some other 
mitment. Justice or Magistrate of the same place, or before a Justice 

or Magistrate having jurisdiction in the district in which the convict is apj^rehended, 
• Such Justice or Magistrate shall thereupon make out his warrant under his 
hand and seal, for the recommitment of the convict to the i^risori from which he 
was released by virtue of the said licenst 3 . 

28. Such convict shall ho re-committed accordingly, and sliall thereupon bo 

Re -commitment. liable to ho kept in penal servitude for such further term 

as, with the time during which he may have been im- 
prisoned under the original sentence and tlie time during whicli he may have been 
at large under an unrevoked license, is equal to the term mentioned in the original 
sentence. 

29. If a license be granted under section twenty-three upon any condition 
specified therein, and the convict to whom the license 
is granted violates any such condition, 

or goes beyond tlio limits specified in the license, 

or, knowing of the revocation of such license, neglects forthwith to surrender 
himself, or conceals himself, or endeavours to avoid being apprehended, 

he shall he liable upon conviction to he sentenced to penal servitude for a term 
not exceeding the full term of penal servitude mentioned in the original sentence. 

V. — Removal of Pius oners. 


Penalty for breach of con- 
dition of the liecnao. 


30. When any person is, or has been, sentenced to imprisonment by any 
Removal from one jail to Court, the Local Government, or (subject to its orders 

another in territories under and under its control) the Inspector General of Jails, 
Local Government. niay order his removal during the period prescribed for his 

imprisonment, from the jail or place in which he is confined to any other jail or place 
of imprisonment within the territories subject to the same Local Government. 

31. Whenever it appears to the Local Government that any person, detained 
Removal of lunatic pri- imprisoned under any order or sentence of any Ma- 

soners. gistrate or Court is of unsound mind, such Government, 

by a warrant setting forth the grounds of belief that such person is of unsound 
mind, may order his removal to a lunatic asylum, or other fit place of safe custody, 
within the territories subject to the same Government, there to be kept and treated 
• as the Local Government directs during the remainder of the term of imprisonment 
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ordered by the sentence ; or, if it be certified by a medical officer that it ia necessary 
for the safety of the prisoner or others that he should be detained under medical 
care or treatment, then until he is discharged aecording to law. 

When it appears to the said Government that such prisoner has become ofc 
Remand on recovery. sound mind, the Local Government, by a warrant direct- 
ed to the person having charge of the ])risoner, shall re- 
ms nd the prisoner to the prison from which lie was removed, if then still liable to 
Disclifirgo. 1)C kept in custody, or if Jiot, shall order him to be dis- 

charged. 

The provisions of section nine of Act XXXVI of 185S, (I'elafinfj to Lunatic 
Act XXXVI of 1858, kcc- shall apply to every person confined in a lunatic 

lion nine, applied to prison- asylum under this section after tlio expiration of the term 
ers in lunatic asylum. of im[)risoiiment to which lie has been sentenced ; and the 

time during which he has been so confined sliall be reckoned as part of such term. 

32. When any person is, or has been, sentenced to imprisonment by any 
Government of India may Court, the Governor General in Council may order his 

order removal of piisoners removal during the period prescribed for bis imprison- 
from one prison to another, ment, from the prison in which he is confined to any other 
prison in British India. 

VI. — Management of Tbanspokteo Convicts. 

33. Superseded hy Act IX, 1882, S. 2. , 

34. The Governor General in Council may, from time to time, prescribe 
Power to make rules as rules as to the following matters 

to convicts. 

the classification of convicts ; 

their confinement, treatment, discipline, and employment ; 

their punishment for misbehaviour, disorderly conduct, neglect, or disobedience ; 

and 

the manner in which the proceeds (if any) of their cmjdoymeiit shall bo dis- 
posed of. 

VII. — DrscirARGE of Convicts. 


35. Any Court establi.'^hed under the twenty-fourth and twenty-fifth of Vic- 
. toria, chapter one hundred and four, may in any case in 

I)i 8 char 2 :e 0 con\ic s ic- recommended to Her Majesty the granting 

commended for pardon. c r i j. • i. ** -i i • T i ^ 

or a tree pardon to any convict, permit him to be at 

liberty on his own recognizance. 


ACT No. Ill OF 1879. 


Passed et the Govehnob Genebae of India in Cottnctl. 

(Heceivcd the assent of the Governor General on the 8th March 1879.^ 

An Act to authorize the destruction of Useless Records. 

Whereas it is expedient to provide for the destruction or other disposal of 
p ,, useless records, books and papers in Courts and lievenue- 

offices ; It is hereby enacted as follows : — 

1. This Act may be called “ The Destruction of 
extent, j^gcords Act, 1879 it extends to the whole of British 
India ; and it shall come into xorce at once. 
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2. The High Court may, from to time, make rules respecting the disposal, 
Power to High Court to hy destruction or otherwise, of such records, books and 
make rules for disposal of papers belonging to or being in the custody of such High 
rijeords, &c. Court, or the Courts of civil and criminal jurisdiction 

subordinate thereto, as the High Court may consider useless or unworthy of being 
permanently preserved. 

So far as regards his own Court, the Court of Small Causes in Rangoon and 
the Courts of the Magistrates within the local limits of his ordinary civil jurisdic- 
tion, the Recorder of Rangoon shall, for the purposes of this section, be deemed to 
be a High Court. 

Similar power to Tresi- . 3- ^acb of the High Courts of Judicaturo at Fort 
deucy High Courts with William, Madras and Rombay may from time to time 
respect to documents in make rules respecting the disj)OS:il, by destruetion or 
Insolvency Coiiits and Ad- otherwise, of such records, books and papers belonging to 
muiiatralor Geucral'a offiro. custody of 

(a) the local Court for tlie relief of Insolvent Debtors hold under the provi- 
sions of the eleventh and twelfth of Victoria, chapter twenty-one, 

(Z») the local Administrator General, 

as the High Court may consider useless or unworthy of being permanently 
preserved. 


4. The Chief Controlling Revenue-Authority may from time to time make 

* Similar power to Chief rules resi)eeting tl»e disposal, by destruction or otherwise, 
Controlling UcvcmiG.Autho- of such records, books and papers belonging to or in the 
rity. custody of the itevenue Courts and olfices as it may 

consider useless or unworthy of being permanently preserved. 

5. All rules made under this Act shall, after being confirmed by the Local 


Rules when to have force 
of law. 


Government and sanctioned by the Governor General in 
Council, be published in tho local oflicial Gazette, and 
shall thereupon have the force of law. 


6. All rules and orders heretofore made by a Local Government, a High 


Court or a Chief Controlling Revenue-Authority for the 
doISon of document dostruotiou or other disposal of useless records, books 
and papers belonging to or in tlie custody ot any Court 
or Revenue-ofiice shall be deemed to have had the force of law from the date on 


which they were made, and all such rules now in force shall continue to have the 
Bar of suits force of law until they arc rescinded by rules made under 

this Act ; and no suit or other proceeding shall be insti- 
tuted maintained or continued against any person for tho disposal, by destruction 
or otherwise, of any records, books or pajicrs in accordance with any such rules or 
with any order made hy a Local Govern men t, High Court or Chief Controlling 
Roveiiue-A utliority. 


7. In this Act “ Chief Controlling Revenue-Authority” means, in the Presi- 


Intcrpretation-clause. 


dency of Fort St. George and the territories respectively 
under the administration of the Lioutoiiant-Governors of 


Bengal and the North-Western Provinces — the Board of Revenue ; in tho Presi- 
dency of Bombay, outside Sind and the limits of the town of Bombay — a Revenue 
Commissioner : in Sind — tho Commissioner : in the Panjab — the Financial Com- 
missioner ; and elsewhere — the Local Govorninent or such ofiicor as the Local Gov- 
ernment may, by notification in tho official Gazette, appoint iu this behalf by name 
or iu virtue of Ills office. 
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8. Nothing herein contained shall be deemed to authorize the destruction 
of any document which, under the provisions of any 
law for the time being in force, is to be kept and main- 
tained. ^ 

specified in the Schedule hereto annexed shall be repealed 
to the extent mentioned in the third column. 


Saving of documents kept 
undor provision of law. 


9. The enactments 
Repeal of enactments. 


THE SCHEDULE. 

^See section 9^. 

Enactments repealed. 

(a). — A cts of the Governor General in Council. 


Number and year. 

Subject or short title. 

Extent of repeal. 

XX of 1875 

The C(3ntral Provinces Laws Act, 

in section eight, clause (c), the last 


1875. 

twcuty-ouo words. 


The Oudh Laws Act, 1876. 

In section thirty-nine, clause (c), 

XVIII of 1876 ...^ 


the lust eighteen words. 


(/j) — A cts of tite Governor of Bomrav in Council. 


Number and year. 

Subject or short title. 

Extent of repeal. 

VI of 1865 

V of 1869 ... 

To authoiizc the dc.strnction of 
Us(‘lo.s3 Records in certain Courts 
of the liombay Presidency, 

To authorize the destruction of Use- 
less Records in the Courts of the 
Province of Smd. 

The whole. 

The whole. 


(c) ilEGULATION UNDER 33 

Vic., c. 3. 

Number and year. 

Subject or short title. j 

Extent of repeal. 

Ill of 1877 

The Ajmer Laws Regulation, 1877- 

In section forty, clause (c), the last 
twenty-one words. 
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RULES 


FOE THE DESTETJCTION OF 

CEIMINAL EECOEDS. 

♦ 

The following rules mado under authority conferred by Section 2, Act III of 
1879, are laid down for tl\c guidance of the Subordinate Criminal Courts in the 
destruction of useless records and j^apers : — 

HecorJs of Criminal Trials, 

The periods for which the records shall be preserved shall be as follows : — 

I. — In {a) Sessions trials and appeals to the Court of Session, and (h) non- 

hailabl(3 Magistrates’ case.s, the material portions” of the record which liave been 
marked oft* for preservation in the lly-leaf prescribed by Itule 50, Chapter VI, 
pp. 123 and 121, General llules and Circular Orders (Criminal), shall be pre- 
served • •• ... ... ... 11 years. 

Note. — L y the material portions” are meant papers bearing on tho offence charged, and 
material to clncidalcj or justify tho decision ; such as — 

1. Papers to show how tlio ])rocceding8 were initiated, c. y., petition of complaint, or first 

information to the ])olice. 

2. Examination of any witness taken on commis.sion. 

3. Confessions or statcacents of accused b(‘toro trial. 

4. Depositions of witnesses, and statements of accused in the course of the trial. 

fi. Finding, sentence and judgment. 

II. — In possession cases under Chapter XL, C.C.P., the material portion. . .7 

III. — In security cases under Chapter XXXYIIl, C. C. P., the material por- 
tion ... ... ... ... ^ years, 

IV. — In (a) all miscellaneous cases not included in II and III, and (b) Magis- 
trates’ bailable cases, the material portion ... ... 2 years. 

V. — In cases of all the above descrijitions, the second or non-material portion 

of the record, which has been separately indexed in the lly-leaf 2 years. 

Such as — 

1. Police and other reports ; 

2. Process record, consisting of returns of summons, warrants and notices, and the like ; 

3. Vakaliitnamalis .and muktarnainahs, except Cfciicrai Powers-of- Attorney ; 

4. Miscellaneous petitions filed in the course of trial. 

J5 , — llulos I to V must ho read in connection with Rule VI, 

VI. — In cases in which the accused has been acquitted, or in which the accused 

has been executed under a capital sentence ,,, 1 year* 

YII. — The following records shall not be liable to destruction : — 

1. Record of any ease in which the sentence has not expired. 

2. Record of any case in which any of tho accused or parties proceeded against ha§ 

not been apprehended. 
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3. Record of any caso in which the accused has been convicted of an oifonco, a repeti- 
tion of which rciidora the offender liable to whipping or to enhanced puniahmont, 

VIII. — Sessions Judges and Magistrates may, at their discretion, preserve any 
particular paper, or the record of any particular case beyond the above periods. 

Exhibits. 

IX. — Exhibits, i. e., documents admitted and used, shall in no caso bo de- 
stroyed. 

X — To every copy of a judgment given to any of the parties to a case, a 
notice shall bo attached, calling upon him or them to withdraw his or their docu- 
mentary evidence as soon as the judgment sliall become final. In such cases, no 
separate notice under Rule XII will l)o required. 

XI. — When exhibits arc separated from tnc records for permanent preservation 
as provided for in Rule 50 (i). Chapter VI,* they shall be tied up in a parcel 
witli the detailed index sheet of documents required by that Rule ; and a 
number shall bo attached to each parcel, which shall bo noted on the fly-leaf or 
general index sheet of the record required by Rule 50 («), Chapter VI,'**' to 
facilitate the finding of these documents if subseipiently claimed. 

XII. — On the judgment becoming linal, notice shall, whenever practicable, 
be given to the person or persons on whose behalf they were brought into Court, 
requiring him or them to take them back into his or their own keeping within six 
months from the date of the notice, and copies of the notice shall bo put up in tlio 
Courts of tlic Sessions Judge and District Magi.strate, and in the Court in which, 
tlic case was tried ; or if such Court have been abolished, in such other Court or 
Courts as may be exercising jurisdiction in its place. 

XIII. — When returning documents. Judicial 0 dicers must take care that 
documents which the Court has impounded are not delivered out of the custody of 
the Court. 

XIV. — Sessions Judges and District Magistrates must make the best arrange- 
ments for the custody of the documents removed from the records that circum- 
stances admit of ; the notices must distinctly warn the owners that they will be 
kept at their risk, and that the Court declines all responsibility for them. 


Eajjcrs other than records of cases. 


Rules TX, X and XT have been added 
in accordance with Mr. .Justice Morris* 
minute on the Mu of Dacca’s No. 
1582, dated Tth July 1881. 


XV. — Odice copies of all periodical state- 
ments submitted to the High Court shall 
be dcstroj'cd at the expiration of the follow- 
ing periods : — 


{a) Monthly and quarterly statements, ... ... 3 years. 

Ip) Half-yearly and annual statements, ... ... ... 1 years. 

XVI. — In respect of — 

(r?) Periodical statements received from the Lower Courts. 

\h) Proceedings of other Courts and offices forwarding notices, &c. 

{c) Proceedings of the Lower Courts, calling for records, asking for information, kc. 
[d) Reports from ministerial officers, not relating to particular cases. 

Judges and Magistrates must exercise their discretion in preserving reports, 
returns, and proceedings likely to be useful iu the future as containing the results 
of enquiries or other information, or the opinions of experienced officers on matters 
connected with the general administration of justice. 

* i. e., of the High Court’s Rules and Orders (Civil), 1881. * 
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• 

XVII.— The destruction of all records and papers of the Criminal Courts, 
wliich is hereby directed, shall bo carried into effect by burning. The practice of 
selling them as waste paper, which the Court understands to prevail in some 
•districts, is prohibited. Sessions Judges and Magistrates must adopt such pre- 
cautions as will satisfy them that the papers set aside for destruction are not 
otherwise dealt with. 

XVIII.— The above Uules shall be acted on from year to year at tho close of 
each calendar year, so that no accumulation, beyond the periods prescribed, may be 
allowed to occur. 

XrX —The above Uules must be read in connection wiili the provisions of 
Section S, Act III of 1870. 

UOMESIT ClirXDER MimR. 

11. S. CuNXlNGHAM. 

W. F. MuUonell. 

A. Wilson. 

L. K. Tottenham. 

AjjVS, T. Maclean. 

CuAS. D. Field, 

J. O’Kinealy. 

JIoiiENDRo Nath Bose, 

Jones A. Pigot, 




A.V1>EJHD£L 


to the pamphlet containing the 

Ellies and Orders of the Governor General in Council regulating the 
conduct of public servants in respect of borrowing money, receipt of 
complimentary addresses and other matters. \Sccond edition.) 


Insert ^he following footnote to paragraph fJ of llottie Department 

Circular * No. dated the 13th Mag 1885, at page 4 of the 

pamphlet : — 

Note. — The »Socrotary of Slate has decided that the ataudiiip orders regulating- the 
connection of Government Officers with Banks and Trading Companies apply to all gazetted 
officers of Government, and that no such officer holding a pcirmanent appointme it under 
Government, whether pensionable or not, shall be permitted to serve as a Director of any 
Bank or Public Company without previous reference to him. 

The Secretary of State has also docided that the Solicitors to Gc'vernment at Calcutta. 
Madras and Bombay, may be permitted to serve as Directors of Banks and of Companies 
so long as the public service in no way suflers and the interests of the Banks or Comjianies 
arc not antagonistic to those of the Government, and that tho like rule may be applied to 
Government Pleaders, Diocesan U (‘gistrars, Crown Prosemitors and Coroners. 

tVoJe iJrspdtche}^ from IJte ^orrrtnry of laHate, No 2o fFntanruiIJ , dah'd yth Febritnru 
im), and No. 53 (Vuhlic), dated Nth May 1891.) 

The orders prohibiting Government servants from becoming Directors of Public 
Companie.s do not apply to iion-gazetted und ministerial officers in Government employ, m 
nhoso enso it is expected that tlie supervision of heads of departments and offices will 
suffice as a check. It must, however, be distinctly midorstood that Government can at any 
time {irohibit any extra employment which in its opinion it is undesirable that its servants 
sh(iuld undertake 

(Vole Drt^palrli from Secret((ry of Staff. No. 73 (Pnhhc), dated Vdth Jvly 18S3J 

Dated 30th duly 1891* 


G. C. Press, biuda, -Ko. 611 H. P.— 22-7-01.-13000. 




To 



I HATE the honoul! to request the favour of your examfE^gl 


R-ho las applied for leave on medical certihcate, and granting him a certifctrte 
inder Article 893 of the Civil Service Eegulation, if you think right. ,Tlid 
ipplicant has been directed to take to you a statement of his case, 
ip by his medical attendant, 

I have the honour to be, 

Sir, 


Your most obedient servant) 
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S. 235, 111. ... ... 

member of Governor General’s Council, &c., form of charge of, 
Sch. V, 28 


Assemblies, Unlawful, to disjjerso on command of Magistrate or officer in 

charge of Police-station, S. 127 
dispersion of, by civil force, S 128 ... 

by military force, S. 129 ••• 

procedure in reference to dispersion of, by military 
^ force, S. 130 

power of Military Officers to disperse, S. 131 
protection against prosecution for acts done in view to 
dispersing, S. 132 ... 

Assessoes, warrant not to bo issued in lieu of summons for attendance of, 
S. 90 ... ... ... 


trials before Court of Session to be by jury or with, S. 268 
trial by same, of several offenders in succession, S. 272 
how chosen, S. 284 ... 
ceasing to attend, procedure on, S. 285 

when Court may record finding of not guilty in a trial with, 
S. 289 

view by, S. 293 

no person to hold communication with, ib. 
when may be examined, S. 294 
to attend at adjourned sitting, S. 295 
delivery and record of opinions of, S. 309 ... 

Judge not bound to conform to opinions of, ib. 
persons liable to serve as, S. 319 
exemptions from service as, S. 320... 


69 

112 

24S 

336 

•250 

614 


129 

130 
ib. 

131 

ib. 

ib. 


104 

280 

285 

291 

ib. 

297 

300 
ib. 

301 

302 
312 

ib. 

317 

ib.^ 
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AssessoeS, special liability of persons in the Army to servo as, S. 320 ... 317 

- for Court of Session, list of, S. 321 ... 318 

summoning, S. 326 ... ... ... 320 

supplementary summons for, S. 827 ... ... id, 

form of summons to, S. 328 ... ,,, ... 321 

when Government or Railway servants may be excused attendance 
as, S. 329 ... ... ... ... ... id. 

Court of Session may excuse attendance of, S. 330 ... id. 

failing to attend at Court of Session, punishment of, S. 332 ... id. 


additional evidence for High Court in reference to nentence sub- 
mitted for confirmation, not to be taken in presence of, S. 375... 304 

additional evidence for Sessions Court in reference to sentence 
submitted for confirmation, when not to be taken in presence of, 

S. 380 ... ... ... 

additional evidence for Appellate Court not to be taken in presence 
of, S. 428 ... ... ... ... 409 

mixed set of, for trial of European British subject, S. 451 ... 422 

for trial of Europeans (not being European British subjects) and 
Americans, S. 46t) . .. ... ... ... 431 

trial by jury of offence triable with, S. 536... ... ... 489 

trial with, of offence triable by jury, id, ... ... id. 

summoning, form of precept to Magistrate, Sch. V. 32 618 

form of summons to, Sch. V. 33 ••• ... ... id. 

Assistant Disteict Superintendent or Police, powers as Sj^ecial Magis- 
trates not to be conferred on Police-officers below grade of, 

S. 14 ... ... 50 

no Polico-ofRcer below rank of, to be aj^pointed to act as 
Public Prosecutor, S. 492 ... ... 458 

Assistant Sessions Judges, apijointment of, S. 9 ... 46 

may pass any sentence but one of death, or of 
transportation, or of imprisonment for more 
than seven years, S. 31 ... ... 60 

confirmation by Sessions Judge required to 
sentences of imprisonment for more than 
three years when passed by, ib. ... ••• id, 

cases to bo tried by, S. 193 ... ... 205 

procedure in reference to sentences submitted 
by, for confirmation, S. 380 ... ... 366 

appeal from sentences of, S. 408 ... 397 

qualifications required from, in respect of 
iurisdiction over Earo])eaii British subjects, 

S. 444.. ... 420 

Attacument of property of person absconding to prevent execution of 

warrant of arrest, S. 88 ... ... ... 101 

disposal of absconder's property under, ib, id. 

fee for, ib. note ... ... ... ih. 

restoration of absconder’s property under, S. 89 103 

of land, &c., occasioning dispute, S. 146 ... ... 151 

and sale of moveable property of jurors and assessors, S. 332 ... 322 

of moveable property in view to recovering penalty of bond : 
issue of warrant ; execution of warrant ; procedure failing 
recovery by such warrant, S. 514 ,,, ,,, 473 


96 
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Attechment of property under section 88 : void when ordered by a Magis- 
trate not empowered, S. 530 ... ... ... ^86 

forms of order of attachment, Sch. V. 6, 23, 44, 47, 50, 52, 

GOls G12, 622, G23, G24 ... ... ... 625' 

Sec Distress. 

Attempt to csca[)e from lawful custody, power of police to arrest without 

warrant persons making an, S. 51 .. ... ... 78 

to commit any offence constitutes breach of bond for good behaviour, 

S. 121 ... ... ... 125 

to injure public property. Police-officer may interpose in case of, 
S.‘l52... ... ... ... ... 155 

wlien one person is charged with committing and another with at- 
tempting an oft’cnce, they may be charged and tried cither to- 
gether or separatoly, S. 230 ... ... 253 

to commit certain ofL’enccs, when may be tried summarily, S. 2G0 ... 207 

authority to confer on certain Benches 

power to try summarily, S. 2G1 ... 274 

to commit compoundablc offences, may bo compounded, S. 345 ... 33G 

Attoeney of High Court, a ])leader, when authorized', S. 1 ... ... 30 

power of, agent for an accused person should bo provided with, 

^.2^2 note.,. ... ... 263 


Bail, search of arrested persons who do not furnish, S. 51 ... ... 77 

persons arrested by police to be taken before Magistrate or officer in 
charge of Police-station, subject to provisions as to, S. GO ... ... 8G 

report of arrests without warrant, whether parties admitted or not to, 

S. G2 .. ... ... ... ... 88 

committal of persons offending in presence of Magistrate, subject to 

provisions as to, S. Gl ... ... ... 89 

to be taken from ijorson arrested under warrant outside jurisdiction, 

S. 8G ... ... ... ... ‘ ... 100 

committal of accused to custody pending trial by Court of Session or 
High Court, subject to provisions as to, 8. 220 ... ... 239 

admission of accused to, on jury’s verdict being submitted by Sessions 
Judge to High Court, S. 307 ... ... 309 

may be taken pending appeal, 8. 42G ... ... ... 408 

against acquittal, 8. 427 ... ... 409 

decision of refcrenco by Presidency Magistrate 
to High Court, 8. 432... ... ... 410 

decision of reference by High Court Judge to 
other Judges, 8. 434 ... ... 411 

when Revising Court may order admission of accused to, 8. 438 ... 414 

Court of Session may take, in cases of contempt, &c., mentioned in 
section 195, when committjcd before itself, S. 477 ... ... 445 

Civil or Revenue Court may take, in cases of contempt, &c., mentioned 

in section 19G, when committed before itself, 8. 478... ... 446 

or bond to be taken in case of bailable offence, 8. 496 ... ... 463 

in case of noii-bailable offence : when may be taken, S. 497 ... 463 

amount of bond not to be excessive : power of High Court and Court 

of Session to direct admission to bail or reduction of bail, 8, 498 46^ 
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PAGE 

Bail, conditions of bond of accused and sureties, S. 499 ... ... 464 

discharge from custody on execution of bond, S. 500 .o ... 465 

insudicient sureties ; procedure, S. 501 ... ... ... iK 

procedure on application of sureties for discharge, S. 502 ... ••• ih, 

form of bond after arrest under warrant, Sch. V. 3 ... ... 603 

form of bond on a preliminary inquiry before a Police-officer, Sch. V. 25 613 

Magistrate, Sch. V. 42 621 

form of warrant of commitment of the surety of an accused person 

admitted to, Sch. V. 43 ... ... 624 

Bailable Oi^E-ENCE, definition of, S. 4 ... ... ... - 43 

procedure by Magistrate outside jurisdiction on produc- 
tion of person arrested under warrant for, S. 86 ... 100 

bail or bond to be taken in case of, S. 496 ... 463 

Table shewing whether certain offences are bailable or 
not, Sch. II ... ... . ... 517 

Bazabs, military, at cantonments and stations occupied by Madras and Bom- 
bay troops, S. 1 ... ... ... ... 38 

Benches of Magistrates, appointment and powers of, S. 15 50 

framing of rules for guidance of mufassal, S. 16 ... ... 52 

framing of rules regarding constitution of mufassal, for conduct- 
ing trials, ib. ... ... 52 

subordination of mufassal, to District Magistrate, S. 17 ... 53 

certain mufassal, to Sub-divisional Magistrate, 
subject to general control of District Magis- 
trate, ^ ... ih^ 

mufassal, not subordinate to Sessions Judge, ih. ,,, ... ih. 

Presidency Magistrates may sit together as, S. 18 ... ... 54 

in Presidency-towns, framing of rules for guidance of, S. 21 ... 55 

warrants issued by, may be signed and sealed by any member of 
the Bench, S. 75 ... ... ... 94 

having second or third class powers, power to invest, with power 

to try certain offences summarily, S. 261 ... ... 274 

Local Government may allow clerk to prepare records or judg- 
ments of, in summary trials, S. 265 ... ... ... 279 

Bench of Judges in High Court disagreeing as to case submitted for confir- 
mation of sentence; procedure, 8.378 ... 366 

Binding-oveb to keep the peace or to bo of good behaviour ; contents of 

bond, S. 121 ,,, ... 125 

supplementary witnesses summoned after commitment, S. 219 239 

comj)lainant and witnes.ses on trial of Euroj)ean British subject 
before Court of Session to a])pear befoi’e High Court, S. 419 422 

Body, marks of injury on, to be described in Police-officer’s report on sudden 

or unnatural death, S. 174 ... ... ... 178 

may be sent by police to medical officer for examination, S. 174 ... 179 

imwer to disinter, S. 176 ... ... ... 191 

certain High Courts may direct tliat body of defendant bo brought in 

on Sheriff’s return of cepi cotpus, S. 491 ... ... ... 457 

Bombay town, Commissioner of Police, and the police in, S. 1 ... 38 

Presidency, military bazars at cantonments and stations occupied by 

troops of, ... ... ... ih^ 

village Police-officers in, ih, ... ib. 
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Bombay High Court, local limits o£ certain jurisdiction of, called ** Presidency- 
town/* S. 4 ... ... .•• ••• 

a ** High Court” as regards proceedings against European 
British subjects, ib, ... ... ' ••• 

town, Bombay Presidency Magistrates to exercise jurisdiction held 
by Bombay Court of Petty Sessions in, S. 20 
town, ap))ointment of Justices of the Peace for, S. 23 
investigations into sudden or unnatural deaths in, may be made by 

heads of villages, S. 171 ... ••• 

Bond for appearance of person refusing to give name and residence, S. 57 ... 
discharge of persons arrested by police, on their giving a, S. 03 
of person arrested under warrant, S. 7(5 ... 

in another jurisdiction, transmission to 
Court of, S 86 

for appearance of person present in Court, S. 91 
arrest on breach of, S. 92 

for keeping the peace on conviction, order for : bond to be void if con- 
viction is subsequently set aside, S. 106 
order for showing cause against execution of, 

S. 107 ... 

for good behaviour of vagrants, &c. ; showing cause against execution 
of, S. 109 

of habitual offenders ; showing cause against exe- 
cution of, S. liO 

order for showing cause under section 107, 109 or 110 to state amount 
of, S. 112 ... ^ ... 

for keeping the peace, power to dispense with attendance of person 

called upon to show cause against executing, 
S. 116 ... 


or for good behaviour, passing, after inquiry, 
order for execution of, S. 118 
or for good behaviour ; amount to be Reason- 
able, ib. 

or for good behaviour to be executed only by 
sureties, when Principal is a minor, ib. ... 
or for good behaviour, contents of, S, 121 
or for good behaviour, what constitutes breach 
of, 

for peaceable conduct or for good behaviour ; cancellation of, Ss. 

^ 125, 126 

fresh security for 
un expired term 


of, S. 126 

for appearance before Magistrate of person released after police investi- 
gation, S. 169 

of complainant and witnesses at police investigation to appear before 
Magistrate, S. 170 

no complainant or witness to be required to give security other than his 
own, S. 171 

complainant or witness refusing to attend or to execute, may be forwarded 
in custody, ib* ttt ••• 


PAGE 

40 

41 

65 

60 

178 

85 

89 

96 

100 

105 

ib, 

112 

114 

llfi 

117 

119 

122 

124 
ib. 

ib. 

125 

ib. 

128 

ib. 

173 

ib. 

176 
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Bond, report of police investigation to state whether accused has been released on 

his, S. 173 ... ... ... ... ... 177 

Magistrate to pass orders as to discharge or otherwise in case of ac- 
cused being released on his, after police investigation, ih, ... ... 178 

for attendance to bo taken from complainants and witnesses in cases 
committed to Court of Session or High Court, S. 217 ... 233 

Court issuing distress-warrant may take, for offender’s appearance, 

S. 388 ... ... ... 383 

release of prisoner on liis own, pending appeal, S. 42G ... ... 408 

when lievising Court may order release of accused on liis own, S. 438... 414 

without sureties, or bail, to be taken in case of bailable offence, S. 490... 463 

when to be taken in case of non-bailable 
offence, S. 497 ... ... %h. 

amount of, not to be excessive, S. 498 ... 464 

of accused and sureties : conditions of, S. 499 ••• ... ih. 

release of accused on execution of, S. 500 ... ... ... 465 

application of sureties for discharge, S. 502 ... 

other than bonds for good behaviour : deposit instead of recognizance, 

S. 513 ... ... ... ... ... 472 

procedure on forfeiture of, S. 514... ... 473 

Court may remit portion of penalty of, ih. ... ,,, ih. 

appeals from, and revision of, orders for recovery of penalty of, S. 515 474 

to appear before High Court or Court of Sossion ; such Courts may 
direct Magistrate to recover penalty, S. 516 ... ... ... ib. 

of accused for payment of prosecutor’s costs on ti’ansfer of case, S. 526 480 

and bail-bond after arrest under warrant, form of, Sch. V. 3 ... ... 603 

to keep the peace, form of, Sch. V, 10 ... ... ... 607 

for good behaviour, form of, Sch. V, 11 ... ••• ... ih. 

and bail-bond on a preliminary inquiry before a Police-officer, form of, 

Sch. V. 25 ... ... ... ... 613 

and bail-bond on a preliminary inquiry before a Magistrate, form of, 

Sch. V. 42 ... ... ... 621 

to prosecute or give evidence, form of, Sch. V. 20 ... ... 613 

form of warrant of attacliment to enforce, Sch. V. 44 ... ... 622 

form of notice to security on breach of, Sch. V. 45 ... ... 623 

for good behaviour, form of notice to surety on forfeiture on, Sch. V. 46 ih. 

to kee^) the peace, form of notice to Principal on foreiture of, Sch. V. 49 624 
form of warrant to attach property of Principal on 
breach of, Sch. V. 50 ... ... ... ih. 

form of warrant of imprisionment on breach of, 

Sch. V. 51 ... ... ... 626 

for good behaviour, form of warrant of attachment and sale on forfei- 
ture of, Sch. V. 52 ... ... ... ... ih. 

for good behaviour, form of warrant of imprisonment on forfeiture of, 

Sch. V. 53 ... ... ... ... 626 

Book to be kept by officer in charge of Police-station ; entry in, of informa- 
tion concerning commission of cognizable and noii-cognizable offences, 

Ss. 154, 155 ... ... ... ... 156, 167 

Books, power of certain High Courts to make rules for subordinate Courts in 

reference to keeping, S. 663 •«. ,,, ... 608 
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Boundahies of tangible immoveable )>roperty : procedure on receipt of in- 
formation as to dispute concerning, which is likely to cause < 
breach of peace, S. 1 15 ... ... ... ... 110 

Bre.vcit, sec Bond ; Contract ; Criminal Breach of Contracts of Service; 
Criminal Breach of Trust ; Bcace^ 

Butue, accejding ; form of charge, Sch. V, 28 ... ... ... OM 

Bkitisii Buema, investiture of District Magistrate with special powers in, 

S. 80 ... ... 09 

BuildiKO, conditional order for preventing or stop]jiiig construction of ; or 

for removing, repairing or supporting, S. 183 ... ... 132 

removed by Magistrate’s order; sale of, in view to recovering costs 
of removal, S, 1-1 0 ... ... ... ... 110 

Buoy used for navigation ; preventing removal of, or injury to, S. 152 ... 155 

C. 

Calcutta, Commissioner of Police, and the police in, S. 1 ... 38 

ap])ointment of Justices of the Peace for, S. 23 ... ... 5G 

See Fort William. 

Calendae of prisoners, form of, in Punjab, S. 218 note ... ... 237 

Canal, public to assist Magistrates and police in preventing injury to any, 

S. 42 ... ... ... ... ... 70 

Cantonments, military bazars at, and at stations, occupied by Madras and 

Bombay troops, S. 1... ... ... ... 38 

Cases, conferment of powers on Special Magistrates in respect of certain, 

S. 11 .. ... ... 50 

on Benches of Magistrates in respect of certain, 

S. 15 ... ... 

to be tried by Benches of Magistrates, framing of rules regarding, 

S. 16 ... ... ... ... ... 52 

power to order trial of, in any Scs.sions l)ivi.sion, S. 178 ... 192 

transfer of, by District or Sub-divisional Magistrate, S. 192 ... ... 203 

by Magistrate of the first class specially empowered, ib, ... ih. 
to be tried by Additional and Joint Sessions Judges, S. 193 ... ... 205 

by Assistant Sessions J udges, ... ... ih. 

for prosecution, how to be opened, S 286 ... ... ... 292 

summing uj), S. 289 ... ... ... 297 

for defence, opening ; summing up, S. 290 ... ... ... 299 

Case not to be tried by Magistrate whose tender of pardon has been accepted, 

S. 337 ... ... ... ... ... 323 

presiding Judge or Magistrate may exclude any person from Court during 
inquiry into or trial of any particular, S. 352 ... ... - ... 341 

See Cognizable Case ; Criminal Case ; Non-cognizable Case ; Sessions- 
case; Summons-case; Warrant-case. 

Caution not to be given against making voluntary confession at police 

investigation, S. 163 ... ... ... ... 161 

Centeal Peovinces, investiture of District Magistrate with special powers 

in, S. 30 ... ... 59 

OJSBI COBB USf certain High Courts may direct that body of defendant be 

brought in on Sheriff’s return of, S. 491 ... ... 457 
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Ceutificate of High Court’s decision on* appeal, when to be sent through 
District Magistrate, S. 425 

of officer appointed by Court that accused who has been insane 
is capable of making his defence, receivable in evidence, 
S. 467 

of Inspector General of Prisons or visitors of Lunatic Asylum 
that lunatic prisoner is capable of making Ins defence, pro- 
cedure on : such certilicate receivable as evidence, S. 473 ... 

of Inspector General of Prisons or visitors of Lunatic Asylum 
that lunatic prisoner miglit with sat’oty be discharged, S. 474 
of Inspecting Officer in case of lunatic delivered to care of 
relative, how dealt with, S. 475 

of officer in charge of jail, ^u’evious conviction may be proved 
by, S. 511 

CERTirriNG examination of accused, S. 304 

to High Court result of additional evidence taken in reference to 
sentence submitted for coiihrmation, S. 375 
to Sessions Court ditto ditto, S. 3S0 
manner of execution of warrant, S. 400 
orders of High Court on appeal, S. 425 ... 

• additional evidence to Appellate Court, S. 428 ... 

B order of Higli Court in revision, S. 412 

ClTAliACTEii regard to be had to, in preparing list of special jurors, S. 313 
CiiAitGE of offence committed in Native State, lituess of inquiry into, to be 
certified by Political Agent, S. ISS ... ... ,,, 

of officnces against public justice, <&ic., amendment of, S. 195 ... 

when to be framed in inquiries, S. 210 

framed at inquiry to be road and explained to accused, and C 023 y to 
be given him, if lie so requires, free of cost, S 210 
two iiersons not to bo joined in one, of indictment, S. 213 note 
to be forwarded on coinmitincnt to Court of Session or High Court, 

S. 218 ... ... ... 

form of, S 221 

manner of committing offence wlicn to be stated in, S. 223 ... 
words in, taken in sense of law under which offence in jjunishable, 

S. 224 ... ... ... 

effect of error or omission in, S. 225 ... 

2 )rocedure on commitment without, or with imperfect or erroneous, 
S. 226 ... 

may be altered by any Court before judgment, S. 227 
alterations in, to be read and exjdained to accused, ib. 
when trial may jjroceed immediately after altering or framing new, 
S. 228 ... 


when new trial may be directed, or trial suspended^ on altering or 
framing new, S 229 

stay of [iroccediiigs* on altering or framing new, if prosecution of 
offence in altered charge rcciuire previous sanction, S. 230 
rc-cali of witnesses on alteration of, 8. 231 

procedure by Ai^pelhito Court or High Court in confirmation or 
revision in respect of absence of or error in, S. 232 
Chaeges, separate, to be made for distinct offences, S. 233 ... 

to bo tried separately, except in certain cases, S. 233 
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Throe offences of same kind within a year may bo charged together, 

S. 234 ... ... ... ... 24B 

of offences connected together by one set of acts may be made 
separately and tried together, S. 235 ... ... ... ib. 

of offences fulling within two definitions may be made under both 
and tried together, ib» ... ... .. 2411 

of acts severally constituting more than one offence but collectively 
forming a different ofience may be made for each offence and 
tried together, ib* ... ... ... ib* 

in cases of doubt as to which of several offences can be proved, 

S 236 ... ... ... ... 251 

when facts appear to cover more offences than one, and it is doubtful 
which offence should be charged, S. 237 ... ... ... 252 

when offence proved is included in offence charged, S. 238 ... ib, 

in cases of persons accused jointly, S. 239 .. ... 253 

withdrawal of remaining, on conviction of one of several, S. 240 ... 254 

Ohauge not to be framed in trials of summons-cases, S. 242 ... ... 255 

to be framed in warrant-cases when offence appears proved, S. 254... 264 

in warrant-cases, to be read and explained to accused, S. 255 ... 265 

discharge of accused in warrant-cases before framing of, S. 259 ... 269 

need not be framed in summary trials in cases where no appeal lies, 

S. 263 ... ... ... 275 

to bo road and explained to accused in trials before High Courts and 
Courts of Session, S. 271 ... ... ... 284 

unsustainable, entry on: effect of entry, S. 273 ... 286 

jury to return verdict on each, S. 303 ... ... 307 

entry on, wlien Judge considers accused should not be re-tried after 
discharge of jury : its effect, S. 308 ,,, ... ... 312 

High Court may order new trial on same or amended, when sentence 
is submitted for confirmation, S. 376 ... 365 

Sessions Judge ditto ditto, S. 380 ... ... ... 366 

in respect of previous acquittals or convictions, S. 403 ... 392 

effect of omission to frame : Court of aj)peal or revision may order a 

charge to be framed, S. 535 ... ... ... 489 

finding, sentence or order when reversible by reason of error, omis- 
sion or irregularity in, S. 537 ... ... ... 490 

CnABOES, forms of, Scb. V, 28 ... ... 614 

See Criminal Charge; False Charge, 

CuAEGE OF Judge to Juex, when to be given : what to contain, S. 207 ... 302 

Court of Se.shion to record heads of, S 367 ... 358 

copy of heads of, to be given to accused free of 
cost, S. 371 ... ... ... 361 

copy of beads of, to accompany appeal, S, 419 ... 402 

finding, sentence or order when reversible by 
reason of misdirection in, S. 537 ... 490 

copy of, to be furnished when asked for : Court 
may supply it free of cost, S. 548 ... ... 505 

Cheating, under section 417, Penal Code ; when compoundablo, S. 345 ... 336 

charges of, S. 221 ... 240 

charge of, in case where it is doubtful what offence has been com- 
mitted, S. 236 


251 
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CJhemtcal Examineti on Assistant Citemtcal Examinee to Qoveenment ; 

report of, mn}' be used as evidence, S. 610 ... ... 471 

uU^EF CouET OF THE Panjah, a “ High Court”, as regards proceedings against 

European British subjects, S. 4 * ... 41 

included in “ High Court” as used in Chapter 
xxiii, S. 2(>6 ... ... ... 279 

record of evidence in, S. 305 ... ... 367 

Chief Justice, definition of, S. 4 ... ... 41 

to ap|)oiiit time of holding High Court sittings, S. 334 ... 322 

Cjuef Magisthate, Benebes in Presidency-towns, subject to lules framed by, 

S 18 ... ... 54 

Cjuef Pejcsidenct Magisthate, appointment of, ib. ... ... ib. 

in Bombay, appeals under law regulating 
Bombay Municipality, to lie to, S. 20 ... 55 

general powers of, and power to make rules, 

S 21 .... ... ... ib. 

Child, any legitimate, of certain per.-ons, a “ European British subject,” S. 4 43 

Civil Cui/nr, orders under section 133 not to be called in (|uestion by, S. 133 132 

procedure by, in cases of contempt, &c., mentioned in section 

105, S. 470 ... ... 443 

power of to complete investigation and commit to Sessions 
Court, in above cases : to exorcise powers of a Magistrate in 
such investigation, 8. 47S ... ,,, ... 446 

commitment by ; procedure, 8. 479 ... • ... ... 417 

may take cognizance of certain cases of contempt, S. 480 ... id, 

liegistrar or Sub-Begistrar to be deemed a, S. 483 ... ,, 419 

Civil foucr, use of, to (lisjau-se assembly, S. 128 ... 130 

Civil Pjiogejjuhe Code, Cbapter xxxvi ; powers, duties and liabilities of 

ro(5eiv('rs appointed for afctacbinent of ])roperty 
of absconders, same as those of receivers appoint- 
ed under, 8. 88 ... ... ... 102 

cxomi)tion from personal appearance in Court 

granted under, carries exemption from liability 
to servo as juror or assessor, 8. 320 ... 317 

Civil suit, compensation awarded fpr frivolous or vexatious complaint to be 

taken into account in any subseejuent, 8. 250 ... ... 259 

order for restoration of immoveable propert}'^ not to prejudice 

lights which may be established by, S. 522 ... ... 477 

Civil Surgeon, jiolico may forward corpse to, for examination, S 174 ... 178 

examination of lunatic accused by, 8. IGl ... ... 433 

dejxisition of, may be given in evidence, or Court may sum- 
mon him, S. 509 .... ... ... ... 469 

Claims as to possession, order to parties to dispute concerning land, &c., to 

put in statements of, 8, 115 ... ... ... HG 

of ])arties, Magistrate to decide who is in possession of land, &c., 

occasioning disputo, without reference to merits of, 8. ib. ... ib^ 

Clehk, Local (lovernment may allow, to prepare records or judgments of 

Ik ncbes in summary trials, 8. 265 ... ... ... 279 

Clerk of the Crown, (Icfinition of, 8. 4 ... 40 

duties of, S. 4 /wic ... ... ... 41 
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PAGE 

Cleek op the Ceown, accused may give to, an additional list of witnesses 

for his trial, S. 211 ... ... ... 229 

Magistrate may leave summoning of defence witnesses * 
to, S. 216 ... ... ... 232' 

charge, record of inquiry and things to be produced 
ill evidence to be sent to, on commitment to High 

Court, S. 218... ... ^ 234 

power of, to frame charge after commitment or to 

alter existing charge, S. 220 ... ... 245 

to prepare lists of common and special jurors : to have 

full di.scretion in doing, S. 313 ... ... 314 

published lists of lurors for High Courts to ho signed 
^ by, S. 314 ... ... ... 315 

swearing and affirming affidavits and affirmations be- 
fore, S. 539 ... ... ... ... 491 

Closed place persons in charge, to allow search in, S. 102 ... ... Ill 

CoGifizAiiLE CASE, definition of, S. 4 ... ... ... 42 

investigation of, by police, S. 156 ... ... ... 158 

proceedings of police investigating, not to be called in 

qiu?stion, ib. ... ... ... ... ib, 

sus]K‘cted, investigation into : when investigation may be 
dispensed with, S. 157 ... ... ... ib. 

dis]>osal by Magistrate of, on receipt of police report, 

S.-159 ... ... 160 

Cognizable opfence, definition of, S. 4 ... ... ... 42 

power of police to arrest without warrant persons con- 
cerned in any, S. 54 ... ... ... 78 

power of police, to arre.st without warrant persons 

concealing their presence with a view to committing 
a, S. 55 ... ... ... ... 83 

police to prevent, S. 149 ... ... ... 154 

information of design to commit, S. 150 ... ... ib. 

arrest on information of design to commit, S. 151 ... 155 

treatment by police of information concerning com- 
mission of, S. 154 . ... ... ... 156 

procedure by police on suspicion of, S. 157 ... 158 

Table showing whether certain offences are cognizable 
by police or not, 8ch. II, ... ... ... 517 

Coin, counterfeit, search of place suspected to contain, or materials for 

counterfeiting, S. i)8 ... ... ... 108 

counterfeit, haying in possession j charge of, S. 225, 111. ... 244 

trial of persons previously convicted of certain offences relating to, 

S. 348 ... ... ... ... 340 

counterfeit ; knowingly delivering or attempting to deliver as 
genuine : forms of charges, Sch. V. 28 ... ... ... 615 

CoLLECTOEP of llevenue or Customs, exempted from serving as jurors or 

assessors, S. 320 ... ... ... ... 317 

Colonies, certain Jiersons naturalized, <&c., in certain, “ European British 

subjects,’* S. 4 ... ... 43 
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CoMMAiTDiNa Offioeb, duty of, on requisition of Magistrate for dispersion of 

assembly, S. 130 ... ... * ... 131 

to be communicated with and his objections allowed, 
in respect of summoning military jurors, S. 317 ... 316 

Commission issued by a High Court, Justices of the Peace appointed under, 

to continue to hold office, S. 24 .., 57 

of inquiry in cases of lunacy, S. 474 ... ... 442 

Commissions for the examination of witnesses 

issue of, by Presidency Magistrate, District ]\ragistrate, Court of 
Session or High Court : to whom directed ; duty of receiving 

officer, S. 503 ... ... 4G0 

when witnesses are in Presidency *town : saving of High Court’s 
power to issue commissions under 39 and 40 Vic., Cap. 46, 
s. 3, S. 504 ... ... ... ... 467 

parties may forward interrogatories for examination of witness, 
and may themselves examine, cross-examine and re-oxamine 
such witness, S. 505 ... ... ... ... 468 

subordinate Magistrate may apply to District Magistrate for 
issue of, S. 506 ... ... ... ... ib* 

to bo returned after execution : to bo 0 ])on to inspection of 
parties ; may be read in evidence ; to form part of the record, 

S. 507 ... ... ... ... ... 469 

stay of inquiry or trial pending execution and return of, S. 508 ^3. 

Commissioners, acting under commission from Governor General in Council, 
certain High Courts may direct production of prisoner 
before, S. 491 ... ... ... 457 

See Deputy Commissioner, 

Commissioner of Police, warrant of arrest for execution outside jurisdiction 

forwarded to, S. 83 ... ... ... 98 

outside jurisdiction, when person arrested under 
warrant to be taken before, S. 85 • ... 99 

outside jurisdiction, procedure of, when person ar- 
rested under warrant is taken before him, S. 86... 100 

Commitment, powers of High Court upon, S. 28 note 58 

to High Court, by whom may be made, ih. note ... ih, 

of accused by Magistrate, necessary to cognizance of an offence 
being taken by Court of Session, S. 193 ... ... 205 

High Court may cake cognizance of any offence upon, S. 191 ... 206 

to Court of Session and High Court, Magistrates authorized in 
respect of, S. 20G ... ... ... 223 

not to be made to High Court when accused is triable by Court 
of Session, except as specially provided, ... ... 

to Court of Session or High Court, cliarge to be framed on, 

S. 210 ... ... ... ... 228 

of person charged in mufassal jointly with European British 
subject, when to be made to High Court, S. 214 ... ... 231 

to Court of Session or High Court, quashing, S. 215 ... 232 

if in tho opinion of Sessions Judge, illegal, ih. note ... ... ib* 

of accused, summons to defence witnesses on, S. 216 ... ib. 

to Court of Session or High Court, when to be 
notilied, S. 218 .., ... 234 
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Comm TTMENT tender of pardon after, S. 338 ... ... 327 

of person who luis accepted tender of pardon, S. 330 ... 328 

procedure when after commencement of inquiry or trial Magis- 
trate finds case should be committed, S. 317 ... ... 330 

Court hearing appeal agaii^st acquittal may direct, S. 423 ... 405 

power to order, when Couid; of Session or District Magistrate 
considers discharge improper; accused in such case to have 
an opportunity of showing cause against commitment, S. 430 412 

of European British subject when to be to Court of Session 
and when to High Court, S. 417 ... ... 421 

validity of, when person who is not an European British sub- 
ject is dealt with as such, S. 455 ... ... ... 420 

wlicn Civil or Bevenue Court may make, S. 478 ... 410 

by Civil or Bevenue Court ; procedure, S. 470 ... ... 417 

warrant of, previous conviction may be proved by production 

of, S. 511 ... ... 471 

irregular, when may be validated, S. 532 ... ... 487 

on failure to find security for keeping the peace ; or for good 
behaviour ; forms of warrant, Sch. Y, 13, I t ... 008 

notice by Magistrate to Government rioadcr, form of, 

Sch. V. 27 .. ... ... ... oil. 

on .sentence of imprisonment or fine if passed by a Magis- , 
trato ; forms of warrant, Sch. V. 29 . ... ... 010 

under sentence of death ; form of warrant, Sch. V, 34 ... 018 

in certain cases of contempt when a line is imposed ; form of 
warrant, Sch. V. 38 ... ... ... 020 

form of warrant of commitment for refusal to answer, where 
there is no fine, Sch. V. 39 ... ... ... 

of the surety of an accused person admitted to bail ; form of 

warrant, Sch. V. 48 ... ... ... 024 

Compensation for frivolous or vexatious complaints, award and recovery of, 

S. 250 ... ... ... ... 259 

not allowed when complaint withdrawn ; can be award only in 
summons-cases and where accused not called upon for his 
defence, ih. note ... ... ... ... ih, 

power to order, out of fine, S. 545 ... ... 503 

payments for, to be taken into account in subsequent civil suit, 

S. 546 ... ... ... 504 

to person groundlessly given in charge in Presidency-town : 
award of j recoverable as fine ; penalty in default of payment, 

S. 552 ... ... ... ... 508 

Complainant, to be bound. to appear when case is sent up by police, S. 170... 173 

not to bo required to accompany Police-oflicer to Court, S. 171 175 

not to be subjected to unnecessary restraint, ib, ... ib, 

not to be required to give security other than his own bond, 
ib, ... ... ... ... ... ib, 

recusant, may bo forwarded to Court in custody, ib. . . . ib. 

to be examined upon oath, and to sign his examination, S. 200 215 

examination of, when may be dispensed with by Magistrate 
transferring case, td. ... ... ... ib. 
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Co^rpri\.I^TA.NT in case committed to Court of Session or High Court, Magis- 
trate to take bond for appearance of, S. 217 ... ... 233 

in case committed to Court of Session or High Court, deten- 
tion of, on refusal to attend or to execute recognizance, ih. ... ih. 
Magistrate trying summons-case may issue process for further 
evidence on application of, S. 244 ... ... ... 256 

procedure in surnnions-case on non-ap|:)carance of, S. 247 ... 258 

discharge of accused in warrant- cases on absence of, S. 259 ... 269 

name of, to bo entered in record of summary trial, S. 263 ... 275 

to be recorded in Presidency Magistrate’s judgment, 

S. 370 ... ... 3G1 

binding over, on ti ial of European Britisli subject before Court 
of Session to appear before High Court, S. 449 ••• 422 

payment of expenses of, S. 544 ... ... ... 495 

Complaint, definition of, S. 4 ... ... ... ... 39 

of a cognizable offence, power of police to arrest without war- 
rant persons implicated by, S. 54 ... ... ... 78 

made to police of commission of non-cognizablo offence, record 
of substance of, S. 155 ... ... ... 157 

of public scrvjint or Court concerned, cognizanco of certain 
offences not to be taken excej)t upon, S. 195... ... ... 207 

by order or under authority of Olovernor General in Council, 

&c., cognizance of offences against the State not to be taken 
except upon, S. 196 ... ... ... 210 

by aggreved party, necessary to prosecutions for certain offences, 

S. 198 ... ... ... 214 

by or on behalf of injured husband, necessary to prosecution 
for adultery, S. 199 ... ... ... ih, 

procedure by Magistrate taking cognizanco upon, S. 200 ... 215 

Presidency Magistrate may require, to be i)resented in writing, 

S. 200 ... ... ... ih. 

when to be returned for presentation to proper tribunal, S. 201 217 

power to direct local investigation before proceeding upon a, 

S. 202 ... ... ... ... ih. 

when may be dismissed, S. 203 ... ... ... 218 

finding in summons-cases not limited by, S. 246 ... 258 

withdrawal of, in summons-cases, S. 248... ... ... 259 

frivolous or vexatious, award of compensation for, S. 250 ... ^ ih, 

date of, to be entered in record of summary triid, S. 263 ... 275 

dismissal of, is not an acquittal for purposes of section 403 (re- 
trial after conviction or acquittal), S. 403 ... 392 

power of Court of Session or District Magistrate to 
direct further inquiry, S 437 ... ... 414 

finding, sentence or order, when reversible by reason of error, 
omission or irregularity in, S. 537 ... ... 490 

CoMTouNDiNa offences : list of offences ; by whom compoundablo, effect of 

composition, S. 315 ... ... ... ... 336 

Concealment of stolen property, assisting in, when may bo tried summarily, 

S. 260 ... ... ... . . ••• 270 

Confession, no inducement for, to be offered during police investigation, 

S. 163 ... ... ... ... 164 
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Confession, voluntary, at police investigation, not to be prevented, S. 163 ... 164r 

made before inquiry or trial, record of, S. 161 ... ... 16^ 

record of : procedure when provisions of section 164 or 364 have 
not been fully complied with, S. 533 ... ... 488 

Confirmation of High Court required to sentence of death passed by 
Sessions, Additional Sessions or Joint Sessions Judges, 

S. 31 ... ... ... ... 60 

of Sessions Judge required to Assistant Sessions Judges’ 

sentences of imprisonment for more than three years, ih. ib. 

of Sessions Judge required to sentences of imprisonment for 
more than three years passed by Courts of District Magis- 
trates specially empowered, S. 34 ... ... 64 

combined sentence passed on simultaneous conviction of 
several oiTences deemed a single sentence for purpose of, 

S. 35 ... ... ... ... 65 

by TTigli Court necessary to execution of sentence of death, 

S. 371. ... ... ... 361 

of sentence of death, High Court’s power of, S. 376 ... 365 ■ 

time for appeal to be allowed before pass- 
ing order, ih, ... ... 365 

to be signed by two Judges, S. 377 ... iht 

copy of order to be sent to Court of i 
Session, S. 370 ... ... 366 

by Sessions Judge, submission of sentences for, S. 380 ... ih. 

Court, case subject to, to bo dispos(‘d of by it 
before a{)pcal is presented to High Court, S. 408 397 

Court of, may direct order for disposal of property to be 
stayed, S. 520... ... ^ ... ... 477 

Constable, certain oflicors above rank of, when considered ** Officers in charge 

of Police-stations,” S. 4 ... ... ... 42 

authoiization of Police-officer above rank of, to search place sus- 
pected to contain stolen property, forged documents, &o., S. 98 108 

Construction of building, conditional order for preventing or stopping, 

S. 133 ... ... ... ... 132 

of documents given in evidence in jury trials, to be decided 

by Judge, S. 298 ... ... ... ... 302 

Contempt of lawful authority of public servant, previous sanction necessary 

to prosecution for, S, 195 ... ... ... 207 

jurors failing to attend at High Court, to be deemed guilty of, 

S. 318 ... ... ... 316 

power of Civil, Criminal or Revenue Courts to take cognizance 
of certain cases of, S. 480 ... ... ... 447 

procedure where Court considers that case should not be dealt 
with under section 480, S. 482 ... ... ... 419 

witness refusing to answer or to produce document, when to be 
deemed guilty of, S. 485 ... ... ... 450 

appeals from convictions in contempt-cases, S. 486 ... ... 451 

J udge or Magistrate not to try certain cases of, when committed 
before himself, except in certain cases, S. 487 ... ... 452 

form of warrant of commitment in certain cases of contempt when a 
fine is imposed, Sch. V, 39 ... ... 620 
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OoNTHACT, breach of, cognizance not to be taken of, except upon complaint 

made by aggrieved person, S. 198 ... ... 21 li 

' no person to be convicted under section 238 of, unless complaint 

has been made by an aggrieved party, S. 238 ... ... 262 

Convict, presence of, may be dispensed with when additional evidence for 
High Court or Sessions Court is taken in reference to sentence 
submitted for confirmation, Ss. 375, 380 ... 364, 366 

Conviction, previous, when to be mentioned in cliarge, S. 221 240 

Court may, at any time before sentence, add to charge 
a statement of, ^6. ... ... ... 241 

in summons-cases, accused to be asked to show cause against : 
when to be convicted on his own admission after having an 
opportunity of showing cause against, Ss. 242, 243 ... 255, 266 

duty of Magistrates of 2nd and 3rd class after, S. 245, note .. 267 

in summons-cases not limited by complaint or summons, S. 246 258 

on accused’s plea in warrant- cases, S. 255... ... ... 265 

brief statement of reasons for, to bo entered in record of summary 
trial, S. 263 ... ... ... ... 275 

on accused’s plea in trials before High Courts and Courts of 
Session, S. 271 ... ... ... ... 284 

on evidence partly recorded by one Magistrate and partly by 
another, may be set aside, S. 350 ... ... 342 

judgment of, to state ofFenco and section, S. 367 ... r.. 358 

under Penal Code ; judgment in alternative, id. ... id, 

of an offence punishable with death : judgment to state reason 
when that punishment is not awarded, ... ... id, 

reasons for, when to be stated in Presidency Magistrate’s judg- 
ment, S. 370 ... ... ... ... 361 

High Court may annul, and convict accused of another offence, 
when sentence is submitted for confirmation, S. 376 ... ... 305 

Sessions Judge ditto ditto, S. 380 ’ ... 366 

powers of Ajipellatc Court hearing appeal against, S. 423 ... 405 

previous, how proved, S5ll ... ... ... 471 

distress not illegal nor distrainer a trespasser because of defect of 

form in, S. 538 ... ... ... 491 

CooRO, investiture of District Magistrate with special powers in, S. 30 ... 59 

Copy of order under section 112 to accompany summons or warrant issued 

under section 114, 8. 115 ^ ... ... ... 122 

of bond for appearance of complainant and witnesses, to be given to one 

of the parties, S. 170 ... ... ... ... 174 

of depositions and exhibits ; power to direct to be received in evidence 
at inquiry or ti’ial of offence committed out of British India, 8. 189... 200 

of charge to be given to accused free of cost, on commitment, S. 210 228 

of evidence of supplementary witness taken by mufassul Magistrate, to 

be given to accused free of cost, 8. 219 ... ... 239 

of judgment or of heads of charge to jury, to be given to accused, S 371 361 

of finding and sentence of Court of Session, to be sent to District 
Magistrate, S. 373 ... ... ... 303 

of order in case submitted to High Court for confirmation of sentence, 
to bo sent to Court of Session, S. 379 ... ... 333 
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Copt of judgment or of heads of charge to jury, to accompany appeal, S. 419 402 
of grounds of appeal, wlieii to be given to Public Prosecutor, S. 422 ... 4(^5 ^ 

of High Court’s order on reference by Presidency Magistrate, to be sent 

to the Magistrate, S. 433 .. ... ... 411 ' 

of order of maintenance, to be be given to person in whose favour it is 
made, 490 ... ... ... ... ... 457 

of sentence or order, previous conviction or acquittal may be proved by, 

S. 5L1 ... ... ... ... ... 471 

of grounds of application for transfer of case, to be given to Public 
Prosecutor, S. 520 ... ... ' ... ... 481 

of proceedings to be furnisbed when asked for : Court may supply it free 

of cost, S. 518 ... ... ... ... ... 5U5 . 

Costs of attachment, restoration of property to absconder after deduction of, 

S. 89 ... ... ... ... ... 103 

of removing nuisance, recovery of, S. 140 ... ... ... 110 

of reference by Presidcuicy Magistrate, High Court may pass order as 
to payment of, S d<‘}3 ... ... ... ... 411 

of prosecutor, paymcuit by accused of, when case is transferred, S. 520... 481 

Counter P ii IT, see Coin ; Seals ; Stamps. 

CouJiT, tlie bigliest, of criminiil appeal or revision, a “High Court”, except 

in certain cases, S, 4 ... ... ... ... 41 

Courts constituted uinh'r other laws, Criminal Courts under Code, S. 0 ... 4 b 

Court of Pett}" Sessions, i^oinbay. jurisdiction now exercised by, S. 20 ... 55 

Courts of Presidency Magistrates, framing of rules for regulating practice, 

<fec., of, S. 21 ... ... ... ... 

which maj" try offences under Penal Code, S. 28 ,,, ... 58 

other laws, S. *29 ... ... 59 

of Magistrates, sentences wliicb may be passed by dilTcrent, S. 32 ... (Jl 

may pass combined sentences, iO. ... ... ib. 

award of imprisonniont b^^ in default of payment of 
fine, S'. 33 ... ... ... ... 02 

of District Magistrates specially empowered, higher powers of, S. 34 04 

Court, sentence in eases of conviction of several offences at one trial before 

same, S. 35 ... ... ... ... ... 05 

not necessarily to send offender to higher Court when charged with 

several offences. S. 35 ... ... ... ... tb. 

signature and sealing of summons by presiding olTicer of, S. 08 ... TO 

S(‘rvico of summons by oilieer of, ib. ... ... ... ib, 

direction by, for taking security from person arrested under warrant, 

S. 70 ... ... ... 90 

other than that of Presidency Magistrate, discretion of, as te direc- 
tion of warrants of arrest, S. 77 ... ... ... ih. 

power of, to order attachment of property of absconder, S. 88 ... lOl 

discretion of, as to attaching and selling property of absconder, ib. ... 102 

power of, to issue warrant in lieu of or in addition to summons, 8. 90 104 

presiding oHicer of, to take bond for appearance of person 
present in, S. 91 ... ... ... 105 

power of, to issue summons to produce document or other thing, 

S. 94 ... ... ... 106 

issue of search-warrant at discretion of, S. 96 ... ... 107 

power of, to restrict search-warrant, 8. 97 ... ... 108 
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CoiTET, poweir of, to impound document or thing produced, S. 104 . , . 112 

procedure with order for showing cause under section 107, 109 or 
110, when party present in, S. 113 ... ... ... 121 

issue of summons or warrant on order to show cause under section 
107, 109 or 110, when party not present in, S. 114 ... ... ih. 

inquiry as to truth of information after reading or explaining order 
under section 112, when party present in, S. 117 ... ... 122 

CoUBTS, subordination of, in respect of giving sanction fpr prosecutions for 

offences against public justice, &c., S. 195 ... ... 207 

Court for trial of J udge or j)ublic servant may bo specified by Government, 

S. 197 ... ... ... 210 

Courts so declared by Local Government, to be High Courts” for purposes 

of Chapter xxiii, S. 26G ... ... ... 279 

Court, exemption from personal appearance in, carries exemption from liability 

to serve as juror or assessor, S. 320 ... ... ... 317 

may at any time examine accused, S. 342 ... ... 330 

to draw its inference from accused’s giving false answers or refusing 
to answer, ... ... ... ... ... 330 

detention of offenders attending, S. 351... ... ... 343 

to be open : but presiding Judge or Magistrate may exclude any person, 

S. 352 ••• ••• ... ... ... 344 

not to alter its judgment, S. 369 ... ... ... • 360 

competent to try accused or to convict him for trial may record evidence 
in his absence, S. 512 ... ... ... ... 472 

may remit portion of penalty of forfeited bond, S. 514 473 

of appeal, confirmation, reference or revision may direct order for 

disposal of property to be stayed, S. 520 ... ... ... 477 

not empowered under sections 177 to 184, High Court may order caso 
to be inquired into or tried by, S 526 ... ... 480 

Courts, excepting ebarterod High Courts : power to decide language of, S. 55G 512 

See Appellate Court; Chief Court ; Chief Court of tlie Punjab; 

Civil Court ; Court of Session ; Criminal Court ; High Court ; 
Mevenue Court ; Subordinate Courts, 

Court-Martial, certain High Courts may direct production of prisoner be- 
fore, S. 491 ... ... 457 

delivery to Military authorities of persons liable to be tried 
by, S. 549 ... ... ... ... 507 

Courts of Session, one class of Criminal Courts, S. G ... ... 44 

establishment of, and appointment of Judges for, S. 9 ... 4G 

appointment of Additional, Joint, and Assistant Sessions 
Judges for, ... ... ... ih. 

may try any offence under Penal Code, S. 28 ... ••• 58 

procedure as to production of document in custody of 
Postal or Telegraph Department, when required by, 

S. 95 ... ... ... ... 106 

power of, to require security for keeping the peace on 
conviction, S. lOG ... ... ... 112 

procedure of, on apprehension of breach of the peace, S. 108 116 

proceedings in case of failure to comply with order for 
security under section 106 or IIS, when to be laid 

before, S. 123 ... ... 
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Courts of Sf^rton, discretion of, as to kind of imprisonment awardable on 

failure to give security for good behaviour, S. 123 ... 127 

release by, of person imprisoned for failure to give 

security, S. 124i ... ... %b\ 

cognizance of offci^ces by, S. 193 ... ... ... 205 

Magistrates who may commit to, S. 200 ... ... 223 

persons triable by, not to be committed to High Court, 

except as specially provided, ih. ... ... ih, 

procedure to be adopted in inquiries into cases triable by, 

S. 207 ... ... ... ... ih, 

order of commitment to, when to be made, S. 213 ... 229 

bond for securing attendance of complainant and witnesses 
at, S. 217... ... ... 233 

detention of complainants and witnesses refusing to attend 
at, ih. .. ... ... ... ih, 

charge, record of inquiry and things to bo produced in 

evidence, to be forwarded, on commitment to, S. 218... 231 

power of, to frame charge after commitment, or to alter 

existing charge, S. 220 ... ... ... 215 

trials before, to be by jury or with assessors, S. 268 ... 280 

Local Government may order trials before, to bo by jury, . 

S. 269 ... ... 

offences not triable by jury, wlicn to be so tried before, 

ih, ... ... ... ... 

trials before, to be conducted by Public Prosecutor, S. 270 281 
procedure when Magistrate finds case should be tried by, 

S. 317 ... ... ... ... 339 

offenders against coinage, stamp-law and property when 
to be committed to, S. 318 ... ••• ... 340 

record of evidence in, S. 356 ... ... 316 

to record beads of charge to jury, S. 367 ... ... 358 

to send copy of its judgment to District Magistrate, 

S. 373 ... ... ... ... 363 

to submit sentence of death to High Court for confirma- 
tion : copy of High Court’s order to be sent to Court 
of Session, Ss. 374, 379 ... ... 364, 366 

certifying evidence to, S. 380 ... ... 366 

when to issue warrant for execution of sentence of death, 

S. 381 ... ... 367 

appeals when to lie to, S. 408 ... ... 397 

European British subject may appeal either to High 

Court or, S. 408 ... ... 398 

appeals to, by whom to be heard, S. 409 ... ... ih, 

appeal from sentence of, S. 410 ... ih, 

conviction by, on accused’s own plea, S. 412 399 

no appeal from certain sentences by, except in case of com- 
bination of punishments, Ss. 413, 415 ... 399, 400 

taking additional evidence for Appellate Court, S. 428 ... 409 

power of, to call for records of inferior Courts, S. 435 ... 411 

power to order commitment to, when such Court or a 
District Magistrate considers discharge improper, S. 436 412 
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CouETS OP Session^ revising proceedings, pow*er of, to direct inquiry by lower 

Court, ih^ ... ... 412 

power of, to direct inquiry by Dis- 
trict or any subordinate Magis- 
trate, S. 487 ... ... 414 

revising proceedings may report case to High Court, and 
tliereupon suspend sentence and release accused, S 438 ihm 
qualifications required from Judges in, in iv'spect of 
jurisdiction over European British subjects, S. 44 L .. 420 

commitment of European British subject, when to be 
made to, S. 447 ... ... ... ... 421 

sentences which may be passed on European British 
subject by procedure where Judge finds his power 

inadequate, S 449 ... ... ... 422’ 

procedure by, on accused claiming to be dealt with as an 
European British subject, S. 453 ... ... 420 

procedure by, in case of accused being lunatic : trial of 
fact of unsoundness to bo deemed part of the trial 
before the Court, S 465... ... ... 434 

accused sane at time of inquiry or trial by Magistrate but 
not when ho committed offence charged, wlien to be 
sent for trial to, S. 469 ... ... ... 437 

power of, as to cases of contempt, &c., mentioned in 
section 195, which are committed before itself, S. 477 445 
appeal from conviction by mufassal Small Cause Court iu 
contempt-case, to lie to, S, 486 ... ... 451 

appointment by District or Sub-divisional Magistrate of 

Public Prosecutors to appear before, S. 492 ... ... 458 

may direct admission to bail or reduction of bail, S. 498 464 

issije by, of commission for examination of witnesses, 

S. 503 .. ... ... .. 466 

may dii'ect Magistrate to recover penalty of bond for ap- 
pearance before such Court, S. 516 ... ... 474 

when may direct committing Magistrate to execute order 
for disposal of property, S. 517 ... ... ih, 

CouETS OF Small Causes, appeals from convictions by, in contempt-cases, 

to what Courts to lie, S. 486 ... 451 

CouBTS OF Wabds, Certain officers employed in collecting land revenne for, 

bound to report certain matters, S. 45 .. ... 73 

Cbimtnal Beeacii of Teust, place of inquiry into and trial of, S. LSI ... 195 

charge of, in caso where it is doubtful what 
offence has been committed, S. 236, 111. , . . 251 

charge of, S 238, 111. ... ... 252 

Ceiminal Cases, Teansfee of, power of High Court to order transfer of, or, 

to withdraw same for trial before itself, S. 526 480 

power of Governor-General in Council to order transfer of : 

procedure of receiving Court, S. 527 ... ... 484 

District or Sub-Divisional Magistrate may withdiaw and 
refer, S. 528 ... ... ... ... ib. 

Local Government may authorize District Magistrate to 
withdraw classes of, ib. ... ib. 
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Criminal Courts, suspension and removal of Judges of, S. 26 ... ... 57 

prosecutions in, for acts done under Chapter ix, not to be , 
instituted without sanction of Governor-General in 
Council, S. 132 ... ... .. 131' 

Criminal Force, under sections 352 and 358, .Penal Code ; compoundable, 

S. 345 ... ... 336 

restoration of immoveable property of which person has 
been dispossessed by, S 522... ... ... 477 

Criminal Intimidation, security for keeping the peace on conviction of, 

S. 106 ... ... 112 

charge of, S. 221 111. ... ... 240 

joinder of charges of, S. 235, 111. ... ... 248 

under Penal Code, section 506, may be tried sum- 
marily, S. 260 ... ... ... 270 

when compoundable, S. 345... ... ... 336 

Criminal Misappropriation, place of inquiry into and trial of, S. 181 ... 195 

Criminal Trespass, under section 447, Penal Code ; compoundable, S. 345 336 
Cross-examination of prosecution witnesses by accused, in warrant-cases, 

S. 256 ... ... ... 265 

of defence witnesses, S. 290 ... ti. ... 299 

of juror or assessor, S. 294 ••• ... 301 

of witnesses by parties, when commission issued, S. 505 468 

Cruelty, habitual, valid excuse for wife refusing to live with her husband, 

S. 488 ... ... ... ... 453 

Culpable homicide may be inquired into and tried where wound inflicted 

or where death occurs, S. 179, 111. ... ... 192 

and exposure of child, joinder of charges of, S. 235, 111. 250 

form of charge of, Sob. V. 28 ... ... 615 

and murder, forms of charges of, ib, ... ... ib. 

Custody, body of arrested persons to be actually touched unless submission is 

made to, S. 46 ... ... ... ... 75 

articles found upon arrested persons to be placed in safe, S. 51 ... 77 

power of police, to arrest without warrant persons accomplishing or 
attempting escape from lawful, S. 54 ... ... 78 

period of detention in, of persons arrested without warrant, S. 61... 87 

power to pursue and retake on escape from lawful, S. 66 ... 89 

release from, of persons arrested under warrant, on security for 
appearance being furnished, S. 76... ... ... 96 

authorization to take into, persons privy to deposit, &c., of stolen 
property, forged documents, &c., S. 98 ... ... ... 109 

detention in, of person likely to commit breach of the peace, S. 108 116 

release of person in, only for purposes of inquiry, on proof of no 
necessity to require security, for keeping the peace or for good 
behaviour, S. 119 ... ... ... ... 125 

power of Magistrates to order detention of accused persons in, 

S. 167 ... ... ... 171 

of police, Magistrates authorizing detention in, to record reasons, 

ih. ... ... ... ... ... ib, 

release of accused from, on completion of police investigation, S. 169 173 
forwarding and detaining in, recusant complainants Rud witnesses, 

S. 171 ... ... ... ... 176 
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PAGE 

Custody of police, Magistrate to hold inquiry into cause of death of person 

dying while in, S. 176 ... ... ... ... 190 

of accused pending trial by Court of Session or High Court, S. 220 239 

remanding accused to, on jury’s verdict being submitted by Sessions 
Judge to High Court, S. 307 ... ... ... 309 

detention in, of person accejjting tender of pardon, S. 337 ... 323 

offender to be kept in, when sentence of whipping cannot be carried 
out owing to his ill-health, S. 395 ... ... ... 386 

of lunatic pending investigation or trial, S. 466 ... ... 436 

of accused acquitted on ground of lunac}^ S. 471 ... ... 440 

Local Government may order continued detention of lunatic pri- 
soner in, after he has been declared fit to be discharged, S. 474... 442 

delivery of lunatic to custody of relative or friend, S. 475 ... ih, 

certain High Courts may direct liberation of persons illegally or 
improperly detained in, S. 491 ... ... ... 457 

certain High Courts may direct removal of prisoner from one cus- 
tody to another for purpose of trial, ... ... ... ih, 

accused may be committed to, on failing to find sufficient sureties 
when the original ones have been discharged, S. 502 ... 465 

• Dacotts, offence of having belonged to a gang of, where triable, S. 181 ... 195 

Dacoitt and dacoity with murder, offences of, where triable, ih, ... ib. 

form of charge of, Sch. V. 28 ... ... ... ... 615 

Death, offences punishable with, warrant-cases, S. 4 ... ... 43 

confirmation of High Court required to Sessions, Additional Sessions, 
and Joint Sessions Judges’ sentences of, S. 31 ... ... 60 

Assistant Sessions Judges may not pass sentence of, ih. ... ib. 

under suspicious circumstances, certain persons to give information 

of occurrence of, S. 45 ... ... 73 

no right to cause, in endeavour to arrest person accused of an offence 
not punishable with death, S. 46 ... ... ... 75 

sudden or unnatural, police to inquire into, and report, S. 174 ... 178 

police may forward corpse to medical officer for examination in 
case of doubt as to cause of, ib, ... .. ib. 

of person dying wliile in police custody, Magistrate to hold inquiry 
into cause of, S. 17G ... ... ... ... 190 

sudden or unnatural, inquiry by Magistrate into cause of any, ib. ... ib, 
offences not punishable with, may be tried summarily, S. 260 ... 270 

jurors for trials in Presidency-towns to be chosen from special jury 

list when offence charged is punisliable with, S. 276 287 

judgment to state reason why sentence of death was not passed in 
case of conviction of offence punishable with, S. 3G7 ... 358 

sentence of, direction to be given in, S. 3G8 ... ... ... 359 

person sentenced to, to be informed of the period allowed for appeal, 

S. 371 ... ... ... ... 361 

sentence of ; proceedings in confirmation : — 

sentence to be submitted, S. 374 .. ... ... 364 

High Court may take additional evidence or direct it to 
bo taken, S. 375 ... ,,, ib. 

powers of High Court, S. 376 ... ... 366 
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PAGE 

Death, sentence of : confirmation or new order to be signed by two Judges,. 

S. 377 .. ... ... . 365 

procedure where High Court Judges differ in opinion, 

S. 378 ... ... 366 

copy of High Court's order to be read to Court of 

Session, S. 379 ... ••• ih, 

execution of sentence of, S. 3Sl... ... ... 367 

sentence of, when passed on escaped convict, to take effect immediate- 
ly, S. 396 ... ... ... ... 387 

commutation of sentence of, S. 402 ... ... ... 392 

of accused or appellant, abatement of appeal on, S 431 ... ... 410 

commitment of Eurojiean British subject charged in mufassal with 
offence punishable with, to bo made to High Court, S. 417 ... 421 

form of warrant of commitment under sentence of, Scb, V. 34 ... 618 

of execution on a sentence of, Sch. V. 35 ... ... ih. 

Debts due to absconder, how attached, S. 88 ... ... ... 102 

Decision on certain questions arising in jury trials, to be given by Judge 

S. 298 ... ... ... . ... eS02 

by jury, S. 299 ... 305 

judgment to contain, and reasons therefor, S. 367 ... .. 358 

Declaeation dying given at police investigation, may be signed and may be • 
admitted in evidence, S. 162 ... ... 162 

Defamation, cognizance of, not to be taken except upon complaint made 

by aggrieved person, S. 198 ... ... ... 214 

no person to be convicted under section 238 of, unless complaint 
has been made by an aggrieved party, 8. 238 ... ... 252 

under sections 500, 501 and 502, Penal Code ; compouudable, 

S. 345 ... ... .•••.. ••• 

Defect in form of proceedings does not make distress illegal or distrainer a 

trespasser, S. 538 ... ... ... ... 491 

Defence evidence when to be taken in summons-cases, S. 241 ... ‘*:56 

in warrant-cases, S 256 ... ... 265 

accused in trials before High Courts and Courts of Session when 
to be called upon to enter on his, S. 289 ... ... 297 

opening case for, S. 290 ... ... ... 299 

person incapable of making, owing to unsoundness of mind, 

Ss. 461, 468, 473 ... 433, 137, 441 

Deliveet of property to absconder, order prohibiting, S. 88 ... 101 

of property seized by police, Magistrate to make order respecting, 

S 523 ... ... 478 

Demeanoue of witness under examination, remarks respecting, S. 363 ... 353 

Deposit of stolon property, forged documents, &c. ; search of place suspected 

to be used for, S. 98 .. . ... ... 108 

Magistrate may require, before summoning unnecessary defence 

witness on inquiry, S. 216 ... 232 

before summoning witnesses on application 
of complainant or accused in summons- 

cases, S. 244 ... 256 

before summoning witnesses on applica- 
tion of accused in warrant- cases, S. 257 268 

in lieu of recognizance, S. 513 ... ... 472 ^ 
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PAGE 

DepoS 4TION of witness examined upon commission, to be sent to issuing Court ; 

^ to be open to inspection of parties ; may bo read in evidence. ; 

to form part of the record, S. 607 ... ... 469 

of medical witness taken by a Magistrate may be given in 
evidence, or Court may call witness and examine him as to sub- 
ject-matter of deposition, S. 609 ... ... ... tb. 

Deseetee from Army or Navy, power of police to arrest without warrant 

person suspected of being, S. 64... ... ... 78 

statutable provisions with regard to, tb. note ... ... 79 

Detention of offenders arrested without warrant, period of, S. 61 ... 87 

of accused persons, power of Magistrates to authorize, S. 167 ... 171 

for more than fifteen days ; procedure by 
Magistrate not having jurisdiction and con- 
sidering it unnecessary to order, ih. ... Hh, 

in police custody. Magistrates authorizing, to record reasons, ih, ih. 

of accused on discharge of jury, S. 308 ... ... 312 

of peiTion accepting tender of pardon, S. 337 ... ... 323 

of offenders attending Court, S. 3.51 ... 343 

certain High Courts may direct liberation of persons under illegal 
or improper, S. 491 ... ... ... ... 467 

by Magistrate of property seized by police, S. 523 ... 478 

. See Custody. 

Diaet, extract from, to be sent to Magistrate when police investigation 

cannot bo completed in twent)’^-four hours, S. 167 ... ... 171 

Police-olllccr holding an investigation, to enter his proceedings in a; 
such diaries may be used by Courts, but not by accused persons, 

S. 172 ... ... ... ... 176 

Dteections of the nature of a Habeas Corpus^ S. 491 ... ... 457 

Dischaege of persons arrested without warrant, S. 63 .. ... ... 89 

of person required to furnish security for keeping the peace or for 

good behaviour, S. 119 ... ... ... 125 

imprisoned for failure to give security, S. 124 ... ... 127 

of sureties to bond for keeping the peace or for good behaviour, 

S. 126 ... ... ... ... 128 

of accused on inquiry, S. 209 ... ... ... 226 

wlien the order may be made, ib. note 228 

in warrant-case, S. 253 ... ... ... 263 

when complainant absents himself, 

S. 259 ... ... 269 

of jury on one of the jurors ceasing attendance, S. 282 ... ... 291 

in case of sickness of prisoner, S. 283 ... ... ih. 

in High Court, when not unanimous, S. 305 ... ... 308 

Re-trial after, S. 308 ... ... ... 312 

of defendant on Advocate General staying prosecution : such dis- 
charge not to am Oil lit to an acquittal, S. 333 ... 322 

of accused not on acquittal for purposes of section 403 (re-trial 
after conviction or acquittal), S. 403 ... ... ... 392 

of accused by Appellate Court, S. 423 ... ... 405 

improper : power of higher Court to order commitment, S. 436 ... 412 

to direct further inquiry, S. 437 414 
of lunatic prisoner, S. 474 ... ... 442 
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of offender on submission or apology, in certain cases of contempir, 

S. 48Jj ... . ... ... ... 4^0 

of accused upon withdrawal of Public Prosecutor from prosecu- 
tion, S. 494 •— ... ... ... 460 

of person accused of bailable offence, on his giving bond for appear- - 
ance, S. 49G ... ... ... ... 463 

of sureties to bail-bond, S. 502 ... ... ... 405 

of bond to keep the peace : proceedings void when discharge made 

by Magistrate not empowered, S. 530 ... ... 486 

of person bound to be of good behaviour : proceedings void when 
discharge made by Magistrate not empowered, ih. ... ... ih, 

of person imprisoned on failure to give security ; forms of warrant, 

Sch. V, 15, 43 ... ... ... 609, 622 

DisceetiON of Magistrate as to detention of person arrested in view to pre- 
vention of breach of the peace, S. 108 ... 116 

allowing additional time for return of verdict 
by jury inquiring into propriety of order 
for removal of nuisance, S. 131 ... 131 

of Court as to interpreting documents, S. 361 ... ... 353 

Disinterment, power of Magistrate to order, S. 176 ... ... 190 

Dismissal of complaint, S. 203 ... .... ... ... 210 

is not an acquittal for purposes of section 403 (re- ♦ 
trial after conviction or acquittal), S. 403 ... 393 

power of Court of Session or District Magistrate to 
direct further inquiry, S. 437 ... ... 414 

Disobedience to a direction of the law with intent to save another party 

from punishment, charge of, S. 223, 111. ... ... ... 243 

Dispersion of assembly on command, S. 127 ... ... ... 129 

by civil force, S. 128 ... ... 130 

by military force, S. 129 ... ... ib^ 

procedure in reference to, S. 130 ... 131 

by Military Officer in absence of instructions from a 
Magistrate, S. 131... ... ... ih, 

DispiTTE concerning land, &c., which is likely to cause breach of peace ; pro- 
cedure on receipt of information as to, S. 145 ... ... 146 

concerning land, &c., which is likely to cause breach of peace ; pro- 
cedure on attachment of subject of, S. 146 ... ... 151 

concerning easements, &o., procedure on receipt of information as 

to, S 147 ... . ... ... ... 152 

Disputes as to immoveable property : form of orders, Sch. V. 22, 23, 24 611, 612 

Distress and sale of moveable property in view to recovering costs of re- 
moval of nuisance, S. 140 ... 140 

issue of warrant for recovery of fine 
by, S. 386 ... ... 371 

beyond jurisdiction, recovery of fine 

by, S. 387... 373 

warrant. Court issuing, may take bond for offender’s appearance, 

S. 388 ... ... ... ... 383 

not illegal because of defect in form of proceedings, S. 538 ... 491 

form of warrant of imprisonment on failure to recover amends by, 

Sch. V. 30.„ ... 017. 


V. 
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Disthess, form of warrant to lovy fine by, Sch. V. .97 ... ... Gl9 

, to enforce payment of maintenance by, Sch. V. 41... 621 

See Attachment. 

^ISTEICT, Sub-division of a, made under Code, called Sub-division,** S. 4 ... 40 

every Sessions Division to be a, or to consist of districts, S. 7 ... 45 

Presidency-towns dcojned, ib. ... ... ... ih, 

mufas'^al, division of, into Sub-divisions, S. 8 ... ... ib. 

mufassal, appointment of District Magistrates for, S. 10 ... 46 

jurisdiction and powers of subordinate mufassal Magistrates, when 

not specially defined, to extend to whole, S. 12 ... ... ih. 

framing of rules for guidance of Bench Magistrates in each, S. 16 62 

District Judge, ap}>eals from convictions by Registrar or Sub- Registrar in 

contempt-cnscs, when to lie to, S. 486 ... ... 451 

District Magistrate, appointment of, S. 10 ... ... ... 46 

definition by, of territorial jurisdiction of subordinate 

mufassal Magistrates, S. 12 .. ... ... ib. 

appointment of Sub-divisional Magistrates by, S. 13... 40 

may frame rules for guidance of Be»ichcs, S. 16 52 

subordination of other Magistrates to, S. 17 ... ... 53 

not subordinate to Sessions Judge ih. ... 54 

investiture of, witli special powers, S. 30 ... ... 69 

specially empowered, higher powers of Court of, S. 34 6^4 

ordinary powers of, S. 30 ... ... 68 

investiture of other Magistrates with additional 

powers by, subject to control of Local Government, 

S. 37 ... ... 69 

re])ort of apprehensions to : he may direct such reports 

to bo made to Sub-divisioTjal Magistrate, S. 02 ... 88 

may direct warrants of arrest to landholders, &c., 

S. 78 ... ... 07 

endorsement by, of order for attachment of absconder*s 

property. S. 88 ... ... ... 101 

may grant warrant to search for document in custody 
of Postal or Telegraph Department, S. 96 ... 107 

authorization by, of search of place suspected to con- 
tain stolen property, forged documents, &e , S. 98 108 

power of Court of, to require security for keeping the 

peace on conviction, S. 106 ... 112 

to issue order to show cause against security 
for keeping the peace before conviction, 

S. 107 ... 114 

to is.suc order to vagrants and suspected 
persons to show cause against security for 
good behaviour, 8. 100 ... ... 116 

to issue order to habitual ofi’endors to show 
cause against security for good behaviour, 

S. 110 ... ... ... 117 

to release person imprisoned for failing to 

give security, S. 124 ... ... 127 

power of, to cancel any bond for keeping the peace, 

IS. 125 ... ... 12S 


98 
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District IMaotstrate, discharge by, of sureties to bond for peaceable conduct 

or for good behaviour, S. 126 ... ... 128 

power of, to make conditional order for removal of 

nuisance, S. 133 ... 132 

order made by, under section 133, not to be called in 
question by Civil Courts, ih. ... ... 133 

power of, to prohibit repetition or continuance of 
nuisance, S. 143 ... ... ... 142 

power of, to issue order absolute at • once in urgent 
cases of nuisance, S. 141 ... ... 143 

procedure on receipt of information as to dispute 
concerning lands, &c., which is likely localise bruacli 
of peace, S. 145 ... ... ... 14(5 

attachment by, of land, &c., occasioning dispute, 

S. 146 ... ... ... 151 

procedure by, in reference to disputes concerning case- 
ments, &c., S. 147 ... ... ... 152 

power of, to order local inquiry into disj^utes con- 
cerning land, &c. S. 148 ... ... 153 

may hold inquests, S. 174 ... ... ... 173 

may emiiowcr any Magistrate to hold inquests, S. 174 tb. 

power of, to issue procc'^.s for offence committed be- 
yond his local jurisdiction, S. 186 ... ... 198 

cognizance of offences by, S. 101 ... ... 2Ui 

may specially enijiowcr any Magistrate to tako cogni- 
zance of offences upon com 2 )laiiit or upon police 
report, ib. ... ... ... ib, 

may transfer case after taking cognizance, S. 192 ... 203 

mav commit to Court of Kession and High Court, 

S. 206 ... ... ‘ 223 

may try summarily : what offences he may so try, 

y. 260... .., ... .. 270 

cases in which the siiecial powers given by section 34 
aie exercised by a, not to be tried summarily, ib, ... ih, 
to summon jurors and assessors under direction of 
Sessions Court, S. 326 ... ... 320 

to levy tine imposed on juror or assessor for non- 
attendance at Court of Se.ssion, S 332 ... ... 321 

may tender pardon, and may authorize any other 
mufassal Magistrate to make such tender, S. 337 ... 323 

may be ordered to tender pardon after commitment, 

S. 338 ... ... 327 

may appoint Magistrate to receive case submitted by 
another who could not himself dispose of it, S. 346 338 

empowered under section 30, offenders against coinage, 
stamp-law and property, when to be tried by, S. 348 340 

submission of proceedings to, when Magistrate cannot 
pass sentence sufficiently severe : bis powers, S. 349 341 

may set aside conviction based on evidence partly 
recorded by one Magistrate and partly by another, 
y. 3u0 ••• .*t ••• 


34? 
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Disthict Magistrate, acting under sectioir 34, procedure in reference to 

sentence submitted by, for confirmation, S. 380 ... 3G6 

eiidorseiiiont by, necessary to distress and sale of pro- 
perty for recovery of fine imposed in another jurisdic- 
tion, S. 387 ... ... -373 

sentence of second or third class Magistrate or second 
class Sub-divisional Magistrate acting under section 
349, to lie to : he may transfer such appeals and 
again withdraw them, S. 407 ... ... 39(5 

a])peal from sentence of, S. 408 ... ... 397 

no appeal from certain sentences by, except in case of 
eombiuatioii of punishments, Ss. 413, 415 399, 400 

certifying order of High Court on appeal to, S. 42-5... 407 

power of, to call for records of inferior Courts, S. 435 411 

records called for by Sub-divisional Magistrate, when 
to be submitted to, ... ... ... ib. 

power of, to order commitment when discharge appears 
improper, or to direct inquiry by lower Court, S. 43(5 412 

revising proceedings, may make, or direct subordinate 
Magistrate to make inquiry, S. 437 ... 41 1 

revising proceedings, may report case to High Court, 
and thereupon suspend sentence and release accused, 

8.138 ... ... ... ... ib. 

may 2 )ass orders for maintenance of wives and children, 
ami appoird jxn’sons to receive payments ; and may 
enforce such orders, 8 488 ... .. 453 

inav alter rate of allowance sanctioned under section 

-iss, S. 489 ... ... 45G 

coinmibsion for examination of witnesses may be di- 
rected to : bis duty ou receiving same ; be may aj)- 
])oint Magistrate of the first class to execute com- 
inishion, 8. 503 ... ... - ... 4G(5 

suboi'diriate Magistrate may apjdy to, for issue of 
couiinission : bis powers on such application, 8. 50(5 408 

endorsement by, necessary to execution in now juris- 
diction of warrant fur recovery of penalty of bond, 

S. 514 . ... 173 

order for recovery of penalty of bond a))pealable to, 

or may be revised by him, 8. 515 ... ... 174 

order Ibi* disposal of property Jiiay Lake form of refer- 
ence to, 8. 51 S ... ... ... 17(5 

]n*operty seized by police may bo sold under orders of, 

8. 521... ... ... ... 179 

may withdraw or refer cases, 8. 52S ... ... 481 

power of, to compel restoration of abducted females, 

8. 551... ... ... ... 507 

additional [)owers with which other Magistrates may 
be invested by, 8ch. J V. ... ... , (JOl 

Disturbance of the public 2 )eace, assembly of ^jersons likely to cause, to dis- 
perse on command, S. 127 ... 

Document or other thing, summons or order to [produce, S. 91 


129 

lOG 



780 


INDEX. 


PAGE 

ill custody of Postal or Telegraph Department, procedure as to 
production of, S. 95 ... ... ... ... lOG 

or other thing, issue of search-warrant to cause production of, S. 90 107 
the only Magistrates authorized to grant search-warrant for, ih. . 

forged, search of place suspected to contain, S. 98 ... ... 108 

produced before Court, power to impound, S. 104... ... 112 

or otlier thing, search by or under orders of Police officer in view 4 
to production of, S. 165 ••• ... ... ... 169 

given in evidence, previous sanction necessary to prosecutions for 
certain offences relating to, S. 195 ' ... ... 207 

in jury trials Judge to decide meaning and construction of, S. 298 302 

jury to determine moaning of words in, S. 299 ... ... 305 

inierpreiation of, S. 3G1 ... •• ... ... 352 

imiirisonment or committal on refusal to produce, S. 485 ••• 450 

See Forged Documents, 

Dooii, breaking open, in order to effect an arrest, S. 48 ... ... 76 

for purposes of liberation after entry into place in order 
to effect an arrest, S. 49 ... ... 77 

Duty, power of police to arrest without warrant persons obstructing Police- 

officer in executien of his, S. 54 ... ,,, ... 78 

Dying declakation, see Declaration, 

E. 

Empbess of India, see Her Majesty the Queen, 

Enactments regulating mode or ])lace of inquiry or trial, saving of, S. 5 ... 44 

conferring jurisdiction on Magistrates or tlie Court of Session, 
application of, to European British subjects, S. 459 ... 431 

rcj)ealed Sch. I ... ... ... ... 513 

EndoesemENT on duplicate copy of summons for servant of Government or 

a Bailvvay Company, S. 72 ... ... ..92 

on duplicate copy of summons, admissible in evidence, S. 74 ... 93 

. on warrant of arrest for taking security, S. 76 ... ... 96 

of executing Officer’s name, S. 79 ... 97 

of name of Magistrate or Commissioner 
of Police in whose jurisdiction it is to 
be executed, S. 83 ... .. 99 

of name of Magistrate or Police-officer in 
whose jurisdiction it is to be executed, 

S. 84 ... ... ... ih, 

of order for attachment of absconder’s property in another 
jurisdiction, S. 88 ... ... ... lOL 

by Magistrate beyond jurisdiction, of order for attachment and 
sale of property in view to recovering costs of removing 

nuisance, S. 140 ... ... 140 

to be made on complaint returned for presentation to proper 
tribunal, S. 201 ... ... ... 217 

necessary to distress and sale of property in another jurisdic- 
. tion for recovery of line, S. 387 ... ’ ... 373 

by District Magistrate necessary to execution b6yond jurisdic- 
tion of warrant for recovery of penalty of bond, S. 514 ... 473 

on warrant of arrest, form of, Sch. V. 2 ... ... 603 
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PAGE 

English, evidence taken down in mufassal* in, when to be interpreted to 

accused, S. 35G ... ... ... ... 346 

Local Government may direct evidence in mufassal to bo taken 
down in, S. 357 ... ... ... ^ ... 347 

Magistrate’s or Judge’s memorandum of accused’s examination, 
when to be written in, S. 3G4 ... ... ... 354 

judgment may be written in, S. 3G7 ... ... ... 358 

Enhancement of sentence on appeal, S. 423 ... ... ... 405 

Enticing away married woman, and adultery, joinder of charges of, S. 235 111. 249 

or taking away or detaining with criminal intent a married woman, 
compoundable, S. 345 ... ... ... ... 336 

Entet on the record, making, on proof of no necessity to require security for 

keeping the peace or for good behaviour, S. Il9 ... ... 125 

in book, of information concerning commission of cognizable offence, 

Ss. 154, 155 ... ... ... ... 15G, 157 

in form directed by Local Government, of particulars of summary 
trials where mo appeal lies, S. 263 ... ... ... 275 

on unsustainable charge : its effect, S. 273 ... ... ... 286 

on charge when Judge considers accused should not be re-tried after 

discharge of jury: its effect, S. 308 ... ... ... 312 

on unsustainable charge not an acquittal for purposes of section 403 
(re-trial after conviction or acquittal), S. 403 ... ... 392 

*Eeeoe in charge, effect of, S 225 ... ... ... 24li 

procedure by Appellate Court or Court of confirmation or 
revision in respect of, S. 232 ... ... ... 247 

clerical, in judgment, Court may correct, S. 369 ... ... 360 

in charge or proceedings j sentence or order when reversible by reason 

of, S. 537 ... ... ... 490 

Escape, persons arrested not to be subject to more restraint than is necessary 

to prevent, »S. 50 ... ... ... ... 77 

from lawful custody, power of police to arrest without warrant per- 
sons accomplishing or attempting, S. 54 ... 78 

from custody, power to pursue and re-take on, S. 06... ... 89 

offence of, where triable, S. 181 ... ... 195 

Escaped convicts, information regarding resort of, S. 45 ... ... 73 

direction of warrants to landholders, &c., for arrest of, 

S. 78 ... ... 97 

execution of sentences on, S. 396 ... ... 387 

not to be excused under section 396 from any punishment 
to which they are liable upon former or subsequent con- 
viction, S. 398 ... ... 389 

Eueopean, fact to be mentioned in list when juror or assessor for Court of 

Session is an, S. 321 ... ... ... 318 

Eueopeans and Ameiucans, Criminal Proceedings against, 

or American, moiety of jury or of set of assessors for trial of 
European British subjects when to consist of, S. 451 ... 422 

(not being European British subjects) or Americans, moiety of 
jury or of set of assessors for trial of, when to consist of Euro- 
peans br Americans, S. 460 ... ... ... 431 

(not being European British subjects) or Americans charged 
jointly with person of another race, trial of, S. 461 ... ... ih. 
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(not being European Britisli subjects), summoning and empanell- 
ing jurors for trial of, S. 462 ... ... ... 432 

(not being European British subjects), proceedings against, 
to be conducted according to provisions of Code, S. 463 ... ib, 

Eueopean Beitish Subject, definition of “ Hif?h Court’* in reference to 

proceedings against, S. 4 ... ... 41 

definition of, .. ... ... 43 

inufassal Justices of the Peace to be, S. 22 ... 56 

falling under European Vagrancy Act, 1874 ; 
j)rovisions of sections 109 and 110 not 

applicable to 8. Ill .. 110 

be tried lor offences Committed in Native 
State, S. 188 ... ... ... 199 

persons charged in mufassal jointly with, when 
to be connnitted to High Court, S. 214 ... 231 

power to aj)point place of trial by High Court 
of, S. 336 ... ... ... 323 

parentage and residence of accused person not 
to be r(*corded in Presidency Magistrates* 
judgments when they are, S. 370 ... 361 

may ap])eal either to High Court or Court of ' 

Session, S. 408 ... ... 39S' 

appeals may be made by, in ])etty cases, and 

from summary convictions, S. 41.6 ... ... 400 

may a])peal from any sentence other than that 
of High Court, 8. llG note ... ... v7>. 

finality of orders on appeal, except those 

affecting, 8. 430 ... 410 

Magistrates wlio may inquire into and try 
charges agai nst, 8.413 ... ... 419 

contemj)ts by, by whom triable, ih, note ... ih. 

vagrant loses privih*ge of, ib. note ... ih. 

qualifications required from Judges in Courts 
of Session in rcs2:>ect of jurisdiction over, 

8. 444 ... '... ... 120 

cognizance of offences committed by, 8. 445... ih. 
17roces.s compelling appearance of, to he made 
returnable to a Magistrate having jurisdic- 
tion, %b. ... ... ... ih. 

.sentences which may he passed by inufassal 

Magistrates on, 8. 446 421 

commitment of, when to be to Court of Session 
and when to High Court, S. 447 ... ih. 

sentences which may be passed by Court of 
Session on : procedure when Judge finds his 
powers inadequate, 8. 449 ... ... 422 

procedure by committing Magistrate where 
Sessions Judge is not an, 8. 450 ... ih. 

mixed jury or mixed set of assessors for trial 
of, 8. 451 


ib. 
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• PAGE 

European Bbitish Subject, and person of another race jointly accused, 

trial of, S. 452 ... * 423 

l^rooedure on claim to bo dealt with as an, 

S. 453 ... ih, 

decision that person is not an, a ground of 
appeal, ib ... ... ... 424 

failure to plead status a waiver, S. 454 ... ih, 

]\lagistrato when to ask accused whether he is 
an, ib. ... ... ... 425 

trial as a European British subject of person 
who is not one, S 455 ... ... 426 

under detention may apply for order to pro- 
duce his person : procedure thereon; terri- 
tories throughout which High Court may 
issue such orders, Ss. 456 to 458 ' .. 427 

native States in which High Courts exercise 
criminal jurisdiction over S. 45S note ... 423 

proceedings against, to he conducted according 
• to })rovisions of Code, S. 463 ... ... 432 

effect of omission to ask j)erson whether he is 
an, S. 534 ... ... ... 4S9 

* Evidence, what admissible in reference to service of summons, S. 74 ... 93 

not necessarily to be taken before issuing proclamation for an 

absconder, S. 87 ... ... ... ... 100 

statement by Court as to publication of proclamation requiring 
a])pearance of absconder, conclusive, ib. ... 101 

admissible to prove fact of person being an habitual offender, 

S. 117 ... ... ... ... ... 122 

power of High Court or Court of Session to call for further, in 
case of failure to comply with order for security under section 
106 or 118, S. 123 ... ... ... 126 

discretion of Magistrate as to taking, before passing conditional 

order for removal of nuisance, S. 133 ... ... ... 132 

report of person deputed to conduct local inqiuiry into dispute 
concerning land, &e , may be read as, S. 148 . . •• 153 

statements of witnesses to j)oIiec not to be used as, S. 162 ... 162 

statements before inquiry or trial to be recorded in manner pre- 
scribed for record of, S. 161 ... ... ... 167 

taken by Magistrate on inquiry into cause of sudden or un- 
natural death, record of, S. 176 ... ... 190 

power to direct co])ies of dei)OsiUons and exhibits to be received in, 
at inquiry iiito or trial of offence committed out of British 
India, S. 189 ... ... ... ... 200 

on inquiry, to be taken by Magistrate in manner provided, S. 208 223 

Calcutta High Court regarding the taking of by Magistrate, 

S. 208 720/^... ... .. ... ... 224 

of accomplice, S. 337 ... ... ... 325 

things to be produced in, to be forwarded, on commitment to 
Court of Session or High Court, S. 218 ... ... 234 

of witness not examined in the presence of the accused, S. 219 239 

when to be taken in summons-cases, S. 244 ... ... 256 
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Evidence, for prosecution in warrant-cases, when to bo taken, S. 252 262 

Magistrate to summon witnesses 

to give, S. 252 262 

accused in warrant-cases when to be called upon to produce 
his, S. 256 ... •• ... ... 265 

Magistrate trying warrant-case to issue process on application of 

accused for production of further, or to record bis reasons for 
not doing so, S. 257 .. ... ... 268 

need not be recorded in summary trials in cases where no appeal 

lies, S. 263 ... ... 275 

substance of, to bo embodied in judgment in summary trials 

where there is an appeal, S 264 ... ... ... 277 

relied upon to be stated shortly by prosecutor when opening his 
case, S. 2S6 .. ... ... ... 292 

examination of accused before committing Magistrate to be read 

as, S. 287 ... ... ... id. 

at preliminary inquiry, when admissible, S. 288 ... ... 294 

accused to be asked wliether be means to adduce evidence : pro- 
cedure on his ro[>lying, 8. 289 .. ... ^ ... 297 

legal, to sustain charge, procedure on Court finding or not finding, 

id. ... ... ... zdj 

for prosecution, defence may comment on, 8. 290 ... 299 ' 

prosecutor’s right of reply when accused has stated that he 

moans to adduce, vS. 292 ... ... ... ... 300 

summing-up, in charge to jury, S. 297 ... ... 302 

in jury trials judge to decide admissibility of, and may prevent 
production of inadmissible. S. 298 ... ... ... id. 

in jury trials Judge to decide meaning and construction of docu- 
ments given in, id. ... ... ... 303 

tender of pardon in view to obtaining, Ss. 337, 338 ... 323, 327 

statement made by any person under pardon may bo used against 
him as, S. 339 ... ... ... ... 328 

accused’s answers may be given in, S. 342 ... ... 330 

likelihood of obtaining further, a reasonable cause for remand, 

S. 344 ... ... ... 334 

Magistrate receiving case from another who could not pass suffi- 
ciently severe sentence may take, S. 349 ... 341 

partly recorded by one Magistrate and partly by another, con- 
viction or commitment on, 8. 350 ... ... ... 342 

MODE OF TAKING AND EECOEDINO, 

taken under certain chapters, to be taken in presence of accused 
or his pleader, 8 353 . ••• ••• 344 

manner of recording, in the mufassal, indicated, S. 354 ... id. 

in mufassal. Local Government may appoint manner and language 
of record of, S. 357 ... ... ... 347 

in mufassal summons-cases and in trials of certain offences by 1st 
and 2nd class Magistrates, discretion as to recording, 8. 358 ... 349 

taken under section 356 or 357, ordinarily to - be recorded in 
narrative form, S. 36 ) ... ... ... .. id» 

order of Calcutta High Court relative to the taking of, S. 359 
note ... ... ... ... 350 
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Ev^iDEifCJi: recorded under section 356: to bo read over to the witness; to 
be corrected wlien necessary, or m»^morandum to bo made ; to 
be interpreted to witness when necessary, S. 360 ... ... 532 

interpretation of, to accused or hi.s pleader, S. 301 ... ib. 

record of, in certain cases, in Presidency Magistrates’ Courts, S. 362 353 

record of, in chartered High Courts and Chief Court, Panjab, S. 365 357 

High Court may take additional, or direct it to bo taken, S. 375 .. 86J( 

Sessions Judge may take additional, in reference to sentence sub- 
mitted for conlirination, or may direct it to be taken, S. 383 ... 366 

Appellate Court may take additional, or direct it to be taken, S. 428 409 

ccrtilicate that accused who has been insane is capable of making 


liis defence, receivable in, S. 407 ... 436 

ccrtilicate of Inspector Ccneral of Prisons or visitors of Lunatic 
Asylum receivable as, S. 473 ... .. ... 4tl 

coinmis.sion of irKpiiry in cases of binacy may take, S. 474 .. 442 

certain High Courts may direct production of prisoner in order to 
give, S. 491 ... ... ... ... 458 

issue of commission by certain superior Magistrates or by Court 
of S(^ssion or High Court for taking : duty of receiving olFieer, 

S. 503 ... ... ... 466 

mufassal subordinate Magistrates may appl y to District Magistrate 
for issue of commission for taking, S. 306 ... ♦ ... 468 

commission, return thereto and depositions of witnesses may, sub- 
ject to all just exceptions, be road in, S. 507 ... ... 469 

SlMCCIAL RliLeS OE, 

deposition of medical witness taken by Magistrate may be given 

in, or Court may call witness, S 509 ... ... 469 

report of Ciietnical Examiner may, be used as, S. 510 47 L 

j)revious conviction or accpiittal how ])roved, S. 51 L ... {.b, 

record of, in absence of accused, S. 512 ... ... 472 

to be taken wbcii record qf coiifossioii or other statement made by 

accused is not complete, S. 533 ... ... ... 4S8 

form of bond to prosecute or give evidence, Sell, V. 26 ... ... 613 

See Fahe Fvidence. 

Examtnatton of witness by police, S. 101 ... ^ ... ... 162 

of complainant, to be on oath, and to be reduced into writing and 
signed by complainant and Magistrate, S. 200 ... 215 

of comj)lainant by Presidency Magistrate may be made on oath 

or not, at Magistrate’s discretion, ib. ... ... ... ih. 

of accused by Magistrate, S. 2o9 note ... ... 227 

of accused prior to acquittal in summons-cases, optional with 
J\1 agist rate, S. 245 ... ... ... ... 257 

prior to discharge in warrant- cases, optional with Magistrate, 

IS. 253 ... ... ... 263 

to bo entered in record of summary trials, S. 263 ... ... 275 

of accused before Magistrate, to be read as evidence, S. 287 ... 292 

of juror or assessor, 8 ::94 ... ... ... 301 

of person accepting tender of pardon, S. 337 ... ... 323 

of offenders attending Court, S. 351^ ... 343 

of accused, bow recorded; except in trials before ebaartered 

High Courts, in summons-cases, and in summary trials, S. 364 354 

09 
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Examination of accused to be recorded in Presidency Magistrate’s judgment, 
S. 370 ... 

medical, of accused, when of unsound mind : examination of 
medical officer thereupon ; the latter examination to be re- 
duced into writing, S. 464 

of medical witness whose deposition ha^been taken, S. 509 
of prosecution witnesses in absence of accused, S. 512 
X* power to order prisoner in jail to be brought up for, S. 542 

Execution, aid to person, other than a Police-officer, executing warrant, S. 43 
currency of warrant of arrest until, S. 75 

discretion of certain Courts as to direction of warrants of arrest 
in view to their immediate, S. 77 
of warrants of arrest, when directed to several persons, ih, 
directed to landholder, &c , S. 78 
directed to Police-officers, S. 79 ... 
notification of substance of warrant, S. 80 
speedy production of prisoner before Court, 
S.81 

where may be effected, S. 82 

outside jurisdiction, warrant of arrest forwarded to Magistrate 

for, S.’ 83... ... ... 

.. outhide jurisdiction, warrant of arrest directed to Police-officer 
for, S.* 84 ... ^ _ ...^ 

of warrant of arrest outside jurisdiction, procedure on, S. 85 ... 

proclamation for person absconding to pre- 
vent, S. 87... 

restoration of attached property on abscon- 
der’s proving absence of intention to avoid, 
S. 89 ... 

of search-warrant, direction to person charged with, as to extent 
of search, S. 97 ... 

of warrant issued under section 114 copy of order made under 
section 112 to be delivered on, S. 115 ... 
of warrant issued under section 114, inquiry as to truth of in- 
formation on, S. 117 

by sureties, of bond for keeping the peace or for good behaviour, 
when Principal is a minor, S. 118 
of order passed on failure to appoint jury in nnisance-case, or on 
omission of jury to return verdict; manner of, S. 141 
of sentence of death to be stayed pending confirmation by High 
Court, S. 374 ... 

of High Court’s order on case submitted for confirmation of 
sentence of death, S. 381 

of capital sentence on pregnant woman, postponement of, S. 382 
of warrant for levy of fine, 8. 387 
of sentence, warrant to be I’eturned to Court on, S. 400 
power to suspend, S. 401 

of warrant for recovery of penalty of bond, S. 514 
of sentence of death; form of “warrant, Sclu V. 35 

EX-FABTE^ when orders in urgent cases of nuisance may be passed, S. 144 
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Expenses of local inquiry into dispute concerning land <fcc., declaration as 

to payment of, S; 148 ... ... ... 153 

of obtaining attendance of unnecessary defence in witnesses on in- 
quiry, Magistrate may require deposit to defray, S. 216 ... 232 

of witness applied for on summons-case Magistrate may require 
deposit for, S. 2^... ... ... ... 256 

of defence witnesses applied for on warrant-case, Magistrate may 

require deposit for, S. 257 ... 268 

of complainant and witnesses payment of, S. 544... ... 495 

of prosecution, power to order payment from fine of, S. 545 ... 503 

P. 


Pacts, on which defence intends to rely to be stated, S. 290 ... ... 209 

in jury trials Judge to decide relevancy of, S. 298 . , ... 302 

Pact, in jury trials Judge to decide upon all matters of, which it may be 
necessary to prove in order to enable evidence of particular matters to 
be given, ... ... ^ ... ... 303 

or mixed law and, Judge may express to jury his opinion on any ques- 
tions of, ... ... ... ^'5. 

Pacts, jury to decide true view of, S. 299 ... ... ... 305 

P^CT, jury to decide questions of, ib. ... ... ,,, (h. 

• appeal admissible on matter of, except where trial was by jury, 

S. 418 ... ... ... ... ... 401 

Pailuke oe justice, a ground for setting aside finding, sentence or order on 

proceedings in wrong place, S. 531 ... 48jr 

for invalidating finding or sentence when no 
charge has been framed, S. 535 . . . 489 

finding, sentence or order reversible when error, &c., in 
proceedings has occasioned, S. 537 ... ... 490 

False Answebs, accused not liable for giving j but Court and jury to draw 

their inferences, S, 342 ... ... ... 330 

False CuAiiaE and giving false evidence, joinder of charges of, S. 235, 111. ... 249 

False Evidence, previous sanction necessary to prosecutions for giving, 

S. 195 ... ... ... ... 207 

charge of giving, S. 223, 111. ... 243 

using, S. 232, 111, ... ... ... 247 

and false charge ; joinder of charges, S. 235, 111. ... ... 249 

False Name ob Residence, committer of non-cognizablo offence giving, S. 57 85 

Females, abducted, power to compel restoration of, S. 551 ... ... 507 

Fencing tank or well, conditional order for, S. 133 ... ... ... 133 

Finding in summons-cases not limited by complaint or summons, S. 246 ... 258 

to be entered in record of summary trial, S. 263 ... ... 275 

of not guilt}^ when Court may record, in trial with assessors, S. 289 297 
Appellate Court may reverse or alter, S. 423 ... ... 405 

to state whether accused committed offence charged or not, when he 

is acquitted on ground of lunacy, S. 470 ... ... ... 437 

record of, in contempt-cases of which Court insulted takes cogni- 
zance, S. 481 ... ... ... 448 

Appellate Court may alter, in contempt-case, S. 486 ... ... 454 

arrived at on proceedings in wrong place, when to be sob aside, 


S. 531 


... 487 


••• 


••• 


•f • 
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Finding when invalid, if no charge has been framed, S. 535 ... .«. 489 

when reversible by reason of error, omission or irregularity in charge 
or proceedings, S. 537 ... ... ... ... 4i)0 

Fine wliich may be awarded by different Courts of Magistrates, amounts 

of, S. 32 ... ... ... ... ... 61 

terms of imprisonment which may be awarded by Courts of Magistrates 
in default of payment of, S. 33 ... ... ... 62 

Magistrate cannot fix time within which payment of, to be made, S. 33 
note ... ... ... ... ... Ot 

how refunded, S. 33 note ... ... ... ... 64 

exceeding two hundred rupees, record of evidence in cases where Pre- 
sidency Magistrates iinj)osc, S. 362 ... ... ... 353 

judgment in case of sentence of, may be pronounced in presence of 
accused’s pleader, S. 8G6 ... ... ... 357 

exceeding two hundred rupees, reasons for conviction to be stated in 
Presidency Magistrate’s judgment awarding, S. 370 ... ... 361 

issue of warrant for levy of, S. 3S6 ... ... ... 371 

effect of warrant for levy of, S. 387 ... ... ... 373 

orders of the High Court with regard to the realization of, S. 3S7 note ih. 
who may issue warrant for levy of, S. 389 ... ... ... 383 

sojitencc of, when imposed on escaj^ed convict, to take effect immediate- ./ 
ly, S. 396... ... ... ... ... 38(7 

not exceeding two hundred rupees ; no appeal from summary conviction 
with, except when combined with another punishment, Ss. 414, 

415 ... ... ... ... 399, 400 

imprisonment in default of, not a combined sentence for purposes of 
section 415, S. 415 ... ... ... ... 400 

to which European British subject may be sentenced by mufassal Magis- 
ti ate, limit of, S 446 ... ... ... ... 421 

to wliich European British subject may be sentenced by Court of 

Session, limit of, S, 449 ... ... ... ... 422 

in certain cases of contempt, awarding: punishment in default, S. 480 417 

jiower to order payment of prosecution expenses or compensation, out 

of fine ; such jiayment to be deferred jicnding appeal, S. 545 ... 603 

forms of warrant of commitment on sentence of, if ^^assed by a Magis- 
trate, Sch. V. 29 .. ... 61G 

form of warrant to levy, by distress and sale, Seb. V, 37 ... 619 

Foece, civil, use of, to disperse assembly, S. 128 ... ... ... 130 

military, dispersion of assembly by, S. 129 ... ... ih, 

procedure in reference to dispersion of assembly by, S. 130 131 

excess, not to be used by the military in dispersing assembly ih, ... ih, 
military, dispersion of assembly by, without instructions from a 

Magistrate, S. 131 ... ... ih. 

See Criminal Force. 

Foekman of jury for inc^uiry into propriety of order for removal of nui- 
sance : to be nominated by Magistrate ; summoning foreman, 

S. 138 ... ... ... ... 138 

to be aj^l^ointed by jury, S. 280 ... ... ... 289 

by Court, failing his appointment by jury, S. 280.., 290 

of jury, duty oi, ih, ... ,,, ... ... ih, 

to deliver verdict of jury, 8. 301 ... ••• 306 
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. PAGE 

FoRE^rAN to inform Judge when jury in High Court are not unanimous, but 
, six are of one opinion, S 305 ... .. ... 308 

Forfeiture, witness at police investigation may refuse to answer questions 

having tendency to expose him to, S. IGl ... ... 162 

witness at police investigation into sudden or unnatural death 
not to answer questions tending to expose him to, S. 175 ... 190 

of bond, procedure on, Ss. 514, 516 473, 474 

Forged document, search of place suspected to contain, S. 98 ... 103 

using as genuine and using in evidence, ioinder of charges 

of, S. 235 111. ... . • ’ 250 

Forging, search of place suspected to contain materials for, S. 98 ... 108 

FoJtM of summons, S. 68.. ... ... ... ... 90 

of warrant of arrest, S. 75 ... ... ... 94 

of hook for entry of information concerning commission of non-cogniz- 
able offences, Ss. 154, 155 ... ... ... 156, 157 

of charges, S. 221 to 232 ... ... ^ ... ... 240—247 

of cliarges, Courl framing charge after commitment, or altering exist- 
ing charge, to he guided by rules as to, S. 226 ... ... 245 

of entry of particulars of summary trials where no appeal lies, to be 

prescribed by Local Government, S. 263 ... ... ... 275 

» of summons to jurors and assessors, S. 328 ... ... 321 

* of recording evidence in certain cases in the mufassal, S. 359 ... ... 349 

in Presidency Magistrates* Courts, 

S. 362 ... ... 353 

of appeal, S. 419 ... ... ... ... ... 402 

Fort St, George Presidency, military bazars at cantonments and stations 

occupied by troops of, S. 1 ... 38 

Presidency, beads of villages in, not affected by Code, 
except as specially provided, ib. ... ... ih. 

investigations into sudden or unnatural deaths in territories 
administered by Governor of, may be made by heads of 
villages, S 174 ... ... ... 178 

Fort William, local limits of certain jurisdiction of High Court at, called 

“ Presidency-town**, S. 4 ... ... ... 39 

High Court, a “ High Court** as regards proceedings against 
European Eritisli subjects, ib. ... ... ih. 

High Court may issue directions of the nature of a habeas 

and may frame rules, S. 491 ... ... ... 457 

Fractures, to be described in Policc-oflicer’s report or sudden or unnatural 

death, S. 174 ... ... ... ... 178 

Fraud, insufficient sureties accej^ted owing to, S, 501 ... ... ... 465 

G. 

Gazette, appointment of Justices of the Peace to be notified in the, Ss. 22, 23 56 

notification in, of prolongation of currency of orders made in urgent 


cases of nuisance, S. 144 ... ... ... ... 143 

lists of jurors for High Court to be published in, S. 314 315 

notice of High Court sittings to be given in, 8. 335 323 

of India, notification in, of transfer of case by Governor General in 
Council, S. 527 ... ... ... 484 

publication in, of rules framed by High Courts, S. 653 608 
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Good BEHAYiouit, Security for, 

of vagrants, &c. ; showing cause against security, S. 109 ... 
of habitual offenders ditto ditto, S. 110 
order for security for: form of inquiry as to truth of in- 
formation, S. 117 

security for ; passing, after inquiry, order requiring, S. 118 
discharge on proof of no necessity to require security for, 
S. 119 

contents of bond for, S. 121 
what constitutes broach of bond for, 

rejection of sureties offered to bond for : reasons to be 
recorded, 8 122 ... 

failure to give security for : kind of imprisonment award- 
able, S. 128 ... ... 

discharge of sureties to bond for : reasons to be recorded, 

8 . 120 ... ... 


PAGE 

IIG 

n‘7 

122 

124 

125 
ih. 

126 

ib. 

ib. 

128 


a])peal from order requiring security for, S. 400 ... 306 

deposit may be aceepted instead of recognizance, except in 

case of bond for, 8. 513 ... ... ... 472 

discharge of j)erson bound to be of : proceedings void when 

discharge made by Magistrate not empowered, S. 530 ... 48(? 

form of bond for, Sch. V. 11 ... ... ... 607^ 

form of warrant of commitment on failure to find security 
for, Sch. V. 14 ... ... ... G08 

form of notice to surety on forfeiture of bond for, Sch. V. 

46 .. ... ... 623 


form of warrant of attachment and sale on forfeiture of 


bond for, Sch. V. 52 ... ... 625 

of imprisonment on forfeituro of bond 
for, Sch. V. 53... ... ... ib. 

Goon Faith, persons acting under Chapter ix in, to bo deemed as not having 

thereby committed an offence, S. 132 ... ... 131 

no suit to lie in respect of thing done in, under section 
140, 8. 140 ... ... ... ... 140 

no suit to lie in respect of thing done in, under section 142, 

S. 143 ... ... ... 142 


proceedings not vitiated wlien Magistrate not empowered does 

certain things erroneously in, S. 629 ... ... 485 

Goods stolen, receiving or retaining, may be inquired into and tried where 

goods stolen or where received or retained, S. 180 ... ... 194 

Goveenmknt, continuance of powers on transfer from one office to another 

under same, S. 40 ... ... ... ... 69 

service of summons on servant of, S. 72 . ... ... 92 

absconders’ attached property to be at disposal of, S. 88 101 

restoration of attached property at disposal of, 8. 89 103 

may determine manner, &c., of prosecution of Judge or public 
servant, 8. 197 ... ... ••• ... 210 

officer, copy of conviction of, to bo sent to Head of his depart- 
ment, 8 . 245 note ... ... ... ... 257 

exemption of salaried officers of, from service as jurors in High 
• Courts, 8. 313 ... .i« ... 314 
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Goverjtment when servant of, may be excused attendance as juror or assessor, 

S. 329 ... ... ... 321 

property seized by police to be at disposal of, when no claimant 
appejirs, S. 524 ... ... ... ... 479 

See Local Government, 

Government Solicitor may conduct prosecution without obtaining special 

permission, S. 495 ... ... ... 461 

Governor General, a Justice of the Peace in virtue of his office, S, 25 *'... 57 

Governor General in Council may in certain cases appoint an officer to 

act as a “ High Court,” S. 4 ... 41 

previous sanction of, required to alteration 
of number of Sessions Divisions or of 
Districts, S. 7 ... ... 45 

previous sanction of, required to delega- 

tion of autlmrity to appoint “ Special 
Magistrates,” S 14 ... ... 60 

appointment of Justices of the Peace for 

the mufassal by, S. 22 ... ... 66 

appointment of Justices of the Peace for 

Calcutta by, S. 23 ... ... ib. 

present Justices of the Peace for mufassal to 
be deemed to have been appointed by, S. 24 57 

suspension and removal of Judges and Ma- 
gistrates by, S. 26 ... ... ih. 

suspension and removal of Justices of the 
Peace by, S. 27 ... ... ... ih, 

sanction of, required to prosecutions for 

acts done under Chapter ix, S. 133 ... 131 

may ai>point place of sittings of Calcutta 

Iligli Court, S. 335 323 

Calcutta High Court may hold sittings at 
any place within its appellate jurisdiction 
when approved by, S. 335 ... 323 

power of, to suspend or remit sentences, and 
to cancel such suspensions or 
remissions, S. 401 ... „ 391 

to commute sentences, S. 402 ... 392 

may appoint additional territories through- 
out which High Court may issue orders 
to produce person of European British 
subject, S. 458 ... ... 427 

power of, to a^q^oint Public Prosecutors, 

S. 492 ... 458 

power of, to transfer cases, S. 527 ... 484 

rules for payment of expenses of complainant 
and witnesses to have previous sanction of, 

S. 544 ... 495 

may direct military offender to be tried 
by Criminal Court, S. 549... ... 507 

previous sanction of, required to rules of 
Fort William High Court for inspection 
of records of subordinate CourtSj, S. 653.., 608 
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Grandciuld, any leffitiinato, of certain persons, a “ European British sub.- 

ject,’^ S. 4 ... ... ... ••• 43 

Grattficatton, accepting illegal : form of charge, Sch. V. 28 ... ... Gl4 

OfttEVOUS iiunT may be inquired into and tried where person was wounded or 

where he was laid up, ,S. 179, 111. ... ... 192 

charges of, Ss. 221, 233; 238, Ills. ... ... 241, 248, 253 

and rescue, joinder of charges of, S. 235, 111. ... 219 

rioting, and assaulting a public servant, joinder of charges 
of, S. 235, 111. ... ... ... 250 

under section 335, Penal Code ; when compoundable, S. 315 330 

form of charge, Sch. V. 28 ... ... ... 015 

Grounds left unoccupied for sanitary and recreative purposes, included in 

“ ])iiblic place” as used in section 133, S. 133 ... 132 

Guardian, cognizance of adultery to be taken only on complaint of husband 

or, S. 199 ... ... .. ... ... 211 

copy of maintenance order to be given to person in whose favour 

it is made, or to his, S. 490 ... ... ... 457 


H. 

ITareas Corpus, directions of the nature of a, 8. 491... ... ,,, 457 * 

Habitual thieves, &c., arrest of persons who are by repute, S. 55 ... 83 

issue of order to, to show cause against security for 
good behaviour, S. 110 .. ... ... 117 

Habitual offender, fact of person being an, how proved, ih, ... ib. 

previously convicted of certain offences against coinage, 
start! p-law and property, trial of, S. 318 ... ... 310 

Heads of villages in Madras Presidency not affected by Code, except as 

specially provided, S. 1 ... ... 38 

bound to report certain matters, S. 15 ... ... 73 

investigations into sudden or unnatural deaths in Madras 

and 13oinbay may be made by, 8. 174... ... 178 

Healtii of the community, conditional order for suppression of trade, &c., 

injurious to, S. 133 ... ... ... ... 132 

issue of order in urgent cases of nuisance in view to prevention of 
danger to, S. 114 ... ... ... ... 113 

whipping not to be inflicted if offender is not in fit state of, S. 391 ,. 385 

Hearing oLcase, proof of service of summons when serving officer not pre- 
sent at, S. 74 ... .. ... ... 93 

fact of confession made before inquiry or trial being taken in 
Magistrate’s, to be certified, S. 104 ... ... 107 

evidence in mufassal to be taken down in presence and hearing of 
Judge or Magistrate, S. 350 ... ... ... 310 

Magistrate or Judge to certify that accused’s examination was 

taken in his presence and, S. 361 ... ... ... 351 

by new Judge in case submitted to High Court for confirmation of 
sentence, S. 378 ... ... ... ... 300 

api)ellant or his pleader, and Public Prosecutor, on an appeal, S. 423, 405 
by now Judge, in appeals, S. 429 ... ... 409 

of parties, optional witli Court of Kevision ; but accused to be heard 
in certain cases, Ss. 439, 440, ... 410, 418 
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HEABfN'G of application for transfer of caSe, twenty-four hours to elapse 

between notice and, S. 526 ... ... 4S1 

Her jIfAJESTr the Queen, right of, to grant pardons, <fec., saved, S. 401 ... 391 

High Courts, Presidency, local limits of certain jurisdiction of, “ Presi- 
dency-towns,** S. 4 ... ... ... 41 

High Court, definition of, Ss. 4, 266 ... ... 41, 279 

Justices of the Peace appointed under commission issued by a, 
to continue to hold office, S. 24 ... ... ... 57 

chartered, Judges of. Justices of the Peace in virtue of their 

office, S. 25 ... ... ... ih. 

Local Government may not suspend or remove 
Judges of, S. 26 ... ... ... ih, 

may try any offence under Penal Code, S. 28 ... ... 58 

when may try offences under otlier laws, S. 29 ... ... 59 

may pass any sentence authorized by law, S. 31 ... 60 

sentences of death passed by Sessions, Additional Sessions, and 
Joint Sessions Judges, subject to confirmation by, S. 31 ... ib^ 

procedure as to production of document in custody of Postal 

Department when required by S. 95 ... ... 106 

power of, to require security for keeping the peace on convic- 
tion, S. 106 ... ... ... ... 112 

procedure of, on apprehension of breach of the peace, S. 108 ... 116 

proceedings in case of failure to comply with order for security 
under section 106 or 118, S. 123 ... ... ... 126 

discretion of, as to kind of imprisonment awardable on failure • 
to give security for good behaviour, ih, ... ... ih, 

release by, of person imprisoned for failure to give security, 

S. 124 ... ... 127 

to decide place of inquiry or trial in case of doubt, S. 185 ... 197 

offence committed beyond jurisdiction, when to be reported for 
orders of, S. 186 ... ... ... ... 198 

cognizance of offences by, S. 194... ' ,,, 206 

Magistrates who may commit to, S. 206 ... ... 223 

persons triable by Court of Session not to be committed to, 
except as specially provided, S. 206 ... ... ih* 

procedure to be adopted in inquiries into cases triable by, 

S. 207 ... ... ... ih. 

order of commitment to, when to be made, S. 213 ... 229 

person charged in mufassal jointly with European British 
subject, when to be committed to, S. 214 ... ... 231 

only, can quash a commitment made to itself or to Court of 
Session, S. 215 ... .. ... ... 232 

bond for securing attendance of complainants and witnesses at, 

S. 217 ... ... ... 233 

detention and forwardal in custody of complainants and witnesses 

refusing to attend at, f A ... ... ... ih, 

charge, record of inquiry, and things to be produced in evidence, 
to be sent to an officer of, on commitment, 8. 218 ... 234 

English translation of record of inquiry to be forwarded when 

commitment is to, S. 218 ••• ••• a. 

100 
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Ilion Court, in confirmation or revision, procedure by, in respect of absence 

of or error in charge, S. 232 ... ... 247 

trials before, to be by jury, S. 267 ... ... ... 279 

trials of cases transferred to a, may, if the Court so direct, be 

by jury, S. 267... ... ... ... 280 

number of jury in trials before, S. 274 ... ... ... 286 

to direct manner of choosing jurors by lot, S. 276 ... 287 

jurors for trials in Presidency-towns to be chosen from special 
jury list when so directed by a Judge of the, ih, ... ih. 

objections to jurors in, without stating grounds, S. 277 ... 288 

locking up jury for, S. 296 ... 302 

verdict of jury in, when to prevail, S. 305 ... ... 308 

procedure by, when jury are not unanimous, and also when 
Judge does not agree with the majority, ih. . , ih» 

submission of case to, when Ses.sions Judge disagrees with ver- 
dict of jury : powers of High Court on such reference, 

S- 307 ... ... ... ... 309 

sittings, time of holding, S. 334 ... ... ... 322 

place of holding, S. 335 ... ... 323 

notice of, S. 335 .. ... ih, 

to pass orders on proceedings when they are not understood by 
accused, S. 341 ••• ... ... 3 J^ 

proceedure when Magistrate finds case should be tried by, 

S. 347 ... ... ... ... ... 339 

offenders against coinage, stamp-law and property, when to be 
committed to, S. 348 ... ... ... 340 

may set aside conviction based on evidence partly recorded by 

one Magistrate and partly by another, S. 350 342 

chartered, record of evidence in, S. 365 ... ... 357 

sentences of death, subject to confirmation by, S. 374 ... 364 

may take additional evidence or direct it to be taken, and may 
direct attendance of convict : evidence to be certified to the 

Court when not taken by itself, S. 375 ih. 

powers of, in i-eforence to sentence of death submitted for con- 
firmation, S. 376 ... ... ,,, 3(55 

appeal from sentences subject to confirmation by Sessions Court, 

to lie to, S 408 ... ... 397 

European Hritish subject may appeal cither to Court of Session 
ovyih, ... ... ... ... 398 

appeal from sentence of Sessions Court, to lie to, S. 410 ... ih. 

Presidency Magistrate, to lie to, S. 411 ih, 
appeal to, against an acquittal by another Court, S. 417 ... 400 

rules of Chapter xxvi as to judgments, to apply to judg- 
ments of Appellate Court other than, S. 424 ... ... 407 

to certify its order on appeal to lower Court or District Magis- 
trate ; orders thereupon to conform with High Courts’s de- 
cision, S. 426 ... ... ... 407 

may order suspension of sentence pending appeal, S. 426 ... 408 

may issue warrant of arrest on presentation of appeal against 
acquittal, S. 427 ... ... 409 
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Hion^CoUET reference by Presidency Magistrate to: disposal of case ac- 
cording to its decision ; Court may pass order as to payment 

of costs, S. 432 ... ... 410 

reference by Judge of, S. 434 ... ... ... 411 

power of, to call for records of inferior Courts, S. 435 ... .•• ib, 

report by Court of Session or District Magistrate to, on re- 
vision of proceedings, S. 438 ... ... ... 414 

powers of, in revision, S. 439 ... ... ... 416 

conimitment of European British subject, when to be made to, 

S. 447 ... ... ... ... 421 

transfer of trial of European British subject from Court of 
Session to, S. 449 ... ... ... ... 422 

application of European British subject for order to produce 
his person : procedure thereon ; territories throughout which 
High Court may issite such orders, Ss. 456 to45S ... 427 

procedure by, in case of accused being lunatic : trial of fact of 
unsoundness to be deemed part of the trial before the Court, 

S. 465 ... ... ... ... 434 

accused sane at time of inquiry or trial by Magistrate but not 
when he committed offence charged, when to be sent for trial 
to, S. 469 ... ... ... ... 437 

chartered, witness in, refusing to answer or to produce docu- 
ment, to be deemed guilty of a contempt, S. 485 ... ... 450 

appeal from conviction by Presidency Small Cause Court in 

contempt-case, to lie to, S. 486 451 
liegistrar or Sub- Registrar in 
contempt-case, when to lie to, 

S. 486 ... ... 451 


wliieb may issue directions of the nature of a habeas corpus : 
may frame rules, S. 491 

may direct admission to bail or reduction of bail, S. 498 
i.ssu(i by, of commission for examination of witnesses, S. 503 .. 
saving of High Courts’ power to issue commissions under 39 
and 40 Yic., Cap. 46, section 3, S. 504 
may direct Magistrate to recover penalty of bond to appear 
before such Court, S. 516 

when may direct committing Magistrate to execute order for 
disposal of property, S. 517 ... 

may order case to be tried by Court not empowered under sec- 
tions 178 to 185, or may transfer it, or may itself try it : 
grounds on whicli this power may be exercised ; procedure to 
be observed by High Court when it tries case itself ; may re- 
quire bond from accused for payment of prosecutor’s costs ; 
saving of prosecutions of Judges and public servants, S. 526 
])ower of Governor General in Council to order transfer of case 
from one to another, S. 527 

power of, to make rules for certain purposes, and to frame 
forms, S. 553 ... 

chartered, power to decide language of Courts other than, 


S. 556 


457 

464 

466 

467 
474 

zb, 

480 

484 

508 
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House, included in “ Place,*’ S. 4 ... ... 43 

breaking open door or window of, in order to effect an arrest, S. 48... 76 

for purposes of liberation, after en- 
try in order to effect an arrest, 

S.49 ... ... 77 

House-bbeakees, arrest of persons wbd are by repute habitual, S. 55 ... 83 

issue of order to habi<-ual, to show cause against security 
for good behaviour. S. 110 ... ... 117 

House-beeakino and adultery: joinder of charges of, S. 235 111 249 

House-tbespass under Penal Code, section 448, may be tried summarily, 

S. 260.. ... 270 

compoundable, S. 345 ... 336 

Hubt and assault, joinder of charges of, S. 235,111. ... ... ... 250 

and robbery, joinder of charges of, ih» ^... ... ... ih, 

under Penal Code, section .323 ; may be tried summarily, S. 260 ... 270 

under Penal Code, sections 323, 324, 33T and 338 ; compoundable, 

S. 345 ... ... ... ... ... 336 

under Penal Code, section 324 ; when compoundable, ... ... ih. 

Husband, complaint by, or on behalf of, necessary to prosecution for adultery, 

S. 199 ... ... ... ... 214 

may compound adultery or enticing, &c. S. 345 ... ... 33.6 

Husband and Wife : see Maintenance. * 


Idiot, who may compound on behalf of, S. 345... ... ... 336 

Illegitimate children, order for maintenance of, Ss. 488, 

489,490 ... ... ... 453,456, 457 

Immoteable, see Property, 

Impartial : when impartial inquiry or trial cannot be had, High Court may 

transfer case, S. 526 ... ... ... 480 

Impounding document or other thing produced before Court, S. 104... ... 112 

Imprisonment for more than six months, offences punishable with, “ warrant- 

cases,” S. 4 ... ... ... ... 43 

up to seven years, first class Magistrates not to try offences 
under laws other than Penal Code which are punishable 

with, S. 29 ... ... 59 

up to three years, second class Magistrates ditto, ih. ... ib, 

up to one year, third class Magistrates ditto, ib. ... ... ib. 

for more than seven years. Assistant Sessions Judges may not 

pass sentences of, S. 31 ... ... ... 60 

for more than three years, confirmation by Sessions Judge 
required’ to Assistant Sessions Judges* sentences to, ib. ... ib, 

which may be passed by Courts of Magistrates of various 

classes, terms of, S. 32 ... 61 

meaning of, ib. note ... ... ... ib. 

which may be passed by Courtd of Magistrates in default of 

payment of fine, S. 33 ... 62 

which may be passed by Courts of District Magistrates 
specially empowered, terms of, S. 34 


64 
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Impet^onment for more than three years passed by Courts of District 
Magistrates specially empowered, sentences of, subject to 
‘ confirmation by Sessions Judge, S. 34 ... ^ ... 64 

commencement of, when transportation and imprisonment 
are awarded on a simultaneous conviction of several 

offences, S. 35 ... ... “ 66 

period for security under section 106 or 118 to commence on 
expiration of sentence of, S. 120 ... ... 125 

in default of security under section 106 or 118, S. 123 ... 126 

in default of security under section 106 or IIS not to exceed 
three years, ... ... ... 127 

for failure to give security for keeping the peace, to be 

simple, ih. ih, 

for good behaviour, may be 
either rigorous or simple, 
lb, ... ... ih, 

release of person suffering, 

S. 124 ... ... ih, 

report to High Court or Court 
of Session in view to release 
of person suffering, ih, ... ih, 

in default of payment of compensation by complainant, S. 250 259 

for a term exceeding six months, offences not punishable with, 
may be tried summarily, S. *260 ... ... ... 270 

in civil jail, jurors failing to pay fine for non-attendance, to 
be liable to, S. 318, 332 ... ... 316, 321 

for seven years, criminal intimidation compoundable, except 
when punishable with, S. 345 ... ... ... 336 

for more than six months, record of evidence in cases where 
Presidency Magistrates award, S. 362 ... ... 353 

reasons for conviction to be stated in Presidency Magistrate’s 
judgment awarding, S. 370 ... ... ... 361 

execution of sentence of, S 383 ... ... 369 

direction of warrant for execution of sentence of, S. 384 ... 370 
execution of sentence of whipping in addition to, S. 391 ... 383 
in lieu of whipping, S. 395 ... ... ... 386 

sentence of, passed on escaped convict, when to take effect : 

comparative severity of various punishments, S. 396 387 

on offender already sentenced for another offence, 
when to commence, S. 397 ... ... ... 388 

for more than six months, appeal from Presidency Magis- 
trate’s sentence of, S, 411 ... ... 398 

not exceeding one month, no appeal from orders of certain 
mufassal Courts awarding, except when combined with some 
other punishment, Ss. 413, 415 ... ... 399, 400 

not exceeding three months, no appeal from summary con- 
viction with sentence of, except when combined with 

another punishment, ih, ... ih, 

in default of fine, not a combined sentence for purposes of 
section 415, S. 415 ... ... ... ih. 
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Impeisonmknt computing term of, wlien convict has been released pending 

appeal, S. 426 ... ... ... ... 408 

which mufassal Magistrate may pass on European British * 
subject, limit of, S. 446 ... ... .. 421 

which Court of Session may pass on European British 
subject, limit of, S. 4*49 ... ... ... 422 

in default of fine, awarding, in certain cases of contempt, 

S. 480 447 

on refusal to answer or to produce document, S. 485 ... 450 

in default of payment of maintenance, S. 488 ... 458 

failing payment of penalty of bond, S. 614 ... ... 473 

power of Local Gov^ernment to appoint place of, S. 541 ... 493 

in default of payment of compensation to person groundlessly 
given in charge in Presidency-town, S. 552 ... ... 508 

See Bigo7*ous Imprisonment ; Simple Imprisonment. 

Inadmissable evidence, in jury trials Judge may prevent production of, 

S. 298 ... ... 302 

Indian Penal Code, words and expressions defined in, S. 4 ... 43 

all offences under, to bo inquired into and tried ac- 
cording to provisions of Code, S. 5 ... ... 44 

Courts which may try offences under, S. 28 ... 58 

Public to give information of commission of offences * 

under certain sections of, S. 44 ... ... 71 

section 188, liability of person not obeying order as 
to removal of nuisance to punishment proscribed 

by, S. 136 ... ... 136 

prohibition of repetition or continuance of “public 
nuisance’’ as defined in, S. 143 ... ... 142 

offences under, which may bo compounded, S, 345, ... 336 

conviction under : offence and section to be specified in 

judgment, S. 367 ... ... 358 

judgment in alternative in accordance 
with, S. 367 ... ... ih, 

destruction of libellous and other matter on conviction 
under certain sections of, S. 521 ... ... 477 

Tabular statement of certain offences under, Sch. II... 517 

Inducement to confess not to be offered during police investigation, S. 163... 164 

not to be offered to accused to make disclosure or withhold 
knowledge, S. 343 ... ... ... 333 

Inference to be drawn by Court and jury from accused’s giving false an- 
swers or refusing to answer, S. 342 ... ,,, ... 330 

Information of certain offences. Public to give, S. 44 ... ... 71 

respecting certain matters, certain persons bound to give, S. 45 73 

credible, of cognizable offence ; police may arrest without 
warrant, on receiving, S. 54 ... ... ... 78 

to Magistrate, search of place suspected to contain stolen pro- 
perty, forged documents, &c., upon, S. 98 108 

as to likelihood of breach of the peace, order to show cause 
against security on receipt of, S, 107 ... ... 114 
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Infobvation, issue of order to vagrants, Ac., on receipt of, to show cause 

against security for good behaviour, S. 109 110 

issue of order to habitual offenders on receipt of, to show cause 
against security for good behaviour, S. 110 ... ... 117 

received, order for showing cause under section 107, 109 or 
110 to set forth substance of, S. 112 ... ... 119 

issue of warrant on receipt of, for arrest of party required to 
show cause under section 107, 109 or 110 : substance of 
such information to be recorded by Magistrate, S. 114 ... 121 

regarding apprehended breach ot the peace Oi of good beha- 
viour, inquiry as to truth of, S. 117 ... ... ... 122 

in respect of likely breach of the peace or of good behaviour, 

** discharge of person implicated by, S. 119 ... ... 125 

power of High Court or Court of Session to call for further, in 
case of failure to comply with order for security under sec- 
tion 106 or llcS, S. 123 ... ... ... 126 

passing conditional order for removal of nuisance on receipt 

of, S. 133 ... ... 132 

as to dispute concerning land, Ac., likely to cause breach 

of. peace ; procedure on receipt 

of, S. 145 146 

easements, Ac. ; procedure on re- 
ceipt of, S. 147 ... 152 

of design to commit cognizable offence, S. 150 ... ... 154 

of police seizure of false weights and measures, to be given 

to Magistrate, S. 153 ... 155 

concerning commission of cognizable offence, treatment by 

police of, S. 154 ... 156 

of non-cognizable offence, treat- 
ment by police, S. 155 ... 157 

causing suspicion of cognizable offence, procedure by Police- 

oflicer receiving, S. 157 ... ... ... 158 

requiring upon, attendance of witnesses at police investiga- 
tion held under Chapter xiv, S. 160 ... ... 161 

as to occurrence of sudden or unnatural death, procedure by 
police on receiving, S. 174 ... ... ... 178 

cognizance of offences upon, S. 191 ... ... ... 201 

required by jury, to be asked of Court by foreman, S. 280 ... 289 

from a private person, proceedings void when Magistrate not 
empowered takes cognizance on, S. 530 ... ... 487 

Ingbess into place in view to effecting an arrest : procedure, when not 

obtainable, Ss. 47, 48 ... ... ... 76 

into closed place, to holder of search-warrant, S. 102 ... ... HI 

Inhabitants of neighbourhood, person executing search-warrant to invito 

attendance of two or more, S. 103 ... 

police investigation into sudden or unnatural 
death, to be made in presence of two or 
more : such persons to sign Police officer’s 
report, S. 174 ... ... ... 178 

summoning, to attend at police investigation 
into unnatural or sudden death, S, 175 190 



800 


INDEX. 


, PAGE 

Injunction in nuisance cases, issue of, pending inquiry, S. 142 ... 142 

pending inquiry by jury, form of, Sch. V. 19 ... 610 

Injury to railway, canal or public propery. Public to assist Magistrates and 

Police in preventing, S. 42 ... ... ... ... 70 

to person or property, security for keeping the peace on conviction 
of threatening, S. 106... ... ... ... 112 

excess, not to be inflicted in dispersing assembly by military force, 

S. 130 ... ... ... 131 

to health or comfort of the community, conditional order for suppres- 
sion of trade, &c., causing. S. 133 ... ... ... 132 

to passers by, conditional order fo»* removal, &c., of building likely 
to cau.se, ih. ... ... ... ... ... ih, 

power issue injunction for prevention of, pending inquiry, in nuisance 
cases, S. 142 ... ... ... ... 142 

power of Magistrate to take steps for prevention of, pending inquiry, 

in nuisance- cases, ih. ... ... ... ... ih, 

to persons lawfully employed, issue of order in urgent cases of 

nuisance in view to prevention of, S 144 ... ... 143 

to public property, prevention of, S 152 ... ... ... 165 

marks of, to be described in Police-officer’s report on sudden or 
unnatural death, S. 174 ... ... ... l!ir,8 

Innocent Purchaser, payment to, of money found on prisoner, S. 519 ... 47(? 

Inquests, police to give intimation of sudden or unnatural death to nearest 

Magistrate empowered to hold, S. J 74 ... ... 178 

reports of investigations into sudden or unnatural deaths in Madras 
and Bombay, when to be sent to nearest Magistrate empowered 
to hold, ih. ... • ... ... ••• ih. 

Magistrates who are empowered to hold, ih. ... ... ih, 

magisterial, proceedings in, may not be called for by superior 
Courts, S. 435 ... ... ... ... 411 

held by Magistrates not empowered ; proceedings not vitiated, S. 529 485 
Inquiry, definition of, S. 4 ... ... ... ... 40 

regulation of place and mode of, S. 5 ... ... 44 

summons to produce document or other thing required for purposes 
of any, S 94 ... ... ... ... 106 

procedure as to production of document in custody of Postal or 
Telegraph Department required for purposes of any, S. 95 ... ib, 

issue of search-warrant, when required for purposes of any, S. 96... 107 

by Magistrate, search of place suspected to contain stolen property, 
forged documents, <fec., after, S. 98 ... ... ... 108 

prescribed in succeeding sections ; detention of person arrested in 
view to prevention of breach of the peace, pending completion 
of, S. 108 ... .. ... ... 116 

as to truth of information regarding apprehended breach of the 

peace or of good behaviour : form of inquiry, S. 117 122 

passing order for security for keeping the peace or for good beha- 
viour, upon completion of, S. 118 ... ... 124 

under section 117; discharge after, S. 119 ... ... ... 125 

issue of injunction in nuisance-cases, pending, S, 142 ... 142 

as to possession of land, <&c., occasioning dispute, S. 145 146 

into disputes concerning easements, <&c. S. 147 ... ... 1^2 
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Inquibt order permitting any disputed thing to be done on land, &c., not to 
be passed in certain cases unless the thing contested was done 
within three months before institution of, S, 117 ... ... 152 

local, into disputes concerning land, &c , S. 148 ... ... 153 

under Chapter xv, police investigation into cognizable cases limited 
to cases in which Court has power of, S. 150 ... 158 

preliminary, by Magistrate, into suspected cognizable offence, 

S. 159 ... ... ... ... 160 

power to record statements and confessions made at any time before 
commencement of, S. 164... ... ... ... 167 

record of confessions to be sent to Magistrate who is to hold, 

id, ... .. ... ... ib. 

Court may use police diaries at an, S. 172 ... 176 

by Magistrate into cause of sudden or unnatural death, S. 176 ... 190 

Inquiby or trial. Place of, 

ordinary, place of, S. 177 ... ••• ... 191 

in place where act is done or where consequence ensues, S. 179 ... 192 

place of, where act is an offence by reason of relation to another 

offence, S. 180 ... ... 191 

into offence of being a thug, belonging to a gang of dacoits, escape 
from custody, &c. ; place of, S. ISl ... ... 195 

into criminal misappropriation and criminal breach of trust, place 

oi\ ib. ... ... ... ib, 

into offence of stealing, place of, ... ... ib, 

place of ; when scene of oifence uncertain, when offence committed 
joartly in one local area and partly in another, when offence con- 
taining, and wlmn offence consists of several acts done in differ- 
ent local areas, S. 182 ... ... ... ,,, ib, 

into offence committed on a journey, ])lace of, S. 183 ... 106 

into offences against Jlailway, Telegraph, Post-ollico and Arms 
laws, may bo held in Presidency-towns, S. 184 ... ... 197 

place of, to be decided by High Court, in case of doubt, S. 185 ... ib. 

into offence committed beyond local jurisdiction, S. 186 ... ... 198 

into offence committed beyond British India, powtn* to direct copies 

of depositions and exhibits to be received in evidence at, S. 189... 200 

INTO CASES TRIARLP^BT COUUT OF SESSION OB HtGU CoUBT, 

Inquieies into case triable by Court of Session or High Courts procediu-e 

to bo adopted in, S. 207 ... ... ... 223 

AND Trials, Geneeal Pbovisions as to, 
iNt^riBT not to be stayed because accused does not understand the proceedings, 

S. 341 ... ... ... 329 

power to postpone or adjourn, S 314 ... ... ... 334 

new, where Magistrate is succeeded b}' another, S. 350 ... ... 312 

into case triable by Court of dessioii or High Court, procedure on 
detention of offender attending Court during, S. 351 ... 343 

Inquibies and Tbials, mode of taking and kecobding Evidence in, 

in mufassal, manner of recording evidence in, indicated, S. 354 ... 3l4 

Inquiry, further, may be directed by Sessions Judge in reference to sentence 

submitted for confirmation, S. 380 ... ... ... 366 

Court hearing fippeal against acquittal may direct further, S. 423... 405 

101 
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Inquirt, bj lower Court, power of Court of Session or District Magistrate 

revising proceedings to direct, S. 436 ... ... ... 412 

by District Magistrate or any subordinate Magistrate, power of Court 
of Session or District Magistrate revising proceedings to direct, 

S. 437 ... ... ... ... 414 

into truth of statement df person claiming to be dealt with as 
an European British subject, S. 453 ... ... .. 423 

validity of, when person who is not an European British subject is 
dealt with as such, S. 455 ... ... ... 426 

by High Court in reference to application from European British 
subject for order to produce his person, S. 457 ... ... 427 

by Magistrate, procedure on, when accused appears insane, S. 464 433 

postponed on account of accused’s unsoundness of mind, resump- 
tion of, S. 467 ... ... ... ... 436 

to proceed when accused who has been insane is capable of making 
his defence, S. 468 ... ... ... ... 437 

procedure when accused is sane at time of, but was not so when he 
committed the offence, S 469 ... ... ... ib. 

Commission of, in cases of lunacy, S. 474 ... ... ... 442 

into guilt of person accused of non-bailable offence, taking bail or 
bond pending, S. 497 ... ... ... 4,63 

stay of, pending return of commission, S. 508 ... ... 460 

in wrong place, effect of holding, S. 531 ... ... 487 

Insane, see Lunatic. 

Inspecting Opficeb, lunatic delivered to care of relative to be open to in- 
spection by : certificate of such ofiicer, how dealt 

with, S. 475 ... ... ... ... 442 

Inspection of place to find document or other thing, issue of search-warrant 

for: restriction of warrant, Ss 96,97 ... 107, 108 

closed place liable to ; persons in charge to allow search, S, 102... Ill 

of w^eigbts and measures by police, S. 153 ... ... 155 

commission, return thereto and depositions of witnesses to be open 
to, S. 507 ... ... ... ... 469 

of records of subordinate Courts, power of certain High Courts to 
make rules for, S. 553 ... ... ... ... 508 

Inspector General of Prisons to visit lunatic prisoners confined in jail, and 

to make a special report to Local Govern- 
ment, S. 472 ... ... 441 

certificate by, that lunatic prisoner is capable 
of making bis defence ; procedure thereon ; 
such certificate receivable as evidence, 

S.473 ... ... ... 441 

certificate by, that lunatic prisoner might 
with safety be discharged, S. 474 ... 442 

Instrument for counterfeiting coin or stamp.s, or for forging ; search of place 

suspected to contain, S. 98 ... ... ... 108 

for weighing, inspection by police of, S. 153 ... 155 

false, seizure by police of, S. 153 ... ... 155 

by which injury was inflicted to bo mentioned in Police-officer’s 
report on sudden or unnatural death, S. 174 17S 
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Insult with intent to provoke breach of the peace, may be tried summarily, 
• S.260 ... ... ... ... I 

‘ ^ compoundable, S. SiiS ... 

. nature of, to be recorded, in certain cases of contempt, S. 481 

Interpretation of evidence to witness, S. 3(50 

to accused or bis pleader, S. 361.,. 
of documents, ... ... 

true, interpreter bound to state, S. 543 

Interrogatories, parties may forward, when witness to be examined on 
commission, S. 505 

Interruption, nature of, to be recorded in certain cases of contempt, S. 481 
Investigation, definition of, S. 40 

summons to produce document or other thing required for 
purposes of any, S. 94 

procedure as to production of document in custody of Postal 
or Telegraph Department required for purposes of any, 
S. 95 

Inyesttoattons Power op Police to hold, 

Investigation of non-cognizable cases by police, S. 155 
of cognizable cases by police, S. 156 

case, proceedings of police in, not to be called in 

question, S. 156 ... 

procedure by police on suspicion of cognizable offence 
into which they may bold, S. 157 
magisterial, into suspected cognizable offence, S. 159 
under Chapter xiv, jDower of Polieo-ofliccr making an, to 
require attendance of witnesses, S. 160 
examination of witnesses by Police- 
ollicer making an, S. 161 
statement of witnesses at, not to be 
signed or admitted in evidence, S. 162 
voluntary confessions during, not to bo 
prevented, S. 163 

record of statements and confessions 
• made during, S. 164 
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ject, S. 534 ... ... ... ... 489 

omission to frame charge, S. 535 ... ... ... ih. 
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duty of, in jury trials, S. 298 ... ... ... ... 802 
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S. 150 ... ... ... ... 158 

power to issue process for offence committed beyond, S. 180 ... 198 
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revising list of, S. 324 ••• ... 319 
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retirement of, to consider verdict, S. 300 
delivery of verdict of, S. 301 
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may direct appeal against acquittal, S. 417 ... 400 

may empower Sub-divisional Magistrate to call for re- 
cords of inferior Courts, S. 435 ... ... 411 
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Local Goveunment, Assistant Sosaioi^ Jud^ijes exercising jurisdiction over 
J^]uropo.‘iii 7>ritisli subjects, to be especially ern 2 )owern 
edby, S. Ill ... ... 120 

may ap})oint Medical Oflicer to examine accused [)er- 
sons who ajipcar on an inquiry or trial to be of un- 
sound mind, S. 101 ... ... 133 

may order confinement of accused when of unsound 

mind, S. 1(50 ... ... ... 4lii} 

rc})ort to, on ac(piittal of accused on ground of lunacy : 

Local Government may 2 )ass orders as to confinement 
of accused, 8. 17l ... ... ... IK) 

special re])ort as to numtal condition of lunatic 2)rison- 

ers, to be made to, S. 172 ... ... Ill 

I)owers of, when lunatic 2 )i*isoner declared fit to be dis- 
charged, S. 1*71 ... ... ... 112 

may order lunatic to bo doliviu’ed to care of relative 
or friend, and may a 2 )poiiit Inspecting Oflicer in snob 
cases, S. 475 ... ... ... ib. 

may direct that Siib-Kegistrar be deemed a Court, 

S 4S3 ... ^ ... 410 

power of, to appoint Public Prosecutors, S. 492 ... 45S 

ollicer so empowered by, may conduct prosecution «- 
without obtaining S 2 )ccial permission from Court, 

S, 195 ... ... ... ... 4G1 

may empower Magistrate of the first class to sell pro- 
])erty seized by the 2 )olice, 8. 521 ... ... 470 

may authorize District Magistrate to withdraw classes 
of cases, 8. 528 ... ... ... 18 1 

imiy aj^point place of confinement, S. 511 ... ... ll^J 

rules by, as to ])ayment of ex 2 ) 0 iises of complainant and 
witnesses, 8. 5 1'l ... ... ... 495 

previous sanction of, required to rules and forms p^re- 

scribed by certain llii^b Pouris, 8. 558 ... ... 50S 

j';ower of, to decide languagt' of (\)urts, 8. 550 ... 5P2 

powers of, ex(*rcisable from time to tiim^, 8. 557 ... 518 

additional powers with wbicli mufassal Magistrates may 

be invested by 8cli. IV ... ... 001 

Local Limits, definitions of, in former Acts, saved, vS. 2 ... ... 88 

certain, of IVesidency High Courts’ jurisdiction, called Pre- 
sidency-town,” S. 4 .. ... ... 40 

conferment of piowcrs on Benches of Magistrates for certain, 

8 15 ... ... ... ... ... 50 

of Presidency Magistrates’ jurisdiction, definition of, S. 19 ... 55 

Lunatic, who may compound on behalf of, 8. 818 ... ... 388 

pieople deemed to l)e, wandering at large, 8. 55 note ... ... SI 

pjrocedure by Magistrate in case of accused being, 8. 401 ... ... 488 

p)ro visions with regard to wandering, 8. 404 note ... ... ib. 

procedure by Court of Session or High Court in case of accused being, 

8.405 ... ... ... 431 

release of, p)eiiding investigation or trial, S. 4GG ... 435 

custody of, j)cnding investigation or trial, ib, ... ... ib. 
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Lunat'iC rules for conveyance of, issued by Government of Bengal, S. 4G0 note 435 
, procedure with regard to persons indicted under 14 and 15 Vic. 

c. 81 being, ... ... ... ... 436 

iTSLimption of inquiry or trial postponed on account of accused being, 

S. 467 ... ... ... ... ... 436 

procedure on accused being brought before Court after postponement, 

S. 168 ... ... ... 437 

procedure when accused is sane at time of inquiry or trial, S. 469 ... ib, 

judguieiit of acquittal, S. 470 ... ... ... ... ib, 

accused, when acquitted on ground of lunacy, to be kept in safe 
custody, S. 471 ... " ... ... ... 440 

prisoners to be visited, and report made to Local Government as to 
th(ur mental condition, S. 1-72 .. ... ... ... 441 

procedure on Inspector-General of Prisons or visitors of Lunatic 
Asvluni certifying that prisoner is capable of making his defence, 

S. 1-73 ... ... ... ... .. ib. 

when lunatic prisoner is declared fit to be discharged. Local Government 
may order his discharge, continued di'tentiou, or transfer to public 
Lunatic xVsylum, ai^poiuting comini.ssiou in the latter case, 474 ... 442 

delivery of, to care of relative or friend ; appointment of inspecting 
officer, S. 475 ... ... ... ... ib. 

Lunatic Asilum, Local Government may order accused to be confirmed in, 
before trial : Magistrate or Court to give effect to such 

order, S. 466 ... ... 435 

Local Government may order accused acquitted on ground 
of lunacy to be confined in, S. 471 ... ... 440 

visitors of, to visit lunatic prisoners and to make a 
special report to Local Government, S. 472 ... 441 

M. 

Madj^as town, Commi.ssionor of Police, and the police in, not afFcctod by 

Code, except as specially provid(‘d, S. 1 ... ... 38 

Hit’ll Court, local limits of certain iurisdiction of “ Presidenev- 
towii,” 8. 4 ... ... ... ... ... 40 

Higb Court, a “ High Court’’ as regards proceedings against Euro- 
])can British subjects, ib. ... ... ... 41 

town, appointment of Justices of the Peace for, S. 23 ... ... 56 

High Court may issue directions of the nature of a habeas corpus^ 
and may frame rules, S. 491 .... ... 457 

Magisthate of a division of a district: corresponding expression in Code, 

8.3 ... ... ... 39 

of IVilico, corresponding expression in Code, ib. ... ib. 

allegation made to a, with a view to proceedings, a “ eom« 

j)laint,” S. 4 ... ... ... ... 40 

an inquiry by a, under Code, an “ inquiiy,’^ ib. ... ... ib. 

existing Sub-divisions now usually put under the charge of a, 
maintained, S. 8... ... ... ... 45 

Cantonment, deemed a Magistrate in charge of a Division (Sub- 
Division), 8. 13 note 

Special, appointment of, and conferment of powers on, S. 14 ... 


49 

50 
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^Magisthates of the class to which the highest class Magistrate sitting with 
them belongs, Benches of Magistrates to be deemed for pur- 
poses of Code to be, S. 15 ... ... ... 60 

subordination of all, to District Magistrate, S. 17 ... ... 53 

subordination of certain, to Sub-divisional Magistrate, subject 
to the general control of District Magistrate, ih, ... 51j 

not subordinate to Sessions Judge, ih. ... ... ib, 

suspension and removal of, S. 20 ... ... ... 57 

]\Ia GIST BATE, investiture of District Magistrate with power to try as a, all 

offences not punishable with death, S. 30 ... ... 59 

Magtstbates, Courts of, sentences which may be passed by different, S. 32 ... Gl 
may pass combined sentences, ih, ... ... ib, 

may award imprisonment in default of payment of 
fine, S. 33 ••• ... ... 62 

Magistbate, imprisonment in default of fine may be in addition to substan- 
tive sentence for maximum term awardable by, ib, ... ih, 

term of imj)risonment awarded in default of payment of fine, 

not to exceed powers of, ... ... ... ib. 

term of imprisonment awarded in default of payment of fine 
not to exceed, in certain cases, one-fourth of total term 
without lino awardable bj', ib, ... ... ih, 

not acting under section 34, maximum punishment awardable on 
simultaneous conviction of several offences before a, S. 85 ... 65 


ordinary powers of, S. 36 

• •• 


... 

... 68 

additional powers of, S. 37 

Aid and Infobmatton to. 


... 

•• 

... 69 

Public when to assist, S. 42 

... 


... 

... 70 


Public to give information of certain offences to nearest, S. 44 71 

certain persons bound to report certain matters to nearest, S. 45 73 

arrest by police witliout warrant or without order l)y a, S. 54... 78 

committer of non-cognizable offence refusing to give name and 
residence, to be .sent, if arrested, to nearest, S. 57 ... 85 

having jurisdiction, persons arrested without warrant to betaken 

before, S. 60 ... ... ... ... 86 

period of detention in custody, of persons arrested without 
warrant, in absence of special order of, S. 61 ... 87 

power of, to authorize detention by police, S. 61 note ... 88 

discliarge of i)crsons arrested without warrant, under special 
order of a, S. 63 ... ... ... 89 

arrest of person committing offence in presence of, S. 65 ... ib, 

arrest by, or in presence of, ib. ... ... ... ib, 

in another jurisdiction, summons when to be sent for service to, 

S. 73 ... ... ... ... 93 

persons arrested by landholders, &c., under warrant, when to be 
taken before, S. 78 ... ... ... ... 97 

warrant of arrest for execution outside jurisdiction forwarded 
to,S. 83 ... ... ... ... 98 

endorsement by, or warrant of arrest directed to Police-officer 
for execution outside jurisdiction, S. 84 ... ... 99 
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Magistrate, outside jurisdiction, when person arrested under warrant to be 

* taken before, S. 85 ... ... 99 

procedure of, when person arrested under 

warrant is taken before him, S. 86 ... 100 

having jurisdiction, restoration of attached property on appear- 
ance ot absconder before, S. 89 ... ... 103 

other than District or Chief Presidency Magistrate, procedure 
as to production of document in custody of Postal Depart- 
ment when required by, S. 95- ... ... ... 106 

other than District Magistrate, not to grant warrant to search for 
document in custody of Postal or Telegraph Department, S. 96 107 
taking stolen property, forged documents, &c., and persons im- 
plicated, before, S. 98 ... ... * ... ... 108 

to whom things found in execution of search-warrant beyond 
jurisdiction are to be sent, S. 99 ... ... 110 

persons wrongfully confined, and discovered under search- 
warrant, to be taken before a, S. 100 ... ... ... 

power of, to direct search in his presence, S. 105 ... 112 

empowered to proceed under section 107, transfer to, of person 
arrested as likely to commit breach of the peace, S. 108 ... 116 

not empowered to proceed under sectipn 107, procedure of, on 
apprehension of breach of the peace, S. 1'. 8 ... ,,, 116 

acting under section 107, 109 or 110 contents of order to be 

made by, S. 112 ... 119 

procedure by, when party 
not present in Court, 

S. 114 ... 121 

power of, to dispense with personal attendance of person called 
upon to show cause, S. 116 ... ... ... 122 

appearance or production before, of party summoned under 
section 114 inquiry as to truth of information on, S. 117 .. ib, 
power of, after inquiry, to order execution of bond for keeping 
the peace or for good behaviour, 8. 118 ... ... 124 

discharge by, after inquiry under section 117, S. 119 ... ... 125 

power of, to reject sureties offered to bond for good behaviour : 

reasons to be recorded, S. 122... ... ... 126 

when to lay before Court of Session proceedings in case of 
failure to comply with order for security under section 106 
or 108, S. 123 ... ... ... ... ih, 

discretion of, as to kind of imprisonment awardable on failure 
to give security for good behaviour, 8. 123 ... ... 127 

subordinate, release of person imprisoned by, for failure to give 
security, 8. 124 ... ... ... ... ih. 

assembly to disperse on command of, S. 127 ... ... 129 

use of civil force by, for dispersion of assembly, S. 128 ... 130 

of highest rank who is present, power of, to use military force 
for dispei’sion of assembly, 8. 129 ... ... ib. 

procedure by, on determining to use military force for disper- 
sion of assembly, S. 130 ... ... ... 131 

dispersion of assemblies by military officers in absence of in- 
structions from a, S. 131 ... ... ... ilr. 
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Magistbate, protection of, against pi^osecution for acts done under Chapter 

ix, S. 132 ... ... 131 

acting under Chapter ix in good faith, to be deemed as not 

having thereby committed an offence, ih. ... ... 132 

issuing order for removal of nuisance, application to, for appoint- 
ment of jury, S. ] 35 ... ... ... 136 

procedure by, on party showing cause against order for removal 
of nuisance, S. 137 ... ... ... 137 

procedure by, on receiving application for jury to inquire into 
order for removal of nuisance, S. 138 ... ... ... 133 

foreman and one-half of remaining members of jury in case of 

order for removal of nuisance, to be nominated by, ib. ... ih, 
acceptance by, of inodiGcation by jury in order for removal of 
nuisance. S. 139 ... ... ... ... 139 

to mahe order for removal of nuisance absolute, on jury finding 

it reasonable, ih. ... ... ... ih. 

procedure by, on order for removal of nuisance being made 
absolute, S. 110 ... ... ... ... 140 

outside jurisdiction, endorsement by, of order for attachment 
and sale of property in view to recovering costs of removing 
nuisance, ih. ... ... ... ih. 

discretion of, as to allowing additional time for return of 
verdict by jury inquiring into order for removal of nuisance, 

S. 141 ...‘ ... ... ... ... 141 

power of, to pass order on failure to appoint jury for inquiring 
into propriety of order for removing nuisance, or on neglect 
of jury to return verdict, ih. ... ... ... ih. 

power of, to issue injunction pending inquiry in nuisance case, 

S. 142 ... ... ... 142 

power of, to act on failui’e to obey an injunction pending inquiry 
in nuisance case, ih. ... ... ... ih. 

no suit to lie in respect of thing done in good faith by, under 

section ih. ... ... ... ih. 

specially empowered, authority of, to prohibit repetition or 

continuance of nuisance, S. 143 ... ... ... 141 

specially empowered, authority of, to issue order absolute at 
once, in urgent cases of nuisance, S. 144 ... ... 143 

any, may rescind or alter any order made by himself or any 

other, in urgent case of nuisance, ih. ... ... ... ib. 

subordinate, deputation of, to conduct local inquiry into dispute 
concerning land, &c. : his report receivable as evidence, 

S. 148 ... ... ... ... 153 

arrest without orders from in view to preventing cognizable 

offence, S. 151 ... ... ... ... 156 

having jurisdiction information of police seizure of false weights 
and measures, to be given to, S. 153 ... ... ib. 

police to refer complaints in non-cognizable cases to, S. 155 ... 157 

order of, not necessary to investigation of cognizable case by 
police, S. 156 ... ... ... ... 158 

empowered to take cognizance on a police report of suspected 
cognizable offence to, S. 157 ...... ... ih. 
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Magistrate, transmission of report of susp*ected cognizable offence to, by 

• superior officer of Police, S. 15S ... ... ... 160 

power of, to hold investigation as to suspected cognizable' 
offence, S. 159 ... ... ... ... 

subordinate, deputation of, to hold investigation as to suspected 

cognizable offence, ih, ... ... ... ih, 

not being a Police-officer, power of, to record statements and 
confessions before inquiry or trial, S. IGl . . ... 167 

who is to inquire into or try case, confessions before inquiry or 

trial to be sent to, ... .. ... ... ib. 

nearest, forwarding accused and extract from diary to, when 
police investigation cannot be completed in twenty-four hours, 

S. 167 ... ... ... ... 171 

powers of, as to authorizing detention of accused persons for- 
warded under section, ... ... ... ih, 

having jurisdiction, Magistrate when to send accused persons 
forwarded under section 167, ih. ... ... ih, 

authorizing detention in police custody, to record his reasons, 

'th . ... ... ... ... tih» 

other than District or Sub-divisional, to forward to his superior 
copy of order authorizing detention of accused persons, ib» ih, 
release of accused when police investigation does not disclose 
sufficient evidence to justify his being sent to a, S. 109 ... 173 

having jurisdiction to take cognizance on a police report, bond 
for appearance before, of j^erson released on comjdotion of police 
investigation, ih..., ... ... ... ih, 

empowered to take cognizance upon a police report, transmis- 
sion of accused to, on completion of police investigation, 

S. 170 ... ... ... tb. 

empowered to take cognizance upon a police report, taking 
security for appearance of accused on a fixed day before, on 
completion of police investigation, ib. ... ib. 

transmission of weapons, &c., to, on completion of police in- 
vestigation, ib.... ... ... ... 174 

taking bond, on completion of police investigation, for appear- 
ance of complainants and witnesses before, ib. ... ib, 

original bond of complainants and witnesses to be sent ’with 

Police-officer’s report to, ... ih, 

may detain recusant complainant or witness in custody, S. 171 175 

having jurisdiction to take cognizance on a police report, report 
of every police investigation to be forwarded to a, S. 173 ... 177 

superior officer of Police may direct further investigation, 

pending orders of, ib, ... ... ... 178 

to pass orders on receipt of report showing that accused has 

been released on his bond after police investigation, ib, ... ib, 
empowered to hold inquests, police to give intimation of sud- 
den or unnatural death to nearest, S. 174 ... ... ib, 

empowered to hold inquests, reports of investigations into 
sudden or unnatural deaths in Madras and Bombay, when 
to be sent to nearest, ib, 
what, may hold inquests, ib. 
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Magi .STB ATE, empowered to hold inquests, nearest, to hold inquiry into cause 

or death of person dying in police custody, S. 176 ... .1. ‘ 190 

power of, to disinter corpse, ... ... ... 191 

having jurisdiction, person arrested for offence committed 
beyond jurisdiction to be sent to, S. 186 ... ... 198 

subordinate, jn’ocediire by, on arrest of person who has com- 
mitted an offence in another jurisdiction, S. 187 ... 199 

having jurisdiction, person arrested under warrant issued by 
subordinate Magistrate for offence committed beyond juris- 
diction, when to be sent to, ih. ... ... ... ih, 

specially empowered, any, cognizance of offences by, S. 191 ... 201 

taking cognizance upon complairt, procedure by, S. 200 ... 215 

not empowered to entertain complaint, to return it, when in 
writing, for presentation to proper tribunal, S. 201 ... 217 

subordinate, power to direct, to hold local investigation prior to 
proceedings being taken upon a complaint, S. 202 ... ih, 

when may dismiss a complaint, S. 203 ... ... 218 

taking cognizance of a case ; when to issue process, S. 204 ... 220 

may alh'W accused to appear by pleader, and may afterwards 

direct and enforce his personal attendance, S. 205 ... 222 

so empowered by Local Government, may commit to Court of 
Session and High Court, S. 206 ... ... 223 

to bear complainant and take evidence, inquiry, S. 208 ... ih, 

may call for further evidence, ih, ... ... ih, 

to issue process for further evidence when desired by complainant 

or accused, ... ... ... ... 221 

Calcutta High Court regarding examination of witness by, 
ih. note ... ... ... .. ih. 

when to discharge accused on inquiiy, S. 209 ... ... 226 

accused not to be discharged on inquiry into scssions-case if 
Magistrate thinks he should be placed on trial ^before a, 
ih. ... ... ... ... ... ih. 

to record reasons when discharging accused at an early stage 

of an inquiry, ih. ... ... ... ih. 

examination of accused by, ih. note ... ... ... 227 

discretion of, to allow accused to give in additional list of wit- 
nesses for his trial, S. 211 ... ... 229 

may examine witnesses named in additional list given by ac- 

cusedy S. 212 ... ... ih. 

when to make order of commitment to Court of Session or 
High Court, S. 213 ... ... ... ih. 

other than Presidency or first class Magistrate ; power of, with 
sanction of District Magistrate, to stop proceedings in summons- 
cases when no complainant, S. 219 ... ... ... 259 

committing j examination of accused before, to be read as evi- 
dence, S. 287 ... .1 292 

of evidence of witnesses taken 
before, when admissible, S. 

288 ... 294 

having authority from District Magistrate, may tender pardon, 

S. 337 ... ... ... ... 323 
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Magisteates who must record reasons for tendering a pardon, S. 337 ... 324 

• tendering pardon not to try case, ... ... ih» 

Magisthate, committing, may be ordered to tender pardon after commitment, 

S. 838 ... ... ... 327 

not to remand accused to ‘custody for more than fifteen days 
on 2 JOsi 2 )onement or adjournment, S. 34A ... ... 334 

in mufassal : when to stay proceedings and submit case; Ma- 
gistrate to whom case to be submitted ; procedure by latter 
Magistrate, S. 346 ... ... ... ... 338 

procedure by, which after commencement of inquiry or trial he 
finds case should be committed, S. 347 ... ... 339 

conviction of commitment on evidence 2 >artly recorded by one 

and 2 >artly another, S. 350 ... ... ... 31;2 

mufassal, manner of recording evidence in inquiries by or trials 

before, indicated, S. 354 ... ... 344 

record of evidence in summons-cases tried by, 

^ S. 355 345 

other cases tried by, S. 356 346 
discretion of, as to recording evidence in summons- 
cases, S. 358 ... ... ... 349 

taking additional evidence for Ap 2 ^ellate Court, S. 428... ... 409 

^Magistrates who may inquire into and try charges against European British 

subjects, 8. 443 .. ... ... ... 419 

Magistrate, any, may take cognizance of offences committed by European 
British subjects, but must make 2 ^i’ocess returnable before a 
Magistrate having jurisdiction, S. 445 ... ... 420 

mufassal, sentences which may be passed on European British 
subjects by, S. 446 ... ... ... 421 

re 2 ^ort by, when Sessions Judge is not an European British sub- 
ject, S. 450 ... ... ... ... 422 

procedure bj^ on accused claiming to be dealt with as an Euro- 
2 )caii British subject, S. 458 ... ... ... 423 

wlicn to ask accused whether he is an European British subject, 

S. 454 ... ... ... ... ... 425 

2 n’ocedure by, when accused a 2 ipears at inquiry or trial to be 
insane, 464 ... ... ... ... 433 

not to try contempts, &c., mentioned in section 195, when com- 
mitted before himself, except in certain cases : but Magis- 
trate enq^owered to commit may exercise that power, S. 487 452 

any, may enforce order of maintenance, S. 490 ... ... 457 

any, may permit certain 23ersons to conduct 2 n’osecution, S. 495 461 

deposition of medical witness taken and attested by a, may be 
given ill evidence, S. 509 ... ... ... 469 

23rocedure by, in reference to pro 2 ierty seized by police, Ss. 523, 

525 ... ... ... 478, 480 

' when to deliver offenders to military authorities, S. 549 ... 507 

to apprehend offenders on requisition of military authorities, 

S. 549 ... ... ... ... 507 

Magistrates, mufassal, ordinary powers of, Sch. III. ... ... 600 -g 

additional 2 ^ovvers with which they may be invested, Sch. IV. 601 
Magistrate of tue First Class, corresponding expression in former Acts, 

S. 3 ... 
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Magistbites of the Fibst Class, Courts of, one class of Criminal Courts, 

S. 6 ... ‘ 44 

District Magistrates to be, S. 10 ... 4G 

mufassal, appointment of, and definition 
of 'their territorial jurisdiction, S. 12 ... ib, 
Magistkate of the Fibst Class, power to place, in charge of Sub-division, 

S.13 ... ... ... 49 

conferment of powers of, on Special 
Magistrates, S. 14 ... ... 50 

conferment of powers of, on Denches of 
Magistrates, S. 15 ... ... ib, 

limit of i^iwers of, in trials of offences 
under laws other than the Penal Code, 

S. 29 ... ... 59 

Court of, sentences which may be passed 
by, S.32 ... ... G1 

ordinary powers of, S. 36 ... 68 

additional powers of, S. 37 ... 69 

authorization by, of search of place suspec- 
ted to contain stolen property, forged 

document, &c S. 08 ... ... 108 

may issue searcli -warrant for discovery 

of persons wrongfully confined, S. 100 110 

power of Court of, to require security for 

keeping the peace on conviction, S. 106 112 

j^ower of, to issue order to show cause 
against security for ke(}ping the peace 
before conviction, S. 107 ... 114 

2 ^ower of, to issue order to vagrants and 
suspected persons to show cause against 
security for good behaviour, S. 109 ... 116 

power of, to issue order to habitual 
offenders to show cause against security 
for good behaviour, S. llO ... 117 

discharge by, of sureties to bond for 
peaceable conduct or for good be- 
haviour, S. 126 ... ... 128 

specially empowered, conditional order by, 
for removal of nuisance, S. 133 ... 132 

order requiring appearance before any, 

of person causing nuisance, ib. ... 133 

order made by, under section 133, not to 
be called in question by Civil Courts, ib. ib, 
procedure, by, on receipt of information 
as to dispute concerning land, &c., 
which is likely to cause breach of 
peace, S. 145 ... ... 146 

attachment by, of land occasioning dis- 
pute, S. 146 ... ... 151 

procedure by, in reference to disputes con- 
cerning easements, <&c., 8. 147 ... 152 
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Magisiuate or the Fiust Class, order to police by, for investigation of 

non-cognizable case, S. 155 ... 157 

specially empowered, to issue process for 
offence committed beyond his local juris- 
diction, S. 186 ... ... 198 

specially empowered, cognizance of offences 

by, S. 191 ... 201 

specially empowered, may transfer case 
after taking cognizance, S. 192 ... 203 

power of, to direct local investigation 
before proceeding upon a complaint, 

S. 202 ... ... ... 217 

may commit to Court of Session and High 
Court, S. 206 ... ... 223 

power of, to stop proceedings in summons- 
cases when no complainant, S. 219 ... 259 

specially empowered, may try summarily : 

what offences ho may so try, S. 260 ... 270 

holding inquiry, may tender pardon, S. 337 323 
record of evidence in trials of certain 
offences by, S. 355 ... ... 345 

discretion as to manner of recording evi- 
dence in trials of certain offences by, 

S. 358 ... 319 

transfer of appeals to, S. 407 ••• 397 

whether acting under section 349 or not ; 

appeal from sentence of, S. 408 ... ib, 

no appeal from certain sentences by, 
except in case of combination of 
punishments, 8s. 413, 4 15 399, 400 

no Magistrate in mufassal, other than, to 
have jurisdiction over European British 
subjects, S. 443 ... ... 419 

may pass orders for maintenance of wives 
and children, and appoint persons to re- 
ceive payments j and may enforce such 
orders, S. 488 ... ... 453 

may alter rate of allowance sanctioned 
under section 488, S. 489 ... 456 

commission for examination of witness 
may be directed to : his duty on receiv- 
ing same ; District M.agistrate may 
appoint Magistrate of the first class to ' 
execute commission, S. 503 ... 466 

may proceed in any case of forfeiture of 
bond, S. 514 ... ... ... 473 

specially empowered, property seized by 
police may be sold under orders of, 

S. 524 ... ... ... 479 
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Magistrate op the Second Class, power to place, in charge of Sub-divisiop, 

S. 13 ... 40 

conferment of powers of, on Special Ma- 
gistrates, S. 14 ... ... 50 

conferment of powers of, on Benches of 
Magistrates, S. 15 ... ... ih. 

limit of, in trials of offences under laws 
other th.an the Penal Code, S. 29 ... 59 

Court of, sentences which mav be passed 

by, S. 32 ... " 61 

ordinary powers of, S. 3G ... ... OS 

additional powers of, S. 37 ... ... 69 

order requiring person causing nuisance to 
appear before any, S. 133 ... 132 

order to police by, for investigation of 
non-cognizahle case, S. 155 ... ... 157 

specially empowered, cognizance of 
offences by S. 191 ... ... 201 

power of, to direct local investigation 

before proceeding upon a complaint, 

S 202 ... 217 

procedure by, when be cannot pass sen- 
tence fsufiicientl}^ severe, S. 849 ... 341 

record of evidence in trials of certain 
offences by, S. 355 ... ... 3 15 

discretion as to manner of recording 
evidence in trials of certain offences by, 

S. 358 ... 3L9 

submission of conviction by, to district 
Magistrate, S. 3G9 
appeal from sentence of, S. 406 

Magistrates op the Third Class Courts, of, one class of Criminal Courts, 

S. 6 

mufassal, appointment of, and definition 
of their territorial jurisdiction, S. 12 ... 
conferment of powers of, on Special Ma- 
gistrates, S. 14 

conferment of powers of, on Benches of 
Magistrates, S. 15 

limit of powers of, in trials of offences 
under laws other than the Penal 
Code, S. 29 

Court of, sentences which may be passed 

by, S. 32 ... 

ordinary powers of, S. 3G 
additional powers of, S. 37 
procedure by, when be cannot pass sen- 
tence sufficiently severe, S. 349 ... 341 

submission of conviction by, to District 
Magistrate, S. 369 note . . . 3()0 

appeal from sentence of, S. 406 ... 396 
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Maintenaitce of Wives and Children 

Magistrates who may pass order, S. 488... .»• 

allowance payable from date of order, ih. ... ... 

mode of enforcing order, ih. 

power to make order notwithstanding ofEer of maintenance on 
restoration of conjugal intercourse, ih. 
wife when not entitled to, ib. 
alteration in allowance, S. 489 ... 

copy of order to be given to person in whose favour it is made ; 

order enforceable by any Magistrate, S. 490 ... 

proceedings void when order made by a Magistrate not 
empoweied, S. 580 

form of warrant of imprisonment on failure to pay, Sch. V. 40 
to enforce payment of, by distress and sale, 
Sch. V. 41 ... 


FAOB 

453 

ih* 

ib* 

ih, 

456 

457 

480 

621 

ih* 


Marks used for navigation; preventing removal of, or injury to, S. 152 ... 155 

of injury, to be described in Police-officer’s report on sudden or un- 
nalurnl death, S. 174 ... ... ... ... 178 

Marriage, cognizance of offences against, not to be taken except on com- 
plaint made by aggrieved person, S. 198 ... ... 214 

no person to be convicted under section 238 of an offence against, 
unless complaint has been made by an aggrieved party, S. 2^38 252 

Materials for counterfeiting coin or stamps, or for forging; search of place 

suspected to contain, S. 98 ... ... ... 108 

Meaning of documents given in evidence in jury trials, to be decided by 

Judge, S. 298 ... ^ ... 302 

of tecbnical terms, to be determined by jury, S. 299 ... ... 305 

of general indefinite exju’cesions to be decided by Judge when their 

meaning is ascertained by law, ih. ... ... ih* 

Medical Officer appointed by Local Government, police may forward 

corpse for examination to, S. 174 ... ... 178 

examination of lunatic accused by, S. 464 .... 436 

Medical Officers, coimnission of iinpiiry in cases of lunacy to consist of a 

Judicial Officer and two, S. 474 ... 442 

Medic al Profession, persons openly and constantly practising the, exempted 

from serving as jurors and assessors, 8. 320... ... 317 

Medical Witness, dei)osition of, may be given in evidence, or Coui’t may 

call witness, S. 509 ... ... ... 466 

Members, ordinary, of Govtu nor General’s Council, Justices of the Peace in 

virtue of their office, S. 25 ... ... 67 

Memorandum to he attached to record of confession mado before inquiry or 

trial, S. lOl ... ... ... ... 167 

of substance of evidence in mufassal summons-cases and in 


trials of certain offences by first and second class Magistrates, 

8. 355 ... ... ... ... >345 


of substance of evidence in other cases in mufassal, S. 356 ... 346- 


of witness’ denial of correctness of his evidence, S. 360 ... 352 

of accused’s examination when mufassal Magistrate or Judge 
does not record the examination himself, S. 364 ... 354 

Merchandize, conditional order prohibiting keeping of noxious, S. 133 ... 132 

Military authorities^ delivery of offender to, 8. 549 ... 507 

lOJi 
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Military AOTnoniTiES, Magistrate to apprehend offenders on requisition 

of, S. SiO ... 

Military Bazars at cantonments and stations occupied by Madras and Bom- 
bay troops, S. 1 ... . 

MiLlTAiir FORCE, dispersion of assembly by, S. 129 

procedure in reference to dispersion of assembly by, 
S. 130 

dispersion of assembly by, without iiisti'uctions from a Ma- 
gistrate, S 131 

MrLTTART Jurors for High Court sessions, summoning, S. 317 
See Jurors. 

Minor, bond for keeping the jieace or for good behaviour, in case of, to be 
executed only by the sureties. S. IIS 
who may compound on behalf of, S. 315 ... 

Mischief under Penal Code, section 427, maybe tried summarily, S. 260 ... 

when compoundahle, 8.345 

Misdirection, jury’s verdict may be altered or reversed on appeal, only on 
ground of, 8.423 

in charge to jury ; finding, sentence or order when reversible 
by reason of, S. 537 

Mistake, wrong verdict delivered by ; amendment of, S. 304 

insutticient sureties aeeejitcd by, S. 501 ... ,,, 

Monet found on prisoner, payment to innocent purchaser of, S. 519.,, ... 

Moneys ordered to be jiaid, recoverable as lines, S. 517 

Motion for setting aside or modifying order for removal of nui.sance, 8. 133 
applications for exercise of High Courts’ power of transfer, to bo 
made by, 8. 526 

Mi kiFj'AR ajipointed by Court to act, a ‘‘ Pleader’^ 8. 4 

Mvrder, circular issued for evidence of Bengal Police in cases of suspected, 
8. 174 vote 

offence of being a tliiig and committing, wdiere triable, 8. 181 
offence of dacoity wdth, where triable, 8. 182 
charges of, 8s. 221, III. 223, 111. 225, 111. 239, HI... 210, 213,244, 

and robbery, charge of, 8. 239, 111. ... 

and culpable homicide, forms of charge of, Sch. V. 28 ,,. 
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507 

38 

130 

131 

ih. 
316 


124 
338 
270 . 
336 

405 

490 

308 

405 

476 

505 

132 

480 

42 

LSI 

195 

ih. 

254 

ib. 

615 


N. 

Name, refusal by committer of non -cognizable offence to give, S. 57 85 

endorsement on w'an’unt of arrest of executing officer’s, 8. 79 ... ... 97 

of Magistrate or Commissioner of Police in w hose jurisdiction warrant 

of arrest is to be executed, endorsement of, 8. 83 ... ... 98 

of Magistrate or Police-officer in whose jurisdiction warrant of arrest 
directed to Police-officer is to be executed, endorsement of, 8. 84 ... 99 

investigation into susi^ectcd cognizable offence may be disjiensed with 
if case not serious and offender is known by, 8. 157 ... ... ?59 

specilic, of offence, sufficient description for charge 8. 221 ... 210 

offence how stated in charge wlien it has no specific, ih. ... ih. 

of complainant and accused to be entered in record of summary trial, 

263 ... ... ... ... ... 275 

of complainant and accused to be recorded in Presidency Magistrate’s 
judgment, S. 370 ... ... 361 
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Nareative Foem, evidence in certain cases ih mufassal to be taken down 
• in, S. 359 ••• 

in Presidency Magistrates’ 
Courts to be taken down in, 

• S. 3G2 

'Native States, in alliance with Her Majesty, European British subjects may 
be tried for offences committed in, S. 188 
in which High Courts exercise criminal jurisdiction over* 
European British subjects, S. 488 note 
commission to whom directed when witnesses reside in, 
S. 503 

Natuealtzej), in certain places, certain persons, “ European British sub- 
jects,” S. 4 ... 

NAvrciATTON, preventing removal of, or injury to, mnrk used for, S. 152 
Navy, ])ower of police to arrest without warrant persons suspected of being 
' deserters from the, S. 53 

Niow Teial, when may be directed, on alteration of charge, S. 229 

wlicro Magistrate is succeeded by another, S. 350 ... 

liigli Court may order, when sentence is submitted for confirma- 
tion, S. 37(3 

Sessions Judge ditto ditto, S. 388.,. 

^^>N-BAITiAELE OiTENCE, definition of, S. 4 ... 

certain j)ersons bound to give information regarding 
commission of, or intention to commit, S. 45 
direction of warrants to landholders, &c., for arrest 
of persons accused of, S. 78 
when bail may bo taktoi in case of : bail or bond 
to be taken when furtljer inquiry into guilt of 
accused is necessary : arrest of accused after 
taking such hail or 1)ond. S. 497 

Non-batlaele and Cognizable Ofeknoes, arrest by private persons com- 
mitting, S. 59 ... ... 

Non-cogntzable Case, definition of, S. 4 

investigation of, by j)oIice, S. 155 
NoN-COGNlZ/iBLE OFFENCE, definition of, S. 4 

refusal to give name and residence by committer 
of, S. 57 ... 

person suspected of, bow to bo treated by police, 

m ... ..I ••• 

police cannot investigate, without special order, 
ih. note 

procedure by police on receipt of information con- 
cerning commission of, S. 155 

Noetit-Westeen Provinces High Court, a “ High Court” as regards pro- 
ceedings against Euroi^eaii British subjects, 
S. 4 

Notice of proclamation, restoration of attached property on absconder’s prov- 
ing insufficient, S. 89 

of order for removal of nuisance, affixing, S. 140 
to bo given of order for removal of nuisance being made absolute, 
S, 144 ••• 
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PAGE 

Notice when cannot be served in due "time : order in urgent cases of nuisance 

may be passed S. 144 ... ... T.. 143 

of transfer of case to be given to complainants and witnesses at police • 
investigation, S. 170 ... ... ... ... 173 - 

as to hearing objections to list* of jurors and assessors for Court of 
Session, issue of, S. 323 ... ... ... 319 

of High Court sittings, S. 335 ... ... ... 3‘J3 

to be given of time of pronouncing judgment, S. 366... ... 357 

of appeal, S. 422... ... ... ... ... 405 

to Public Prosecutor of application for transfer of case : twenty-four 
hours to elai^se between such notice and bearing, S. 526 ... 481 

Notij?ication under former Acts, saved, S. 2 ... ... ... 38 

appointment of Justices of the Peace for the mufassal to be 

by, S. 22 ... ... 56 

appointment of Justices of the Peace for the Presidency-towns 
to be by, S. 23 ... ... ... ih, 

of arrester’s authority and purpose, breaking open premises in 

order to effect an arrest, after, S. 48 ... ... ... 76 

of substance of warrant of arrest, S. 80 ... ... 98 

by proclamation, of order for removal of nuisance, failing ser- 
vice, S. 134 ... ... ... ... 136 

of prolongation of currency of orders made in urgent cases of r 
nuisance, 8. 144 ... ... 143 

of commitment to Court of Session or High Court, when to be 
• made, S. 218 ... ... ... ... 234 

of transfer of case by Governor General in Council, S. 527 . . . 484 

Nuisakces, Public 

conditional order for removal of, S. 133 ... ... 132 

prohibition of repetition or continuance of, S. 143 ... 142 

proceedings in certain cases of, may not be called for by superior 

Courts, S. 435 ... ... ... 411 

void when Magistrate not empowered makes orders 
under sections 133, 143 or 144 as to, S. 530 ... 486 

forms of orders &c. connected with, Sch, V. 16—21 ... 609 — 611 

o. 

Oath, examination by police is not on, S. 161 note ... ... 162 

complaint to be examined upon, S. 200 ... 215 

examination of complaint upon, discretionary with Presidency 
Magistrate, ib* ... ... ... ib, 

not to be administered to accused, S. 342 ... 331 

Objection to certain thing being done upon land, &c., causing dispute ; order 

in case of, S. 147 .. ... ... ... ]52 

trial by same jury or assessors of several offenders in succession, 

subject to right of, S. 272 ... 285 

to jurors may be taken by accused or by prosecutor : grounds 
to be stated, S. 277 ... ... ... ... 288 

Objections to jurors in High Court without stating grounds, ih, ... ih, 

on what grounds may be allowed, S. 278 ... ih. 
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decision of, S. 279 * ... ... 289 

supplying new jurors when objections allowed, ... t6. 

OnJECTTONS new jurors chosen to replace others, to bo subject to, tb, ... ib, 

allowable, to be kept in view in preparing list of jurors and as- 
sessors for Court of Session, *S. 321 ... ... 318 

to list of jurors and assessors for Court of Session ; issue of 
notice as to hearing, and procedure in reference to hearing, 

Ss. 323, 324 ... ... 319 

made to irregular commitment, effect of, S. 532... ... 487 

to trial with assessors of offence triable by jury, S. 530 ... 489 

Obstruction, to Police-officer in execution of his duty ; airest, without 

warrant, in case of, S. 54 ... ... ... 78 

unlawful, conditional order for removal of, S. 133 ... 132 

to persons lawfully employed, issue of order in urgent cases of 
nuisance in view to prevention of, S. 144 ••• ... 143 

to public servant, charge of, S. 223, 111. ... ... 243 

Occupant of place searched, presence at search of, S. 103 ... ... Ill 

Occupiers of land, and their agents, bound to report certain matters, S. 46... 73 

Offence, “ complaint” includes allegation before a Magistrate of an, S. 4 ... 42 

definition of, ••• ... ,,, ,,, zb. 

Offences, what, form warrant-cases, tb. ... .,,43 

summons-cases, zb, ... ... ... zb, 

to be inquired into and tried according to provisions of Code, 

S. 5 ... ... ... ... ... 44 

COCNIZABLE BY EACH CoURT, DESCRIPTION OF. 

under Penal Code, Courts by which triable, S. 28 ... 58 

other laws, Courts by which triable, S. 29 ... ... 59 

limit of Magistrates* powers in trial of, ib. ... ib, 
not punishable with death, investiture of District Magistrate with 

power to try as a Magistrate all, 8 . 30 ... ... zb, 

several, sentence in cases of conviction at one trial of, S. 35 ... 65 

offender not necessarily to be sent to a higher Court for trial when 

charged with several, ib. ,,, ... ... ... iJ. 

combined sentence for several, deemed a single sentence for confir- 
mation or appeal, ib. ... ... ... ib. 

Public to give information of certain, S. 44... ... ... 71 

Offence to be specified in writing wdien subordinate Police-officer is deputed 

to make an arrest without warrant, S. 56 ... ... 85 

in presence of Magistrate, arrest of person committing, S. 64 ... 89 

Offences, security for keeping the peace on conviction of certain, S. 106 ... 112 

Offence, issue of order to person concealing with object of committing, to 

show cause iigaiiist security for good behaviour, S. 109 ... 116 

commission, attempt or abetment of any, in any place, constitutes 

breach of bond for keeping the peace or for good behaviour, S. 121 125 

certain persons acting under Chaj^tcr ix to be deemed as not having 
• thereby committed an, S. 132 ... ... ... 131 

Offences whore ordinarily to be tried, S. 177 ... ... ... 191 

Offence by reason of thing done or consequence ensuing, place of trial in 

respect of accusation of, S. 179 ... ... ... 192 

place of trial where act is an, by reason of relation to another, S. 180 194 

committed beyond local jurisdiction, power to issue process for, S. 186 198 
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Opfence committed out of British Indiil, trial of, S. 188 ... ... 199 

power to direct copies of deposition^ 

.and exhibits to be received in evi- • 
dence at inquiiy or trial of, S. 189 200 

Offences, cognizance of, by Magistrates, S. 191 ... ... 201 

by Court of Session, S, 193 ... ... ... 205 

by High Court, S. 191. ... ... 20G 

certain, not to be taken without previous sanction, 

S. 195 ... ... ...• ... 207 

Offence charged, to be declared in charge framed on commitment to Court of 

Session or High Court, S. 210 ... ... ... 228 

to bo stated in same form as charge, )n notification of commitment, 

S. 218 ... ... ... 231 

to be stated in charge, S. 221 ... ... ... 210 

specific name of, sufiiciont description for charge, ih, ... ... ih. 

how stated in charge when it has no specific name, ^&. ... 211 

law creating, to be stated in charge, ?&. ... ... ih. 

charged, fulfilment of every condition required to constitute the, 
implied by fiict of charge being made, ih. ... ... ih. 

previous conviction of an, when to be mentioned in charge, ih. ... ih. 

Offences referred to in sections 198 and 199, no person to bo convicted under , 
section 238 of, unless cornidaint has been made as required by r 
those sections, S. 238 ... ... ... ... 252 

persons accused of same offence, or of different offences committed 
in the same transaction, or one person charged with committing 
and another with abetting or attem])ting an offence, may be 
charged and tried either together or sc])arntely, S. 239 ... 253 

Offence, particulars of, to be stated to accused in trials of summons-cases, 

S. 212 ... ... ... ... 255 

Offences, what, may be tried summarily, S. 260 ... 270 

abetment of certain, may he tried summarily, ih. ... ... ih. 

attempts to commit certain, when may be tried summarily, ih. ... ih, 
authority to confer on certain Benches power to try summarily 
certain, S. 261 ... ... ... ... 274 

Offence complained of or proved, and date of its commission, to bo entered 

ill record of summary trial, S. 263 ... ... ... 275 

Offences, Local Government may order trials of all, or of particular classes 

of, before Court of Session, to be by jury, S. 260 ... 280 

not triable by jury, when to be so tried before Court of Session, ih. ih. 

Offence, objection to juror on ground of his having been convicted of an, 

S. 278 ... ... ... 288 

charged, description of, to be read by prosecutor, S. 286 ... 292 

which Sessions Judge considers to have been committed, to ho stated 
when he submits jury’s verdict of acquittal to High Court, S. 307 ... 309 

Offences, compounding : list of offences ; by whom compoundable ; effect of 

composition, S. 315... ... ... ... 336 

certain, record of evidence in trials of, by first and second class 
Magistrates, S. 355... ... ... ... 345 

certain, discretion of first and second class Magistrates as to manner 
of recording evidence in trials of, S. 358 349 



INDEX, 


831 


PAGE 

Offence and section, to be specified in judgment, S. 3G7 .. ... 368 

judgment in alternative when section ai^plicablc to offence is doubt- 
ful, ih. ... ... ... ... ... 

punishable with death ; judgment to state reason when sentence of 
death is not passed, S. 3G8 ... ... ... 359 

complained of or proved, and date of its commission, to be recorded 
ill Presidency Magistrate’s judgment, S. 370 ... ... 361 

Offences : trial after previous acquittal or conviction, S. 403 ••• 392 

certain, tabular statement of ; shewing — 

(1) whetlicr cognizable by police or not, 

(2) whether a warrant or a summons should ordinarily issue 

in the first instance, 

(3) whether bailable or not, 

(4) whetlier compoundable or not, 

(r>) punisliment, and 

(6) Courts by which triable, Sch. II ... ... ... 517 

See Bailable q/Jence ; Cof/nizahle offence; Continuing offence; 
Nonhailahle offences ; Non-lailable and cognizable offence ; Non- 
cognizable offence. 

Offendee not necessarily to be sent to a higher Court for trial when charged 
• with several offences, S. 35 ... ... ... 65 

^ pursuit of, into other jurisdictions, S. 58 ... 85 

Offendebs, proclaimed, direction of warrants to landholders, &c., for arrest of, 

S. 78 ... ... ... ... 97 

ill respect of stolen property, forged documents, &c. ; production 

before Magistrate of, S. 98 ... ... ... 108 

habitual, issue of order to, to sliovv cause against security for 
good behaviour, S. 110 ... ... ... 117 

attending Court, detention of, S. 351 ... 343 

already sentenced for another offence, commencement of new sen- 
tence on, S. 397 ... ... ... ... 388 

not to be excused under section 397 from any punisliment to 
which they are liable upon former or subsequent conviction, 

S. 398 ... ... ... ^ ... 389 

in certain cases of contempt ; discharge of, on submission or 
apology, S. 484 ... ... ... ... 450 

Officer authorized to try petty offences in certain military bazars, S. 1 ... 38 

exercising (or ‘ Jiaving’) the powers (or the ‘ full powers’) of a Ma- 
gistrate; corresponding expression in Code, S. 3 ... ... 39 

succeeding to position of District Magistrate, duties of, S. 11 ... 46 

delegation to any, of authority to appoint “ Special Magistrates**, 

S. 14 ... ... ... ... ... 60 

• or other person making an arrest, seizure and disposal of offensive 
. weapons found by, S. 53 ... ... ... 78 

appointed by High Court, signature of summons by, S. 68 .. ... 90 

of Court, service of summons by, subject to rules prescribed by Local 
Government, ib. ... ... ih. 

signature of receipt for summons, when required by serving, S. 69... 92 

signature of receipt for siunmons by member of summoned person’s 
family, when required by serving, S. 70 ... ... ih. 
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Officee serving summons, procedure by, when receipt cannot be obtained, 

S. 71 ... ... ... ... 92 

serving summons not present at hearing of case, proof of service * 
when, S. 74 j ... . ... ... ... 93 

acting under warrant of arrest, duty of, on order being made for 
.taking security, S. 7G ... ... ... ... 9G 

executing search-warrant, persons in charge of closed place to allow 

search on demand of, S. 102 ... Ill 

procedure by, on refusal of entry into 

closed place, ib. ... ... ih, 

to invite attendance of witnesses, and to 
make a list of things found, S. 103 ... ih. 

serving or executing summons or warrant issued under section 114 
to deliver to party copy of order made under section 112, S. 115... 122 

commissioned or non-commissioned, in command of troops ; duty of, 
on requisition of Magistrate for dispersion of assembly, S. 130 ... 131 

commissioned, power of, to disperse assembly in absence of in- 
structions from a Magistrate, S. 131 ... ... ih, 

acting under section 131, in good fjiith, to be deemed as not having 
thereby committed an offence, S. 132 ... ... 132 

inferior, acting under military authority in accordance with an order , 
under Chapter ix, to be deemed as not having thereby committed » 
an offence, ib. ... ... ... ... ih, 

whose duty it is to prevent offence or to take cognizance of it ; 

Police-ofHcer to communicate to, information of design to com- 
mit cognizable offence, S. 150 ... ... ... 154 

of Police, superior, submission of reports of suspected cognizable 

offences through, S. 158 ... ... 160. 

reports of police investigations to be submitted 

through, S. 173 ... ... 177 

may direct further investigation by police, ib. ... 178 

of the Court, jury or assessors viewing any place to be conducted to 
itbyaii, S 293 ... ... ... ... 300 

conducting jury or assessors to view any place, duty of, S. 203 ... 301 

of the Court, jurors locked up to be placed in charge of an, S. 296 3U2 

Officees, salaried, of Government, exemption of, from service as jurors in 

High Courts, S. 313 ... ... ... ... 315 

in superior civil employ, certain, exempted from serving as jurors 

or assessors, S. 320 ... ... ... ... 317 

Officee appointed by Local Government to make out, with Sessions Judge, 

list of jurors and assessors for Court of Session, S. 321 ... 318 

appointed by Local Government to sit with Sessions Judge for 
hearing objections to and for revising list of Jurors and assessors 
for Court of Session, S. 324 ... ... ... 310 

in charge of jail, warrant for execution of sentence of imprison- 
ment to be directed to, S. 384 ... ... ... 370 

in charge of jail, presentation of appeal through, S. 420 ... 403 

so empowered by Local Government may conduct prosecution 
without obtaining special permission from Court, S. 495 ... 46L 

Officers of Police, superior, powers of, S. 550 ... .. ... 507 

See Army; Commanding Officer; Judicial Officer; Medical 
Officer ; Police Officer, 
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Oppice^ in cnAiiGE OP A Police-station. 
dofiiiition of, S. 4 

certain persons bound to report certain matters to nearest, S. 45 
arrest of vagabonds by, S. 55 ... 

procedure wlien subordinate officer is deputed by, to arrest without 
warrant, S. 56 

persons arrested to be taken before, S. 60 
report of apprehensions to be made by, S. 62 

endorsement by, of warrant of arrest for execution outside jurisdic- 
tion, S. 84 

in mufassal, power of, to issue order to produce document or other 
thing, S. 94 

assembly to disperse on command of, S. 127... 

use of civil force by, for dispersion of assembly, S. 128 ... 

insj^oction of weights and measures by, S. 153 

treatment by, of information concerning commission of cognizable 
offence, S. 154 

procedure by, on receipt of information concerning commission of 
noil-cognizable offence, S. 155 

investigating cognizable case, assimilation of powers of Police-offi- 
cer investigating non-cognizable case to those of, ih, 
power of, to investigate cognizable case, S. 156 
procedure by, where cognizable offence suspected, S. 157 
instructions by superior officer of Police to, on report of suspected 
cognizable offence, S. 158 
search by, or under orders, of, S 165 ... 

power of, to require officer in charge of another station to issue 
search-warrant, 8. 106 

procedure by, when investigation cannot be completed in twenty-four 
hours, S. 167 ... ... ... ... 

release of accused by, on completion of police investigation, S. 169 
procedure by, when police investigation discloses sufficient evidence 
to justify case being sent to Magistrate, S. 170 
may forward recusant complaimant or witness in custody, S. 171 
to forward report of every police investigation to Magistrate, 
S 173 


may be directed by superior officer of Police to make further inves- 
tigation, th. ,,, 

to inquire into and report on unnatural and sudden deaths, S. 174 ... 
may summon persons to attend at investigation into sudden or un- 
natural death, S. 175 

bail or bond to be taken from person arrested or detained without 
warrant by, for bailable offence, S. 496 
bail or bond when to be taken from person arrested or detained 
• without warrant by, for non -bailable offence, S. 497 

Omissions, illegal, application of certain words to, S. 4 ... 

Omission of jury to return verdict as to pro])riety of order for removal of 
nuisance, procedure on, S. 141 

to mention previous conviction in charge, may be rectifbd at any 
time before sentence, S. 221 
in charge, effect of, 
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Omission to ask person wbetlier he is an European British subject, effect 

of, S. 534 ... ... ... 480 

to frame cliarge, effect of, S. 535 ... ... ... ib. 

in charge or proceedings : finding, sentence or order when reversible 

by reason of, S. 537 ... ... 490 ' 

Opinion, framing of rules for settling inufassal Benches’ differences of, S. IG .. 52 

framing of rules for settling Presidency Benches’ differences of, 

S. 21 ... ... ... ... 55 

of Magistrate, manner of recording statements before inquiry or 

trial, loft to, S. IGli ... ... 1G7 

of Judge upon questions of fact or of mixed law and fact, may be 
expressed to jury, S. 298 ... ... ... 302 

of assessors, delivery and record of, S. 309 ... ... 312 

Judge not bound to conform to, ih, ... ... ih. 

difference of, between officers liearing objections to list of jurors 
and assessors for Court of Session, S. 321 ... ... 319 

differf?nce of : procedure where Judges do not agree in case submit- 
ted for confirmation of sentence, S. 378 ... ... 366 

procedure where Judges of Appellate Court are equally divided, 

S. 429 ... ... ... 409 

procedure wliere Judges of High Court in revision are equally • 
divided, S. 439 ... ... ... ... 41C 

Obbebs made under Ibrmor Acts, saved, S. 2 ... ... ... 38 

of Local Government, duties of officer succeeding to chief executive 

criminal administration of a district, pending, S 11 ... ... 46 

by Local Government as to powers of Benches of Magistrates, pro- 
vision in absence of, S. 15 ... ... ... 50 

Obdeb by a Magistrate, arrest by police without warrant or, S. 54 ... 78 

of Local Government, power of police to arrest without warrant 
offenders proclaimed by, S. 54 ... ... ... ib. 

in wjiting, to he given to subordinate Police-officer when dei)uted to 

make an arrest without warrant, S. 56 ... ... 86 

of a Magistrate under section 167, period of detention in custody of 
persons arrested without warrant, in absence of 
special, S. 61 ... ... ... 87 

discharge of persons arrested without warrant, under 
special, S. 63 ... ... ... 89 

by Magistrate to arrest person committing offence in his presence, S. 04 ih, 
for attachment of property of absconder, 8. 88 ... ... 101 

of moveable property of absconder, ib, ... 102 

of immoveable property of absconder, ... ... ib, 

by officer in charge of Police-station in mufassal for production of 
document or other thing, S. 94 ... ... 106 

of superior authority as to production of document in custody of 
postal Department, S. 95 ... ... ... ... ih, 

for things found in execution of search-warrant beyond jurisdiction 
being taken to issing Court, S. 99 ... ... ... 110 

to execute bond for keeping the peace on conviction, S. 106 ... 112 

for security for keeping the peace, showing cause against, S. 107 ... 114 

to execute bond for good behaviour of vagrants, &c., showing cause 
against, S. 109 
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. PAGE 

Order ^ to execute bond for good behaviour of habitual offenders, showing 

cause against, S. 110 ... ... .. 117 

for showing cause under section 107, 109 or 110, contents of, 

S. 112 ... ... . ... ... ... 119 

for showing cause under section 107, 109 or 110, procedure with, 
when party present in Court, S. 113 ... . ... 121 

made under section 112, summons or warrant issued under section 
111 to be accompanied by copy of, S. 115 ... ... ... 122 

to furnish security to keep tljc peace, power to dispense with atten- 
dance of person required to show cause against, S. 11(5 ... ih^ 

under section 112, inquiry as to truth of information after reading 
or explaining, S. 117 ... ... ... 

requiring security for keeping the peace or for good behaviour, form 
of inquiry as to truth of information in case of, ib. ... ... ib. 

for furnishing security for keeping the j^cacc or for good behaviour, 

passing, after inquiiy, S. 118 ... ... ... 124 

under section 118, not to require more than order under section, 112, 

S. ib, ... ... ... ... ... ih, 

under section 10(5 or 118, commencement of period for security re- 
quired by, S. 120 ... ... ... ... 125 

for security under section 106 or 118, procedure on disobedience to, 

S. 123 ... ... ... ... ... 126 

Orders of High Court or Court of Session, when person disobeying oi-der for 

securit}^ under section 106 or 118 to be detained j^ending, ib. ... ib. 

Order by Higli Court or Court of Session, passing of, in certain cases of dis- 
obedience to order for security under section 107 or 119, ih. ... 127 

of .District or Presidency Magistrate, or of ilieir predoeossors, or 
of some subordinate I\Iagistrate ; release of person imprisoned by, 
for failure to give security, S. 124 ... , ••• 

by District or Presidency Magistrate for release of person imprisoned 

for failure to give security, ih. ... ... ib. 

of High Court or Court of Session, release of person imprisoned by, 
for failure to give security, ih. ... ... ... ih. 

Orders of High Court or Court of Session, report for, of case of person im- 

ju’isoned of failure to give security, ih. ... ... ib. 

Order by High Court or Court of Session for release of person imprisoned 

for failure to give security, ib. ... ... ... ib, 

to give fresh security for peaceable conduct or for good bobaviour, on 
discharge of suret^^ S. 126 ^ ... ... 128 

under section 126 to be deemed as made under section 106 or 1 18, ih. ib. 
under Cluq)tcr ix, j)ersons acting under militiiry authority in accor- 
dance with an, to bo deemed as not having thereby committed an 
offence, S. 132 ... • ••• *•• ••• 

conditional, for removal of nuisance, S. 133 ... ... ... ih, 

duly made under section 133, not to be called in question in Civil 
Courts, ib, ... ••• ^ ••• 133 

for removal of nuisance, manner of service or notification of, 131i ... 136 

for removal of nuisance, person affected by, to obey or show cause or 
claim jury, 135 ... ••• ... ••• 
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Order conditional, for removal of nuisance, to be made absolute when party 


does not obey or put in ap- 
pearance, S. 130 ... 130 

. procedure on party showing cause 

against, S. 137 ... .. 137 • 

for removal of nuisance, to bo made absolute on jury finding it rea- 
sonable, S. 139 ... ... ... ... 139 

recoveiy of costs of removing nuisance by sale of property removed by 

Magistrate’s, S. 140 ... ... ... ... 140 

For attachment and .sale of property beyond jurisdiction in view to 
recovery of costs of removing nuisance, endorsement of, 'ih. ... ih, 

j^as.sing, and manner of execution ol, on failure to appoint jury to 
inquire into propriety of order for removal of nuisance or on omis- 
sion of jury to return verdict, S. 141... ... ... 141 

for removal of nuisance, power of Magistrate making, to issue in 

junction i^cnding inquiry, S. 142 ... ... ... 142 

prol)il)iting repetition or continuance of nuisance, S. 143 ... ib. 

requiring person in urgent cases of nuisance to take certain order with 

property, S. 144 ... ... ... ... 143 

for removal of nuisance, in urgent cases : may be passed ex-parte ; 
direction of order ; power to rescind or alter order j cuiTency of , 
order, ih. ... ••• . ••• ••• 

for appearance of parties to dispute concerning land, <fec., S. 115 ... 146 

temporarily continuing possession of disj)uted land, &c., to party de- 
cided to be in possession, ih. ,,, ... ,, ... ih. 

in case.s of disputes concerning easements, &c., S. 147 .. ... 152 

permi.ssive, in ca.ses of disputes concerning easements, not to be passed 

under certain circumstance.s, ib. ... ... ih. 

from a Magistrate, arrest without, in view to preventing cognizable 
offence, S, 151 ... ... ... ... 155 

by Magistrate, necessary to investigation of non-cognizable case by 
police, S. 155 ... ... ... ... ... 157 

by Magi.strate not necessary to investigation of cognizable case by 
police, S. 15G ... ... ... ... 158 

general or special, as to mode of submission of reports of suspected 

cognizable offences, S. 158 ... ... ... ... IGO 

by Police-officer requiring attendance of witnesses, S. 160 ... IGI 

to subordinate Police-officer to make a search, S. 165 ... ... 1G9 


by certain Magistrates for detention of accused persons pending com- 
pletion of police investigation, to be reported to their superior, S. 167 171 

genei’al or special, of District or Sub-divisional Magistrate ; police to 
inquire into sudden or unnatural deaths unless otherwise directed by, 

S. 174 ... ... ... ... ... 178 

of coinmitment to Court of Session or High Court, when to be made, 

S. 213 .. • ... ... 239 

final, to be entered in record of summary trial, S. 263 . ... 275 

directing* trials before Court of Session to be by jury ; power to make, 

revoke and alter, S. 269 ... ... ... ... 280 

Orders by officers preparing or revising list of jurors or assessors for Court of 

Session, finality of, S. 324 ... ... ... 319 

to be passed by High Court on proceedings when they are not under- 
stood by accused, S. 341 ... ... 329' 
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Obdeu postponing or adjourning proceedings, to state reasons ; if not made by 
a High Court, to be signed by the presiding Judge, S. 344 
final, and its date, to bo recorded in Presidency Magistrate’s judgment, 

S. 370 ... ... . .. 

of confirmation, not to be made by High Court before expiry of period 
allowed for appeal, S, 376 

in case of difference of opinion as to case submitted to High Court for 
confirmation of sentence, S. 378 

in case submitted to High Court for confirmation of sentence ; copy of, 
to be^eiit to Court of Session, S. 379 
appealed against ; copy of, to accom])any appeal, S. 419 
powers of Appellate Court in respect of any, S. 423 ... ... 

when Judges of Appellate Court are equally divided, S. 429 ... 
on appeal, finality of, S. 430 

in certain cases of nuisance and in magisterial inquests : records may 
not be called for by superior Courts, S. 435 ... 
right of European British subject to apply for order to produce his 
person, S. 456 

for maintenance of wives and children : Magistrates who may pass, 

S. 4S8 ^ ... ... ... 

how enforced, ih. 

alteration in allowance, S. 489 ... 

copy of, to be given to person in whoso favour it is made : order en- 
forceable by any Magistrate, S. 490 ... 
to fiml suHicient sureties when those accepted have proved insufficient, 

S. 501 ... ... ... 

for recovery of penalty of bond, appeal from and revision of, S. 515... 
for disposal of property : passing order ; High Court or Court of 
Session may direct committing Magistrate to carry it into effect ; 
time for appeal to be allowed, S. 517 
for disposal of property, may take form of reference to District or 
Sub-divisional IMagisirate, S 518 

for payment to innocent purchaser of money found on prisoner, S. 519 
for disposal of property, stay of, S. 520 

for restoration of immoveable proi)erty : such order not to prejudice 
rights which may be established by civil suit, S. 522 
for sale of propei ty seized by police appeals ; against such orders, S. 524 
for transfer of case : such order not to be made unless twenty-four 
hours have elapsed between notice and hearing of application, S. 526 
of attachment, forms of, Sob. V. 4 
Okdebs for removal of nuisances, forms of, Sch. V. 16 

other, in nuisance cases, forms of, Sch. V. 17 to 21 ... 610, 

Obder declaring party entitled to retain possession of land, &c., in dispute ; 
form of, lljch. V. 22 ... 

• prohibiting the doing of anything on land or water, form of, 

Sob. V. 26 ... 

Ounn, investiture of District Magistrate with special powers in, S. 30 
Owners of land, and their agents, bound to report certain matters, S. 45 

P. 

Pan JAB, investiture of District Magistrate with special powers in the, S. 30 
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Pardon, tender of, Ss. 337, 338... ... ... 323, 327 

commitment of person to whom, lias been tendered, S. 339 ... ... 828 

saving of Her Majesty’s right to grant, S. 401 ... ... 391 

proceedings not vitiated when . Magistrate not empowered tenders, 

S. 529 ... ... ... 485 

Paekntaoe of accused, to be entered in record of summary trial, 8. 2G3 ... 275 

when to be recorded in Presidency Magistrate’s judg- 
ment, S 370 ... ... ... 361 

Particitlabs as to time, place or person, to be stated in charge, S 222 ... 243 

as to manner of committing ofEence, when to be stated in charge, 

S. 223 ... ... ... ’ •. ih, 

of offence, to be stated to accused in trials of summons-cases, 

S. 242 ... ... ... ... 255 

to bo recorded in summary trials where no appeal lies, S. 263 ... 275 

mentioned in section 263, to be embodied in judgment in sum- 
mary trials where there is an appeal, S. 2()L.. . ... 277 

to be recorded by Presidency Magistrate instead of a judgment, 

S. 370 ... ... ... ... 361 

Parties, optional with Court of Revision to hear, S. 410 ... ... 418 

commission, return thereto and depositions of witnesses, to be open 

to inspection of, and may be read in evidence by, 8 507 ... 46> 

convenience of, ground for transfer of case by High Court or by 
Governor General in Council, S. 527 ... ... ... 484 

Payment of rent to absconder, order proliibiting, S. 88 ... ... 101 

of expenses of local inquiry into dispute concerning land, &c., de- 
claration as to, S. 148 ... ... ... ... 153 

to innocent purchaser of money found on prisoner, 8. 519 ... 476 

for compensation to be taken into account in subsequent civil suit, 

S. 516 ... ... ... 504 

Peace, Public to assist Magistrates and Police in prevention of breach of 

the, 8. 42 ... ... ... ... 70 

breach of the, security on conviction of : bond to be void if convic- 
tion is subsequently set aside, S. 106 ... ... 112 

breach of the, order for security on receipt of iiiformatipn as to 

likelihood of, 8. 107 ... ... ... 114 

procedure of Magistrate, &c., not empowered under 

section 107, on apprehension of, S. 108 ... 110 

issue of warrant of arrest in view to prevent, S. Ill ... 121 

keeping the, power to dis])ense with attendance of person called upon 

to show cause against furnishing security for, 8. 116 ... 122 

order for security for keeping the ; form of inquiry as to truth of 
information in case of, 8. 117 ... ... ... ih. 

security for keeping the, passing, after inquiry, order for, S. 118 ... 124 

discharge on proof of no necessity to require security for keeping 
the, 8. 119 ... ... ... ... 125 

contents of bond for keeping the : wh.at constitutes breach of 
bond S. 121 ... ... ... ' ... ... ib. 

failure to give security for keeping the, kind of imprisonment award- 
able on, S. 123 ... ... ... ... 126 

power of District Magistrate to cancel any bond for keeping the, 8. 125 128 



INDEX. 


839 


PAGE 

Peace^^ public, assembly of persons likely to cause disturbance of, to disperse 

on command, S. I'll ... ... ... ... 129 

® procedure on receipt of imformation as to dispute concerning land, 

&c., which is likely to cause breach of the, S. 145 ... ... 146 

procedure on receipt of information as to dispute concerning ease- 
ments, &c , which is likely to cause breach of the, S. 147 ... 152 

insult with intent to provoke breach of the ; may be tried summarily, 

S. 260 ... ... 270 

insult with intent to provoke breach of the, compoundable, S. 345 ... 336 

discharge of bond for keeping the : proceedings void when discharge 
made by Magistrate not empowered, S. 530 ... ... ,,, 486 

form of bond to keep the, Sch. V. 10 ... ... ... 607 

form of summons on information of probable breach of the, Sch. 

V. 12 ... ... ... ib. 

form of warrant of commitment on failure to find security to keep 

the, Sch. V. 13 ... ... ... ... 608 

form of notice to Principal on forfeiture of bond to keep the, Sch. 

V.49 ... ... ... 624 

form of warrant to attach property of Principal on breach of bond 
to keep the, Sch. V. 50 .. ... ... ... tb> 

t form of warrant of imprisonment on breach of bond to keep the, 

Sch. V. 51 ... ... ... 625 

Peaceable conduct, discharge of sureties to bond for, S. 126 128 

Penal seuyitulb, sentence of, passed on escaped convict when to take effect 
such sentence to be deemed severer than one of impri- 
* sonment, S. 396 ... ... ♦ ... ... 387 

commutation of sentence of, S. 402 ... ... 392 

Pending cases to be decided under Code : Courts to bo guided by High 

Court rules in cases of doubt, S. 558 ... ... 613 

PERisnABLE Property of absconders, proviso as to speedy sale of, S. 88 ... 101 

power to sell, S. 525 ,,, ... ... 480 

Petition of appeal, S. 419 ... ••• 402 

Petty cases, certain, no appeal in, S. 413 ... ... ... 399 

referred to in section 413, when a^ipeal may be brought in, S. 415 '400 

PiiOTOORAPiTY, imfluded in “ Writing,” S. 4 ... 40 

Place, definition of , S. 4 ... ... ... ... 43 

Places and times of sitting, framing of rules for mufussal Benches regarding, 

S. 16 ... 52 

. of rules for Presidency Benches regard- 
ing, S. 21 ... ... 55 

Place of arrest, period of detention of arrested persons, exclusive of timo of 

journey from, S. 61 ... ... 87 

of search, restriction of search-warrant as to, S. 97 ... ... 108 

suspected to contain stolen proi^erty, forged documents, &c , search 
of, S. 98 ... ... ,,, ib, 

power of Magistrate to direct search of, in his presence, S. 105 ... 112 

public, conditional order for removal of nuisance from, S. 133 ... 132 

certain property and places included in public place”, S. 133 ... 133 

Places, affixing in appropriate, notice of order for removal of nuisance, 

S. 134 ... ... ... ... 136 
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PAGE 

Place, order in urgent case of nuisance may be directed to the public when 

frequenting or visiting a particular, S. 144 ... .... 143 

suspected to contain false weights or measures, search by police of, ‘ 

S. 153 ... ,... ... 155 

of inquiry or trial, police power of investigation into cognizable cases 
subject to provisions in Chapter xv as to, S. 15(5 ... ... 168 

in which offence was committed, to be specified in sanction for prose- 
cutions for contempts of lawful authority of public servants, &c., 

S. 195 ... ... ... ... ... 207 

particulars as to, to be stated in charge, S. 222... ... ... 243 

Plea in warrant-cases, to be recorded by Magistrate, S. 255 ... ... 265 

Magistrate may convict on, ... ... ... ih, 

of accused, to be entered in record of summary trial, S. 263 ... 275 

before High Courts and Courts of Session, to he recorded, S. 271 ... 284 

High Courts and Courts of Session may convict on, ih. .. ... ib. 

procedure by High Courts and Courts of Session, failing, S. 272 ... 2S5 

of accused, to be recorded in Presidency Magistrate’s judgment, S. 370 361 

appeal where accused has been convicted on his own, S. 412 ... 899 

Pleadeb, definition of, S. 4 ... ... ... ... 42 

appearance by, of person called upon to show cause against furnish- 
ing security for keeping the peace, S. 116 ... ... 122 

appearance by, of parties to dispute concerning land, &c., S. 145 ... 14(5' 

Magistrate may allow accused to appear by, 8. 205 .. ... 222 

opening case for defence : examining witnesses ; summing up, S. 290 209 

right of accused to be defended by a, S. 340 ... ... 828 

when personal attendance of accused dispensed with, evidence taken 
under certain chapters to be taken in presence of his, 8. 853 . 344 

for accused, evidence in certain cases in mufassal to be read over to 
witnesses in presence of, S. 360 ... ... ^ ... 352 

for accused, interpretation of evidence to, S. 361 ... ... ih. 

judgment to be pronounced in presence of accused or bis, S. 3GG ... 357 

for appellant may present appeal, 8. 419 ... ... 402 

to have an opportunity of being heard before sum- 
• ' inary rejection of appeal, S. 42 L ... ... 404 

notice of appeal when to bo given to, S. 422 ... 405 

bearing, 8. 423... ... ... ... ib. 

or a|)pellant himself, additional evidence for Appellate 
Court ordinarily to be taken in presence of, 8. 428 409 

privately instructed, to bo under Public Ih'osecutor’s 
direction, 8. 493 ... ... ... 459 

any person conducting prosecution may do so personally or by, S. 495 461 

examination of witnesses by, when commission is issued, 8. 505 ... 468 

Poisoning, circular issued for guidance of Bengal Police in cases of suspected, 

S. 174 wo/e ... • ... 181 


Police, Magistrate of : corresponding expression in Code, S. 3 

how to deal with offenders arrested by private persons, S. 69 
local,, to assist in executing warrant of arrest directed to Police-officer 
for execution outside jurisdiction, S. 84 
statements of witnesses to, not to be signed or admitted in evidence,- 
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PoLiCTEy Magistrate authorizing detention of accused in custody of^ to record 

reasons, S. 167 ... ... ... ... 171 

Magistrate to hold inquiry into cause of death of person dying while 
in custody of, S. 176 ... , ... ... ... 190 

rules for guidance of, for conducting prosecutions in Bengal, 

S. 495 note ... ... ... ... ... 461 

investigation by, ordered by Magistrate not empowered : proceedings^ 

not vitiated, S. 529 ... ... ... ... 485^ 

PoLlOE-orFiCEfiS, village, in Bombay Presidency, not affected by Code, except 

as specially provided, S. 1 ... ... 38 

report of, not a “ complaint,” S. 4 ... ... 39 

certain, when considered ‘‘ OHiccrs in charge of Police- 
stations,” ih. ... ... ... ... 42 

name of offence and case for and in which arrest may be 

made without warrant by, ... ... ih^ 

name of offence and case for and in which arrest may not 
be made without warrant by, ih, ... ... 43 

Public when to assist, S. 42 ... ... 70 

Public to give information of certain offences to neare.st, 

S. 44 ... ... 71 

village, bound to report certain matters, S. 45 ... 73 

or other person, arrests how to ho njado by, S. 46 ... ... 75 

procedure by, on resistance to arrest, ih, . . . ib. 
search of premises by, in order to effect an arrest, S. 47 ... 76 

procedure of, where ingress to place in view to effecting an 

arrest not obtainable, 8. 48 ... ... ib, 

breaking open door or window by, for purposes of liberation 
after entry into place in order to effect an arrest, S. 49... 77 

search of arrested ]>ers'ons by, S. 51 ... ... ib, 

arrest without warrant, by, 8. 54 ... ... ... 78 

ill the execution of his duty ; arrest, without warrant, of 

person obstneting, ib. ... ... .. ib, 

subordinate, dc[>utation of, to arrest without warrant, S. 56 85 

refusal to give name and residence to, S 57 ... • 

pursuit of offenders into other jurisdictions by, S. 58 ... ib. 

offendei-s arrested by private persons to be made over to a, 

8. 59 . . ... ... ... 86 

arresting without warrant, to take or send offender to 

Magistrate or to oliicer in 
chai'ge of Police-station, 

S. 60 ib. 

not to detain offender for 

more than 24 hours, S Gl 87 
discharge of persons arrested by, without warrant, 8. 63 89 

summons ordinarily to bo served by a, 8. G8 ... 90 

direction of warrant of arrest to, 8. 77 ... ... 9G 

execution of warrant of arrest when directed to more than 
one, S. 77 ... ... ib. 

persons arrested by landholders, &c., under warrant, to bo 
made over to nearest, S. 78 ... ... ... 97 

execution of warrant of arrest directed to, S. 79 ... ib^ 
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Police- OFFICEES, or other i>orson making arrest, notification of substance of 

warrant by, S. 80 
arresting under warrant, to pro- 
duce prisoner before Court 
without delay, S. 81 

warrant of arrest for execution outside jurisdiction, not 
necessarily to be directed to a, S. 83 
warrant of arrest for execution outside jurisdiction directed 
to a, S. 84 ... 

not below rank of officer in charge of a Police-station, 
endorsement of warrant of arrest for execution outside 
jurisdiction by a, 

authorization of, to search place suspected to contain 
stolen property, forged documents, &c., S. 98 
issue of warrant on report of, for arrest ot party required to 
show cause under section 107, 100 or 110, S. 114 
protection of, against prosecution for acts done under Chap- 
ter ix, S. 132 

to prevent cognizable offences, S. 149... 

duty of, on receiving information of design to commit cogni- 
zable offence, S 150 

may arrest to prevent cognizable offence, S. 151 

may prevent injury to public property, S. 152 
investigation of non-cognizable case by, S. 155 
investigating cognizable case, proceedings of, not to be called 
in question, S. 156 

subordinate, deputation of, to investigate susi)ected cogni- 
zable offence : when such deputation may be dispensed 

with, S. 157 ... ... 

power of, to require attendance of witnesses, S. 160 
examination of witnesses by, S. 161 

iiot to offer any inducement to confess nor prevent voluntary 
confession, 8. 163 

power of Magistrate not being a, to record statements and 
confessions before inquiry or trial, S. 164 .. 
making investigation under Chapter xiv, search by or under 
orders of, S. 165 

subordinate, holding investigation, to submit report, S. 168 
complainants and witnesses not to be required to go to the 
Court with, S. 171 

holding an investigation, to keep a diary of his proceedings, 
S. 172 ... ... 


using his diary at an inquiry on trial ; procedure, ih, ••• 
Court using police diary at an inquiry or trial for the pur- 
pose of contradicting, ih, ... ... 

to sign his report on unnatural or sudden death, S. 174 
may forward corpse to Medical Officer for examination, ih,.., 
circular issued for guidance of, in Bengal in cases of sus- 
pected poisoning, ih, note ... 

person arrested for offence committed beyond jurisdiction, 
when to be delivered to, S. 187 ... 
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Police- OFPTCE us, power to direct, to hold local investigation prior to proceed- 
ings being taken upon a complaint, S. 202 ... 217 

may without warrant arrest person, suspension or remission 
of whose sentence has been cancelled, S. 401 ... ... 391 

appointment of, to act as Public Prosecutor, 8, 492 ... 458 

any Magistrate may permit any person, except certain Police- 
ofRcers, to conduct the prosecution, S. 495 ... • ... 461 

Rules for guidance of, for conducting prosecutions in Bengal, 
ib, note ... ... ... ... ih. 

seizure by, of property taken under section 51 or stolen ; 

procedure, S. 528 ... ... ... ... 478 

See Subordinate Fol ice-officer » 

Police bepout as to dispute concerning land, &c., likely to cause breach of 

peace; procedure on receipt of, S. 145 ... ... 146 

as to dispute concerning easements, &c. ; procedure on receipt 

of, S. 147 ... ... 152 

report of suspected cognizable offence to Magistrate empow- 
ered to take cognizance upon a, S. 157 ... ... 158 

cognizance of offences upon, S 191 ... ... 201 

proceedings not vitiated when Magistrate not empowered 
takes cognizance upon, S. 529 ... ... ... 485 

JPoLTCE-STATlON, definition of, S. 4 ... •^ ... ... 42 

certain officers at, when considered Officers in charge of 
Police-stations,” ib. ... ... ... ih, 

certain persons bound to report certain matters to officer in 
charge of nearest, S. 45 ... ... ... 73 

arrest of persons under certain circumstances concealing 

their presence within limits of, S. 55... 83 

having no moans of subsistence, Ac., 
witliin limits of, ih, ... ... ih. 

offenders arrested by private persons to be taken, in absence 
of Police-officer, to nearest, 8. 59 ... ... 86 

report of arrests without warrant within limits of, S. 62 ... 88 

search within limits of, for false weights or measures, S. 158 155 

procedure by police on receipt of information concerning • 
commission of non-cognizable offence within limits of, 

S. 155 ... ... ... ... 157 

police may investigate cognizable case which may be inquired 
into or tried by Court having jurisdiction within limits of, 

S. 156 ... ... ... ... 158 

scarcli by or under orders of Police-officer in any place within 
limits of his, 8. 165 ... ... ... 169 

See Officer in charge of Police-station, 

Political Agent to certify fitness of inquiry into charge of offence commit- 
ted in Native State, 8. 188 ... ... 199 

• definition of, S. 190 ... ... ... 201 

wlien commission for examination of witnesses to be direc- 
ted to : his duty on receiving same, 8. 508 ... 466 

POBTS of Presidency-towns, Presidency Magistrates to exercise jurisdiction 

within limits of, 8. 19 ••• 55 
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Possession of stolen property, forged documents, &c., Police-officer autho- 
rized under warrant to take, S. 98 ... ... 108 

fact of actual ; order to parties to dispute concerning land, <fcc., 
to put in statement of claims respecting, S. 145 ... ... 146 

of land, &c., occasioning dispute : Magistrate to decide who is in 

possession, without refereiiQc to merits of claims as to right of 
possession, ih, ... ... ... ih, 

of land, &c., occasioning dispute ; party in, to continue to hold it 

undisturbed until legally evicted, ih. ... ... ih, 

actual, by any disputant ; attachment of land, &c , occasioning 
disi)utc, failing proof of, S. 140 ... ... 151 

search by or under orders of Police-officer for thing not known 
to bo in any person’s, S. 105 ... ... ... 109 

Post, transmission of warrants of arrest through the, S. 83 ... ... 98 

Post isroRTEM, Pombay Government rules for guidance of medical officers in 

conducting, 8. 174 ... ... ... 182 

PosT-OlTiCE laws, oft’enees against, may be inquired into and tried in Presi- 

dc'uey-lowns, S. 184 ... ... ... ... 197 

De])arlnient employes, exempted from serving as iurors or 
assessors, B. 320 ... ... ,,, ... 317 

Postponement of issue of jn’oeess on a comi)laint, S. 202 ... ... 217 

of proccjedhigs, ])ower to order, S. 344 ... ... 334 

PovvEiis, special, conferred by otiior laws, 8. 1 ... ... ... Sf 

conferred by fonuer Acts, continued, S. 2 ... ... 38 

^‘Ollicer exercising (or ‘having’) the (or the ‘full’), of a Magistrate ; 

corresponding expression in Code, S. 3 ,,, ... ... 39 

of District Magistrate, to be exercised by temporary successor, S. 11 40 

of subordinate mufassal Magistrates, definition of local areas for 

the exercise of ; their juris- 
diction and powers, when 
not specially deQncd, S. 12 46 

Power of appointing Sub-divisional Magistrates, delegation of Local Govern- 
ment’s, S. 13 ... ... ... ... ... 49 

Powers, conferment of, on Special Magistrates : such powers, for what pur- 
])Oses conferrible ; not to be conferred on certain Police-officers, 

S. 14 ... ... ... ... ... 60 

of Local Governments in apipointing S^^ecial Magistrates, delegation 

of, ih. ... ... ih, 

of Denches of Magistrates, S. 15 ... ... ... ih. 

in a Sub-division, subordination to Sub-divisional Magistrate of 
Benches exercising, S. 17 ... ... ... ... 53 

of Cliief Magistrates in Presidency- towns, S. 21 ... ... 55 

Power to try as a Magistrate all offences not punishable with death ; investi- 
ture of District Magistrate with, S. 30 ... ... ... 59 

Powers, Magistrates awarding imprisonment in default of payment of fine, 

not to exceed their, S. 33 ... ... 62 

ordinary, S. 36 ... ... ... 68 

additional, S. 37 ... ... ••• 69 

mode of conferring Magistrates’, S. 39 ... ... ... ih, 

continuance of Magistrates’, S. 40 ... ... ih. 

cancellation of, S. 41 ... ,,, ... ... 70 
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PowEBS, of receivers appointed for attachment of property of absconders, 

• S. 88 ... ... ... ... ... 101 

to try or commit for trial ; order by first or second class Magistrate 

having, for police investigation into non-cognizable case, S. 155... 157 

exerciseable by police in investigathig non-cognizable case, ih. ... ih, 
to inquire or try, police investigation into cognizable case limited to 

cases in which Court has, S. 156 ... ... • ... 158 

of Magistrate inquiring into cause of sudden or unnatural death, 

S. 179... ... ... ... 190 

of person, not having magisterial or police powers, holding investi- 
gation prior to proceedings being taken upon a complaint, S. 202 217 

conferred by section SI, cases in wliich a District Magistrate exer- 
cises, not to be tried summarily, S. 200 ... ... 271 

of High Court dealing with case in which Sessions Judge has 


disagreed with verdict of juiy, S. 307 ... ... ... 309 

of Appellate Court in disposing of appeal, S. 4*23 .... ... 405 

of High Court in revision, S. 439 ... ... ... 416 

of Civil or Jievenue Court bolding inquiry into cases of contempt 

&c., mentioned ill section, S. 478 ... ... ... 446 

of officer taking evidence on commission, S. 503 ... ... 466 

of superior ollicers of Police, S. 550 ... ... ... 507 


of Local Orovemment, exerciseable from time td time, S. 557 ... 513 

ordinary, of mufassal Magistrates, Sch. HI ... ... 600-a 

additional, with which mufassal Magistrates may be invested, 

Sch. IV ... ... ... 601 

Pbedecessor in office, any Magistrate may rescind or alter orders made in 

virgent cases of nuisance by a, S. 111... ... ... 143 

Magistrate may act on evidence recorded by bi.s, S. 350 ... 342 

.Ptieonant ■woT\rAiv, postponement of caiutal sentence on, S. 382 ... ... 368 

Presence of Magistrate, arrest of person committing offence in, S. 61 ... 89 

arrest in Magistrate’s, S. 65 ... ... 89 

proof of service of summons when serving officer not present at 

bearing of case, S. 74 ... ... ... ... 93 

of witnesses, search under search-warrant to bo conducted in, S. 103 ^ HI 
power of Magistrate to direct search in his, S. 105 .,,**^Xl2~ 

of party in Couit, procedure with order for showing cause under 

section 107, 109 or 110 on, S. 113 ... 121 

inquiry as to truth of information after 
reading or explaining order under section 
112 upon, S. 115 ... ... 122 

of two or more respectable inhabitants of the neighbourhood, 
police investigation into sudden or unnatural death to be made 

in, 8. 174 ... ... ... 178 

of accused, examination of supplementary witnesses to be taken 

in, S. 219 ... ... ... ... 239 

evidence taken under certain chapters to bo taken in presence of 

accused or bis pleader, S. 353 ... ... ... 344 

evidence in certain cases in mufassal to be taken down in presence 

and bearing of Judge or Magistrate, 

S. 356 ... ... 346 
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Peesence evidenco in certain cases in* mufassal to he read over to witnesses 

in presence of accused or his pleader^ 

S. 360 ... 30? 

of accused or his pleader, judgment to be pronounced in, S. 366 ... 357 

Present in Court, power to take bond for appearance of person, S. 91 ... 105 

pRESiOENCX Magistrate: corresponding expression in former Acts, S. 3 ... 39 

Court of, one class of Criminal Courts, S. 6 ... 4li 

appointment of, S. 18 ... ... 51 

local limits of jurisdiction of, S. 19 ... 55 

in liombay, to exercise jurisdiction held by Bombay 
Court of Petty Sessions, S. 20 .. ... ih, 

Presireitcy Magistrates, framing of rules for guidance of, S. 21 ... 55 

Justices of the Petico in virtue of their olTice, S. 25 57 

Courts of, sentences which may be passed by, S. 32 61 

warrant of arrest issued by, always to be directed 

to a Police-olhcer, S. 77 ... ... 90 

Presidency Magistrate, authorization by, of search of place suspected to 

contain stolen proi)erty, forged documents, &c., 

S. 98 ... ... 108 

may issue search-warrant for discovery of persons 
wrongfully confined, S. 100 ... ... 110 

power of Court of, to require security for keeping ** 
the peace on conviction, S. 106 ... ... 112 

power of, to issue order to show cause against 
security for keeping the peace before conviction, 

S. 107 ... ... ... 114 

power of, to issue order to vagrants and suspected 
persons to show cause against security for good 
behaviour, S. 109 ... ... ... 110 

power of, to issue order to habitual offenders to 
show cause against security for good behaviour, 

S. 110 ... ... ... 117 

when to lay before High Court proceedings in 
case of failure to comply with order for security 
under section 106 or 118, S. 123 ... ... 126 

power of, to rtdease person imprisoned for failing 
to give security, S. 124 ,,, ... 127 

report by, to High Court, in view to release of 

person imprisoned for failing to give security, ib, ibn 
discharge by, of sureties to bond for peaceable con- 
duct or for good behaviour, S. 126 ... ... 128 

power of, to issue process for offence committed be- 
yond his local jurisdiction, S. 186 ... 198 

cognizance of offences by, S. 191 ... ... 201 

taking cognizance upon complaint, procedure by, 

S. 200 ... ... ... 215^ 

power of, to direct local investigation before pro- 
ceeding upon a complaint, S. 202 ... ... 217 

may commit to Court of Session and High Court, 

S. 206 ... ... ... 223 
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Pbesidenct MaOISTBAte not required to record reasons on refusing to issue 

process for production of further evidence, S. 208 228 
• not required to record reasons for commitment ' 

when sending, accused to Court of Session or 
High Court, S. 213 ... ... 229 

power of, to stop proceedings iu summons-cases 
when no complainant, S. 219 ... ... 259 

may tender pardon, S. »337 ... ... 323 

not required to record reasons for tendering a 
pardon, ... ... ... ih, 

may exclude any person from Court, S. 352 ... 341 

record of evidence in certain cases in Court of, 

S. 362 ... ... ... 353 

not required to make a memorandum of accused’s 
examination when he does not record the examin- 
ation himself, S. 364 .. ... ... 354 

particulars to be recorded by, instead of a judg- 
ment, S. 370 ... ... 361 

appeal from sentence, of, S. 411 ... ... 398 

conviction by, on accused’s own plea, 

S. 412 ... ... 399 

reference by, to High Court, S. 432 ... 410 

to carry out High Court’s order on reference, 

S. 433 ... ... ... 411 

statement by, of grounds of his decision, to be 
considered by High Court revising proceedings, 

S. 441 ... ... ... 418 

who is a Justice of the Peace, may inquire into 

and try charges against European Jiritish sub- 
jects, S. 413 ... ... ... 419 

may try contempts, &c., mentioned in section 195, 
when committed before himself : such Magisinite 
may himself dispose of case instead of sending 
it for inquiry to another Magistrate, S. 487 . 4 6 3 * 

may pass oiders for maintenance of wives and 
children, and appoint persons to receive pay- 
ments ; and rnaj^ enforce such orders, S. 488 ... 453 

may alter rate of allowance sanctioned under sec- 
tion 488, S. 489 ... ... ... 456 

issue by, of commission for examination of wit- 
nesses, S. 503 ... ... ... 466 

when commission may be directed to, S. 504 ... 467 

may proceed iu any case of forfeiture of bond, 

8. 514 ... ... ... 473 

property seized by police may be sold under 

orders of, S. 524 ... 479 

power of, to order prisoner in jail to be brought 
up for examination, S. 542 ... ... 494 

power of, to compel restoration of abducted females, 

S. 651 ... ... 507 

See Chief Presidency Magistrate, 
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PiiESiDENCT-TOW, definitiion of, S. 4 ... ... .^. dD 

pEESiEENCr-TOWifS, not included in Sessions Divisions, S. 7 ... ... 45 

deemed districts, ih. ... ... tb. 

not to be divided into sub-divisions, S. 8 ... ib, 

appointment of Magistrates for, S. 18 ... ... 54 

Presidency Magistrates to exercise jurisdiction in, S. 19... 55 

powers of Chief Magistrates in, S. 21 ... ... zb. 

Chief Magistrates to make rules for guidance of other 
Magistrates in, ib. ... ... ... ib, 

appointment of Justices of the Peace for, S. 23 ... 56 

present Justices of the Peace in, to continue to hold 
oliice, S. 24 ... ... ... 57 

Presidency Magistrates Ju.stices of the Peace for, S. 25 ... ib. 

Public to assist Magistrates and Police, both within and 
without, S. 42 ... ... ... 70 

Public to give information of certain offences, both within 
and without, S. 44 ... ... ... 71 

commissions for examination of witnesses in, S. 504 ... 407 

compensation to person groundlessly given in charge in, 

S. 552 ... ... 508 

Peesidino Oeficee or Couet, signature and sealing of summons by, S. 08... 90 

signature and sealing of warrant by. S. 75 ... 91i 

power of, to take bond for appearance of per- 
son whose appearance or arrest lie may 

order, S. 91 ... 105 

issue of warrant by, on breach of bond for 
ap])earance, S. 92 ... ... ib. 

Feinting, included in ^‘Writing,” 8. 4 ... ... ... ... 40 

Peisonee, discharge of jury in case of sickness of, S. 283 ... ... 291 

certain High Courts may direct production of, to give evi- 
dence, S. 491 ... ... ... 458 

certain High Courts may direct production of, before Court- 

martial or Commissioners, ... ... ... ib. 

removal of, from one custody to another ; certain High Courts 

may direct, ib. ... ... ... ... ib. 

in jail : power to order bis being brought up for examination ; 
officer in charge of jail to provide tor his sale custody while 
absent from jail, S. 542 ... ... ... 494 

PeoceeuEE, special, prescribed by other laws, S, 1 ... 37 

barred by former Acts, not restored, S. 2 ... ... 38 

to be adopted in inquiries into cases triable by Court of Ses- 
sion or High Court, indicated, S. 207 ... 228 

to be observed in trial of summons-cases, indicated, S. 241 ... 255 

to be observed in trial of warrant-cases, indicated, S. 251 ... 202 

for summons and warrant-cases applicable with certain excep- 
tion!?, to summary trials, S. 262 ... ... ... 275 

on trial of European liritish subject and person of another race 
jointly accused, S. 452 ... ... ... ... 423 

to be observed by High Court trying case withdrawn from subor- 
dinate Court; S. 526 ^ «»• 
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Peoc BIDDINGS by authorized persons for collection of evidence, included in 
“ Investigation/’ S. 4 ... 
judicial, definition of, ^6. 

stay of, when propriety of order for removal of nuisance failed 
to be established, S. 137 

stay of, when jury finds order for removal of nuisance reasonable, 

S. 139 ... ... ... 

further, bar to, in case ot offence committed out of British 
India, S. 188 

in summons-cases, power to stop, when no complainant, S. 249 
date of termination of, to be entered in record of summary 

trial. S. 263 ... ... 

staying ; entry on unsustainable charge, to have effect of, S. 273 
stay of, on motion of Advocate General, S. 333 

. Proclamation for absconder, publication of, S. 87 

statement by Court as to publication of, ^5. 
disposal of attached property on non-appearance 
in accordance with, S. 88 

restoration of attached property on absconder’s proving in- 
sufficient notice of, S. 89 
of order for removal of nuisance, S. 134 
for owner of i)roj)erty seized by police, S. 523 
requiring aj)pearance of a person accused, form of, Sch. V. 4 ., 
attendance of a witness, form of, Sch. V. 5 
of property seized by police, Magistrate to make order respect- 
ing, S. 523 ... 

Projiibitton of delivery of property or payment of rent to absconder, order 
for, S. 88 

against keeping noxious goods or merchandize, conditional order 
of, S. 133 

of repetition or continuance of nuisance, S 143 
Proof of due service of summons, issue of warrant on non-appearance after, 
S. 90 ... .. ... 


of fact of person being an habitual offender, mode of, S. 117 
discharge after inquiry under section 117, when necessity to bind over 
to keep the peace or to be of good behaviour is not proved, S. 119 ... 
of jn’evious conviction or acquittal, modes of, S 511 
of forfeiture of bond ; grounds fb be recorded, S. 514 
Property stolen, power of police to arrest without warrant persons posses- 
sing, S. 54 

stolen, arrest of persons who are by repute habitual receivers of, 
S. 55 

moveable, or immoveable, of person absconding to prevent execu- 
tion of warrant of arrest ; attachment of, S. 88 ... ... 

attached, of absconder, disposal of, S. 88 
attached, restoration of, S. 89 

stolen or unlawfully obtained, search of place suspected to contain, 
S. 98 ... ... ^ •••... ••• 

security for keeping the peace or conviction of threatening injury 

to, S. 106 ... ... ... 
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Pkopebtt removed by Magistrate's order, sale of, in view to recovering costs 

of removal, S. 140 ... ... ... ^ ... 140 

moveable, distress and sale of any, in view to recovering costs of 

removing nuisance, .... ... ... ... ibm^ 

requiring person in urgent case of nuisance to take certain order 
with certain, S. 144... ... ... ... 143 

tangible immoveable, procedure on receipt of information as to dis- 
pute concerning, S. 145 ... ... 146 

tangible immoveable, procedure in reference to disputes as to right 
of doing or preventing the doing of anything upon, S. 147 ... 147 

stolen, assisting in concealment or disposal of, when may be tried 

summarily, S. 260 ... ... 270 

trial of persons previously convicted of certain offences against, 

S. 348 ... ... ... ... 340 - 

moveable, issue of warrant for distress and sale of, for recovery of 

line, S. 386 ... ... 371 

beyond jurisdiction, recovery of fine by distress and sale 
of, S. 387 . . . . ••• . - 373 

attached, appeal from order rejecting application for restoration of, 

S. 405 ... ... ... 396 

moveable, attachment and sale of, in view to recovery of penalty of 
bond ; issue of warrant ; its execution j procedure failing reco- 
very by such warrant, S. 514 ... ... ... 473 

in respect of which order for disposal may be passed procedure 
where High Court or Court of Session cannot itself deliver such 
property; what included in term “property,*' S. 517 ... ... 474 

order for disposal of, may take form of reference to District or 

Sub-divisional Magistrate, S. 518 ... .. ... 476 

stay of order for disposal of, S. 520 ... 477 

immoveable, power to restore possession of : saving of rights which 
may be established by civil suit, S. 522 ... ... ih. 

connected with an offence, or taken under section 51, or stolen ; 

procedure on seizure by police of, S. 523 ... ... ... 478 

seized by police: procedure when no claimant appears, S. 524 ... 479 

power to sell, when perishable, or when sale would benefit owner, 

S. 525 ... ... ... ... 480 

sale of, under section 524 or 525 : proceedings not vitiated when 

sale ordered by Magistrate not empowered, S. 529 485 

attachment and sale of, under section 88 : proceedings void when 
ordered by Magistrate not empowered, S. 530 ... ... 486 

immoveable : form of Magistrate’s order declaring party entitled 
to retain possession of land, &c., in dispute, Sch. 

V. 22 ... ... 611 

form of warrant of attachment in case of dispute 
as to possession of land, &c , Sch. V. 23 ... 612 

form of Magistrate’s order prohibiting the doing of 
anything on land or water, Sch. V. 24 ... ... ib. 

Pbosecution of Judges and public servants. Government may determine 

manner, &c., of, S, 197 ... ... ... 210 

opening case for, S. 286 ... ... 292 
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Peosecjjtiok, procedure after examination of witnesses for, S. 289 ... 297 

power of Advocate General to stay, S. 833 ••• ... 322 

to be conducted by Public Prosecutor, although a pleader has 

been privately instructed, S. ^93 ... 459 

Public Prosecutor may withdraw from : efEect of such with- 
drawal, S. 494 ... ... ... ... 460 

permission to conduct, necessary in the case of certain per- 
sons, S. 495 ... ... 461 

person conducting may do so personally or by pleader, ih, ... ih. 
power to order payment of expenses of, out of fine, S. 545 ••• 603 

form of bond to prosecute or give evidence, Sch. V. 26 ... 613 

Peosegutob, how to open his case, S. 286 ... 292 

to tender examination of accused before committing Magistrate, 

S. 287 ... ... ... ... aft. 

summing-up case by, S. 289... ... 297 

right of reply by, S. 292 ... .. ... 300 

charge to jury to be given on conclusion of reply by, S. 297 ... 302 

payment by accused of costs of, when case is transferred, S. 526 480 

See Fuhlic Frosecutor. 

Peovince, definition of, S. 4 ... ... ... ... 40 

• every, to be a Sessions Division or to consist of Sessions Divisions, 

• S. 7 ... ... ... 45 

Peovinces, investiture of District Magistrate with special powers in certain, 

S. 30 ... ... ... ... 59 

Public, when to assist Magistrates and Police, S. 42 ... ... 70 

to give information of certain offences, S. 44 ... ... 71 

conditional order for removal of obstruction or nuisance from way 
or river which may lawfully be used by, S. 133 ... ... 132 

• generally, when order in urgent case of nuisance may be directed to 

the, S. 144 ... ... 143 

property, prevention of injury to, S. 152 ... ... 155 

to have access to Courts : but presiding Judge or Magistrate may 

exclude any person, or the public generally, S. 352 ... ^344 

Public Peosecutoe, definition of, S. 4 ... 42 

trials before Court of Session to bo conducted by, S. 270 281 
notice of appeal to be given to Public Prosecutor : also 
copy of grounds of appeal, on his application, S. 422 405 
hearing, on an appeal, S. 423 ... ... tft. 

appointment of, S. 492 ... ... 458 

may plead in all Courts in cases under his charge : 
pleaders, privately instructed, to be under his direc- 
tion, S 493 ... ... ... 459 

may withdraw from prosecution : effect of such with- 
drawal, S. 494 ... ... ... 460 

may conduct prosecution without obtaining special per- 
mission, S 495 ... ... ... 461 

notice to, of application for transfer to case, S. 526 480 

Public Sbevants, contempts of lawful authority of ; previous sanction ne- 
cessary to prosecutions for, 8. 195 ••• 207 
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Public Seevants, cognizance of offences against, not to be taken except wi^h 

previous sanction of Government, &e. S. 197 ... 210 

Government may determine manner, &c., of prosecuting, ib, 2*11 
prosecution of : Iligh Court may not transfer case, S. 526 480 
disobeying direction of law with intent to cause injury ; 
form of charge, Sch. V. 28 ... ... 614 

Punishment, proportion, in certain cases, of imprisonment in default of fine 

to total awardable, S. 33 ... ... ... 62 

Punishments, Court of District Magistrate specially empowered may award 

combination of certain, S. 34 ... ... 64 

in cases of simultaneous convictions of several offences ; award, 
and, in certain cases, conimjiicement of, S. 35 ... 65 

in cases of simultaneous convictions of several offences, maxi- 
mum limit ... ... ... ... ih» 

Punishment, previous conviction to bo mentioned in charge when it is in- 
tended that it should affect the, S. 221 ... ... 241 

procedure when Magistrate cannot inflict adequate or proper : 
Magistral e receiving case from him not to exceed his powers 
under sections 32 and 33, S 349 ... ... 341 

to be stated in judgment, S. 367... ... ... 358 

other than death ; judgment to state reason why sentence of , 
death was not passed when it was awardable, ih, ... ... ih.. 

escaped convicts or offenders already sentenced, not to be ac- 
cused under section 396 or 307 from any punishment to 
which they arc liable upon former or subsequent conviction, 

S. 398 ... ... ... ... 380 

Punishments, suspension and remission of, S. 401 ... 391 

commutation of, S. 402 ... ... ... 392 

combination of ; appeal in petty cases and from summary con- 
victions in cases of, S. 415 ... ... ... 400 

remission of, in certain cases of contempt, on submission or 
apology, S. 484 ... ... ... 450 

PUESUIT of offenders into other jurisdictions, S. 58 ... ... ... 85 

. of persons escaped or rescued from custody : provisions of sections 

47 and 48, as to searching places, apifiicable, 8s. 06, 67 ... 89 

Q* 

Quashing commitments to Court of Session or High Court, S. 215 ... ••• 232 

conviction, in consequence of absence of or error in charge, S. 232 247 

irregular commitment, S. 532 ... ... ... 487 

Questions which witness at police investigation is bound to answer, and 

questions which he may refuse to answer, S. 161 ... 162 

Question by recording Magistrate as to whether confession is made volun- 
tarily, S. 164 ... ... 167 

may at any time be put to accused : accused not liable for false 
answers or for refusal to answer, but Court and jury to draw 
their inferences ; answers may be put in evidence, S. 342 ... 330 

put to accused, to be recorded in full, S. 364. ... ... 354 

when question of law of unusual difiiculty is likely to arise, High 
Court may transfer case, S. 526 4t80 
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Railway, Indian, Act (IV of 1879) offences underby whom triable, S. 29 note 69 
Public to assist Magistrates and Pojice in preventing injury to a, S. 42 70 

Railway Company, service of summons on servant of, S. 72... ... 92 

when servant of, may bo excused attendance as juror or 
assessor, S. 329 ... ... ' ... 321 

Railway laws, offences against, may be inquired into and tried in Presidency- 

towns, §. 184 ... ... ... 197 

Rape, Circular issued for guidance of Bengal Police in cases of suspected, 

S. 174 note ... ... 182 

Reasons to be recorded when Court issues warrant in lieu of summons, S. 90 104 

to be recorded when Magistrate rejects sureties offered for good be- 
haviour, S. 122 ... ... ... ... 126 

Police-officer to record, when not sending accused to Magistrate on 
police investigation not being completed in twenty-four hours, 

S. 125 ... ... ... 128 

Magistrates authorizing detention in police custody to record, S. 167 171 

to be reported to superior, when certain Magistrates authorize de- 
tention of accused persons under section 1(57, ih. ... ... ib. 

to be recorded on Magistrate refusing to issue process for production of 
further evidence, §. 208 ... ... ... ... 224 

to be recorded on Magistrate discharging accused at an early stage 

of an inquiry, S. 209 ... ... ... „ 226 

to be recorded by mufassal Magistrate wlien committing accused to 
Court of Session or High Court, S. 213 ... ... 229 

to be recorded wlien Magistrate stops proceedings in summons-cases 
instituted witliout complaint, S. 249 ... ... ... 259 

to be recorded when Magistrate discharges accused in warrant-cases 
before taking evidence or examining him, S. 253 . ... 263 

to bo recorded when Magistrate refuses to issue process for further 
evidence for defence in warrant-cases, S. 257 ... ... 263 

for conviction, brief statement of, to be entered in record of sum- 
mary trial, S. 263 ... ... ... ...•^275.. 

to be recorded when Sessions Judge submits jury^s verdict to High 

Court, S. 307 ... ... 309 

for tendering pardon, what Magistrates to record, S. 337 ... 323 

to be stated in order postjioning or adjouiaiing proceedings, S. 344 334 
to be recorded when Magistrate or Judge cannot himself prepare 
memorandum of substance of evidence, Ss. 355, 356 ... 345, 346 

to be recorded when Judge or Magistrate cannot take down evidence 
with his own hand, S. 357 ... ... ... 347 

to be recorded when Magistrate or Judge is unable to make memoran- 
dum of accused’s examination, S. 364 ... ... 354 

for decision, judgment to contain, S. 367 ... ... 358 

for not passing sentence of death, to he stated in judgment, ih. ... ih^ 
for conviction, when to be stated iu Presidency Magistrate’s judg- 
ment, S. 370 ... ... ... ... 361 

to be recorded when Appellate Court suspends sentence pending 
appeal; S. 426 ••• ... 403 
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Keasoes to be recorded when Court takes action on refusal to answer or tq 

produce document, S. 485 ... ... ... 450 

to be stated when subordinate Magistrate applies for issue of com* * 

mission, S. 606 ... ... 468 

ItECALLof prosecution witnesses by accused in warrant-cases, S. 256 ... 265 

of witnesses by Magistrate receiving case from another who could not 
pass sufficiently severe sentence, S. 349 ... ... ... 341 

of cases by District or Sub-divisional Magistrate, S. 528 ... 484 

power to recall witness at any stage of proceedings, S. 540 ... 492 

Eeceiveb, appointment of, for attachment of absconder’s moveable or im- 
moveable property, S. 88 ... ... ... ... 101 

appointed under section 88 ; powers, duties and liabilities of, S. 88 102 

Eegeiyebs of btolee propebty, certain persons bound to report residence 

of, S. 45 ... ... ... 73 

arrest of persons who are by repute habi- 
tual, S. 65 ... ... 83 

Beceiveb op stolen pbopebty, issue of order to habitual, to show cause 

against security for good behaviour, S. 110 117 

Receiving stolen pbopeett, and assisting in concealing it ; joinder of 

charges, S. 235, 111. ... ... 250 

charge of, in case where it is doubtful what , 
offence has been committed, S. 236, 111. ... 251 1 

under Penal Code, section 411, may be tried 
summarily when value does not exceed fifty 
rupees, S. 260 ... ... 270 

payment to innocent purchaser of money found 
on person convicted of, 8. 519 ... 476 

Recognizance for appearance of persons arrested under warrant, S. 76 ... 96 

deposit in lieu of, S, 513 ... ... ... 472 

Recobu of substance of report or information on which Magistrate acts when 
issuing process to person required to show cause under sec- 
tions 107, 109, or 110, S. 114 ... ... ... 121 

making entry on the, on proof of no necessity to require security for 
keeping the peace or for good behaviour, S. 119 ... ... 125 

of instructions of superior officer of Police on report of suspected 
cognizable offence, S. 158 ... ... ... 160 

of statements and confessions before inquiry or trial, S. 164 ... 167 

of evidence, statements before inquiry or trial to be recorded in 
manner prescribed for, id, ... ... ... ib, 

of inquiry, to be forwarded on commitment to Court of Session or 
High Court, S. 218 ... ... ... ... 234 

of inquiry, English translation of, to be forwarded when commitment 
is to High Court, ... ... ... ib, 

of accused person’s admission in trials of summons-cases, S. 243 ... 256 

of plea in warrant-cases, S. 255 ... ... ... 265 

written statement put in by accused during trial of warrant-casei to 
be filed with the, S. 256 ... .. ,,, ib, 

in summary trials in cases where no appeal lies, S. 263 ... 275 

where there is an appeal, 8. 264 ... 277 

language of, S. 265 ... 278 
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Becobd in summary trials held by Benches, to be signed by each member of 

the Bench when prepared by a clerk, S. 265 ... 279 

of plea in trials before High Courts and Courts of Session, S. 271... 284 

not complete unless it shows the n^Jture of the defence set up, S. 290 

note ... ... ... 300 

of questions put to jury in order to ascertain their verdict, and of 
their answers, S. 303 ... ... ... ... 307 

of assessors* opinions, S. 309 ... ... 312 

when Magistrate cannot pass sentence sufficiently severe, S. 349 ••• 341 

manner of recording evidence in the mufassal, indicated, S. 354 ... 344 

memorandum of substance of evidence, to form part of the, S. 355. .. 345 
translation of evidence given in English, when to form part of the, 

S. 356 ... ... ... 346 

of evidence in mufassal. Local Government may appoint manner and 
language of, S. 357 ... ... ... ... 347 

evidence in mufassal taken down from Judge or Magistrate’s dicta- 
tion, to form part of the, ih. ... ... ,,, ib. 

of evidence in certain cases in Presidency Magistrates* Courts, 
S.362... ... ... ... ... 353 

of examination of accused ; except in trials before chartered High 
Courts, in summons-cases, and in summary trials, S. 364 ... 354 

memorandum of accused’s examination, to be annexed to the, ib. ... ib^ 

by Court of Session of heads of charge to jury, S. 367 358 

judgment to be filed with : translation when also to be filed, S. 372... 363 

discretion of Appellate Court as to calling for, before rejecting appeal 
summarily, S. 421 ... ... ... ... 404 

Becobd, Appellate Court when to call for, in other cases, S. 423 ... 405 

of original Court to be amended in accordance with High Court’s 

decision on appeal, S. 425 ... ... 407 

to be made when Sessions Judge finds his powers inadequate, on trial 
of European British subject, S. 449... ... ... 422 

of case to be sent to Magistrate, on commitment by Civil or 

Eevenue Court, S. 479 ... ... 447 

in cases of contempt, Ss. 481, 482 ... ... 448,« 449 

commission, return thereto and depositions of witnesses to form part 

of the, S. 507 ... ... ... 469 

of evidence in absence of accused, S. 512 ... ... 472 

of grounds of proof that bond has been forfeited, S. 514 ... ... 473 

Becobds of inferior Courts, power to call for and examine, S. 435 ... 411 

called for by Sub-divisional Magistrate, when to 
be submitted to District Magistrate, ib, ib. 

procedure in reference to examination of, S. 436 — 

442 ... ... ... 412 to 418 

of subordinate Courts, power of certain Courts to make rules for 
inspection of, 8. 553... ... ... ... 503 

Becobbeb of Bangoon, a High Court” as regards proceedings against 

European British subjects, S. 4 41 

Rb- EXAM INATION of Complainant on transfer of case, not necessary, S. 200 ... 215 

of defence witnesses, S. 290 ... 299 

of witnesses by parties, when commission issued, S. 505 ... 463 
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Ee-kxamination power to re-examine witness at any stage of proceedings, 

S. 540 ... ... 492 

IvEFKaENCE and revision, finality of orders on appeal, except in regard to, * 

S. 430 ... , ... ... ... 410 

by Presidency Magistrate to High Court : Magistrate to carry 
out Court’s order ; payment of costs of reference, Ss. 432, 

433 ... ... ... ... 410, 411 

by Judge of High Court, S. 434 ... ... ... tb, 

orders of High Court regarding manner in which, to be made 
S. 438 note ... ... ... ... ... 414 

Court of, may direct order for disposal of property to bo stayed, 

S. 520 ... ... ... ... 477 

District or Sub-divisional Magistrate may withdraw and refer 
cases, S. 52S ... ... ... 484 

TtEFOR^rATOttiES, confinement of youthful offenders in, S. 399 ... 389 

Kkfkicsiiing memory, police diary when used for, S 172 176 

llEFUSALby committer of noii-cognizable offenoe to give name and residence, 

S. 51 ... ... ... ... ... 78 

to attend at Court of Session or High Court, or to execute bond 
for attendance ; detention of comjdaints and witnesses on, S. 217 233 

by Magi^trate to issue process for further evidence for defence in war- • 
rant-cases, S. 257 ... ... ... ... 268 » 

to answer, accused not liable for : but Court and jury to draw their 
inferences, S. 342 ... ... ... ... 330 

to answer questions or to produce document, imprisonment or com- 
mittal on, S 485 ... ... ... ,,, 450 

to maintain wife or child : order for maintenance, S. 488 ... ... 453 

of wife to live with her husband, ib, ... ' ... ... ib. 

to answer : form of IMagistrate’s or Judge’s warrant, of commitment 
. in cases where there is no fine, Sch. V. 39 ... ... 620 

Registrar under Registration Act, 1877, to be deemed a Court, S. 4S3 ... 449 

appeals from convictions by, in 
contempl-cascs, to whom to lie, 

S. 486... 451 

Reuearing of witnesses, may be demanded be accused when Magistrate is 

succeeded by another, S. 350 ... ... 312 

on detention of offender attending Court, S. 351 ... 343 

Release of committer of non -cognizable oJfence, on his true name and resi- 
dence being ascertained, S. 57 ... ... ... 85 

of persons arrested under warrant, on security for appearance being 
furnished, S. 76... ... ... ... ... 96 

of prisoner, on proof of no necessity to require security for keeping 
the peace or foi* good behaviour, S. 119 ... ... 125 

of person imprisoned for failing to give security, S. 124 ... ... 127 

of accused, on completion of police investigation, S. 169 ... 173 

■ of prisoner, pending appeal, S. 426 ... ... ... 408 

of accused, pending decision of reference by Presidency Magistrate 
to High Court, S. 432 ... ... ... 410 

of accused, by Revising Court, S. 438 .. ... ... 414 

of lunatic, pending investigation or trial, S. 466 .. ... 435 
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Release on bail, of person accused of bailable* offence, S. 496 463 

• or on bis bond, of person accused of non-bailable offence : 

' • subsequent arrest of such person, S. 497 ... ... ih, 

of accused on execution of bond for appearance, S. 500 ... .. 465 

•liEMAND of accused to custody, on jury’s verdict being submitted by Sessions 

Judge to High Court, S. 307 ... ... 309 

on postponement or adjournment of proceedings : term 
of custody ; what is reasonable cause for a remand, 8. 344 334 

Remission of sentence when whipping cannot be inflicted owing to offender’s 

ill-health, S. 395 ... ... ... ... 386 

and suspension by Governor-General in Council or Local Govern- 
ment, 8. 401 ... ... ... ... 391 

right of Her Majesty the Queen, saved, ih, ... ... ih, 

of punishment in certain cases of contempt, on submission or ajDO- 
logy, S. 484 ... ... ... ... 450 

of ])ortion of penalty bond, S. 514 ... ... ... 473 

Removal to issuing Court, of person apprehended outside jurisdiction under 

warrant, 8 86 ... ••• ... ... 100 

of nuisance, conditional order for, S. 133 ... ... 132 

sale of property removed by Magistrate’s order, in view to recover- 
ing costs of, S. 140 ... ... ... ... 140' 

of public land or other mark, preventing, S. 152 ... ... 155 

of prisoner from one custody to another, certain High Courts may 
direct, S. 491 ... ... ... ... 457 

Rent, order prohibiting payment of, to abscond( 3 r, S. 88 ... ... 101 

Kep\i RING building, conditional order for, 8. 133 ... ... ... 132 

JtELMiY, prosecutor’s right of, 8. 292 ... ... ... 300 

Report of a l\jlice-oflicer, not included in “ Complaint,” S. 4 ... 39 

of a})preben&ioiis by police, 8. 62 ... ... ... 88 

of Rolice-oflicer, issue of warrant on, for arrest of party required to 
show cause under section 107, 109 or 110 : substance of such report 
to be recorded by INlagihtrate, 8. 114 ... ... 121 

to Higli Court or Court of 8ession in view to release of person 

imprisoned for failing to give security, 8. 121 ... ...^127 

passing conditional order for removal of nuisance, on receipt of, 

8.183 ... ... ... ... ... 132 

of Iverson deputed to conduct local inquiry into dispute concerning 
land, &c., receivable as evidence, S. 148 ... ... ... 153 

to Magistrate of suspected cognizable offence : report how submitted, 

Ss. 157, 158 ... ... ... ...158, 166 

of suspected cognizable offence, power of Magistrate to hold investiga- 
tion on receipt of, 8. 159 ... ... ... ... ib, 

subordinate Police-officer holding investigation, to submit, S. 168 ... 173 

in prescribed form, to be sent to Magistrate on completion of every 
police investigation, 8. 173 ... ... ... ... 177 

of police investigation, to be forwarded through superior officer of 
Police, ih. .. ... ... ... ib, 

to be prepared of police investigation into sudden or unnatural death, 

S. 174 ... ... ... 178 

of police investigation into sudden or unnatural death, to be sent to 
District. or Sub-divisional Magistrate, ih, ... ih, 

108 
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Eeport of investigations into sudden or unnatural deaths in Madras and 
Bombay, when to be sent to nearest Magistrate authorized to hoid 


inquests, S. 174 ... ... ... ... L79 

date of, to be entered in record of summary trial, S. 263 ... 275 

to High Court, when to be made, if accused has not understood pro- 
ceedings, S. 341 ... ... ... 329 

to accompany case submitted by mufassal Magistrate to higher 
authority, S. 346 ... ... ••• ... 338 

to High Court on revision of proceedings, S. 438 ... ... 414 

by committing Magistrate when Sessions Judge is not an European 
British subject, S. 450 ... ... ... 422 

to Local Government when accused is found to be of unsound mind, 

S. 466 ... ... ... 435 

on acquittal of accused on ground of lunacy, 

S. 471 ... 440 

special, to be made to Local Government, as to mental condition of 
lunatic prisoner, S. 472 .... ... ... 441 

to Local Government, to be made by commission of inquiry in lunacy 

cases, S. 474 ... ... ... 442 

of Chemical Examiner, may be used us evidence, S. 510 ... 471 

to Magistrate, on seizure of property by police, 8, 523 ... ... 478 

See Police report. 

Eescue from custody, power to pursue and rc-takc, on, S. 66 ••• ... 

and grievous hurt ; joinder of charges, S. 235, 111. ... ... 240 

KESlPElfCE, refusal by committer of non-cognizuble offence to state bis 

placeof, S. 57 ... ... ... ... 85 

of person summoned, fixing duplicate of summons on, S. 71 ... 92 

sending summons for service to another 
Magistrate, within whose jurisdiction is, 

S. 73 ... ... . ... 93 

of absconder, proclamation requiring appearance, to be read and 

affixed in, S. 87 ... ... ... ... JOO 

of accused, to be entered in record of summary trial, S. 263 ... 275 

of accused, when to be recorded in Presidency Magistrate’s judg- 
ment, S. 370 ... ... .. ... 361 

Restobation of attached property, S. 89 ... ... ... 103 

appeal from order regarding application 

for, S. 405 ... 396 

of possession of immoveable property, S. 522 ... ... 477 

of abducted females, power to compel, S. 551 ... ... 507 

Kestbaint, unnecessary, persons arrested not to be subjected to, S. 50 ... 77 

complainants and witnesses not to be subjected 

' to, S. 171 ... ... 175 

Eetbial after discharge of jury, S. 308 ... ... ... 312 

after previous acquittal or conviction, S. 403... ... ... 392 

Court hearing appeal against acquittal or conviction may order, 

S. 423 ... ... ... ... 405 

Retubns, power of certain High Courts to make rules for subordinate Courts 

in reference to preparation and transmission of, S. 553 ... ... 508 

Reyebbe, certain officers collecting, bound to report certain matters, S. 45 ... 73 

mode of attaching absconder’s land paying, to Government, S. 88... 101 
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Revenue, exemption from service as jurors*or assessors of persons engaged 

• in collecting, S. 320 ... ... ... 317 

Revenue Couht, procedure hy, in cases of contempt, &c., mentioned in sec- 
tion 195, S. 476 ... ^ ... 443 

power of, to complete investigation and commit to Sessions 
Court, in above cases : to exercise powers of a Magistrate 
in such investigation, S. 478 ... * ... 446 

commitment by j procedure, S. 479 ... ... 447 

may take cognizance of certain cases of contempt, S. 480 ... ib. 

Review : Court not to review its judgment, S. 3G9 ... ... 360 

by High Court Judges of case submitted by anotlier Judge of the 

Court, S. 431 ... .. 411 

Revision, highest Court of criminal appeal or, a ** High Court,*’ except in 

certain cases, S. 4 ... ... ... ... 41 

of list of jurors and assessors for Court of Session, S. 324 ... 319 

of sentence when whipping cannot be indicted owing to offender’s 
ill-hcalth, S. 395 ... ... ... ... 386 

High Court’s powers of, S. 439 ... ... ... 416 

hearing of parties optional with Court of, S. 440 ... ... 418 

High (yourt’s order in, to be certified to lower Court or District 
Magistrate, S 442 ... ... ... ... ^5. 

order for recovery of penalty of bond may be revised by District 

' Magistrate, S. 515 _ ... ... ... 474 

Court of, may direct order for disposal of property to be stayed, 

S. 520 ... ... ... ^ 477 

proceedings void when Magistrate not empowered revises order 
under section 514, S. 530 ... ... ... 486 

Revocation of sanction for prosecutions for contempts of lawful authority of 

public servants, <fec., power of, S. 195 ... 207 

of order directing trials before Court of Session to bo by jury, 
power of, S. 209 ... ... ... ... 280 

Right of way, procedure when dis 2 )utes concerning, likely to 
cause breach of the 2 >eacc, S. 147 ... ... 152 

Riaonous Imprison ment, discretion as to awarding, on failure to give secu** 

riiy for good behaviour, S. 123 ... 126 

sentence of, to be deemed severer than sentence 
of sim 2 >le imprisonment, S. 396 ... .. 387 

commutation of sentence of, S. 402 ... 392 

Riot, Public to assist Magistrates and police in suppression of, S. 42 ... 70 

issue of order in urgent cases of nuisance in view to prevention 
of, S. 144 ... ... ... ... 143 

power of Local Government to prolong currency of order under section 
144 in case of, ib. ... ... ... ,,, ib. 

Rioting, security for keeping the peace on conviction of, S. 106 ... 112 

• grievoms hurt and assaulting public servant, joinder of charges of, 

S. 235, 111. ... ... ... ... 250 

Risk of obstruction, &c., to persons lawfully employed j issue of order in 

urgent cases of nuisance in view to prevention of, S. 144 ... 143 

Rivebb leading to Presidency-towns, Presidency Magistrates to exercise 

jurisdiction within limits of, S. 19 ... ... ,,, 55 
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River which mny lawfully be used by l;he public, conditional order for removal 

of obstruction or nuisance from, S. 133 ... ... 132 

Robrerb, certain persons bound to give information regarding resort of, * 

S. 45 ... , ... ... 73 

arro.st of persons who are by repute habitual, S. 55 83 « 

RonuEB, issue of order to habitual, to show cause against security for good 

behaviour, S. 110 ... ... 117 

JiOiJRERT and hurt, joinder of charges of, S. 235, 111. ... ... 250 

and murder, charge, of, S 239, 111. ... ... 254 

form of charge of, Sch. V. 28 ... ... ... 615 

Rules made under former Acts, saved, S. 2 ... ... 38 

for guidance of li(3nchcs of Magistrates, framing of, S. 16 ... 62 

by CUiief Magistrate; Presidency Magistrates may sit as a Bench, sub- 
ject to, 8. 18 ... ... ... ... 55 

conferring powers on senior or Chief Magistrates ; Chief Magistrates 
at Presidency-towns to exercise powers given under, S. 21 ... ih, ' 

for guidance of Presidency Magistrates, phief Magistrate may frame, 

••• ... ... %1)m 

Rule, direction of High Court by, as to signing of summons, S. 68 ... 90 

Rules prescribed by Local Government ; service of summons by an officer of 
the Court, under, ib. ... ... .. ... 

prescribed Local Government, police to inquire into sudden or , 
unnatural deaths unless otherwise directed by, S, 174 ... 178 

prescribed by Local Government, police to bo guided by, in forwarding 
corpse to ]\ledical Officer tor examination, ib. ... ... 179 

for locking-up jury, High Court may mako : presiding Judge to be 
guided by such rules, S. 296 ... ... ... 302 

prescribed by Higli Court ; lists of High Court jurors, to be prepared 
in accordance witli, 8. 313 ... ... ... 315 

as to list of jurors and assessors for Court of Session, to apply on each 
annual revision of tlie ILt, 8.325 ... ... ... 320 

Rule, general, Judges of chartered High Courts and Chief Court of the 

Panjab to record evidence in manner prescribed by, S. 365 357 

Rulf^. .yegardiiig execution of sentences on escaped convict, 8. 396 ... 387 

regulating discipline and training in private roronuatories, S. 399 ... 389 

of Chapter xxvi as to judgments, to apply to judgments of certain 
Appellate Courts, 8. 424 ... ... ... 407 

regulating procedure in reference to directions of nature of habeas 

framing, 8. 491 ... ... ... ... 457 

as to payment of expenses of complainant and witnesses, S. 514 495 

for certain purposes, power of High Courts to make : such rules not to 
be inconsistent with Code or other law ; to be published in Gazette, 

S. 553 ... ... ... ... ... 508 

S. 

Safety, human, issue of order in urgent cases of nuisance in view to preven- 
tion of danger to, .8, 144 ... ... ... 143 

power of Local Government to prolong currency of order under 
section 144 in cases of danger to, 8. 144 ... ... ... ih. 

Sale of absconder's attached property, restrictions as to, S. 88 ... 102 

of attached property, payment to absconder of net proceeds of, S. 89 ... 103 
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Sale of stolen property, forged documents, &c . ; search of place used for, S. 98 
df property in view to recovering costs of removing nuisance, S. 14Q. 

put up by authority of public servant, charge of obstructing, 
S. 221, 111. ... ^ ... 

after attachment, of moveable property of jurors and assessors, S. 3f32... 
of immoveable property for recovery of tine, issue of warrant for, S. 386 
bejond jurisdiction, recovery of fine by, S’. 387 
of projDerty seized by police, when no claimant api)ears, S. 521i 

when perishable or when sale would benefit 
owner: treatment of proceeds of sale, 
S.525 ... 

under section 524 or 525 : proceedings not vitiated when 
sale ordered by Magistrate not emj)owered, S. 529 
under section 88, void when ordered by Magistrate not em- 
powered, S. 5»‘^0 

Sanction, previous, required to alteration of number of Sessions Divisions or 

of Districts, »S. 7 

to delegation of authority to appoint Special 
Magistrates,” S. 14 

to framing of rules for guidance of Presidency 
Magistrates, S. IG 

of Governor General in Council required to prosecutions for acts 
done under Chapter ix, S, 132 

cognizance of certain olTeuces not to be taken without previous, 
S 195 ... ... ... 


nature of, necessary to prosecutions for above offences, 
given under section 195, may be revoked, ?d. 

cognizance of offences charged against Judges and public servants, 
not to be taken without j>rcvious, S. 197 
stay of proceedings on alteration of charge, if prosecution of 
offence in altered charge require previous, S. 230 
required by section 195, finding, sentence or order when reversible 
by reason of want of, S. 537 

previous, of Governor General in Council, required to rules fflt 
payment of expenses of complainant and witnesses, S 541 ^... 
previous, of Governor General in Couneil, required to rules by Port 
William High Court for inspection of records of sub- 
ordinate Courts, S. 553 ... 

of Local Government, required to rules of certain other 
High Courts for same purpose, id. ... ,,, 

previous, oF Local Government, required to rules of certain other 
High Courts for other purposes, and to forms prescribed by 
same Courts, S. 553 

Sealing of summons, S. 68 
of warrant, S. 75 

Seals, false, search of place suspected to contain, S. 98 

counterfeit; joinder of charges in respect of possessing, &c., S. 235, 111. 

Seabch of place in view to effecting an arrest : procedure wliere ingress not 
obtainable, Ss. 47, 48 ... 

of arrested persons, S. 61 

by Postal Department for document in its custody, on requisition of 
certain officers; IS. 96 ... 
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Search- Wariiant when may bo issued* S. 96 ... ... ... 107 

power to restrict, S. 97 ... ... 108 

for inspection of place suspected to contain stolen pro- • 
perty, forged documents, &c. ; issue of, S. 98 ... ib. 

disposal of things "found beyond jurisdiction in execution, 
of, S. 99 ... . ... ... ... 110 

for discovery of persons wrongfully confined, S. 100 ... ib. 

persons in charge of closed place, to allow search by 

holder of, S. 102 ... Ill 

proceduie when ingress into closed place refused to holder 
of, ib. ... ... ... ... ib» 

search under, to be conducted in presence of witnesses : 

list to be made of things found, S. 103 ... ib, 

occui)ant of })lace searched to be permitted to attend 
during search, ib. ... ... ... ib, 

in his presence, power of Magistrate to direct, S. 105 ... 112 

by police for false weights or measures, S. 153 ... ... 155 

by or under orders of Poliee-ofileer, S. 1G5 ... ... 169 

warrants, provisions of Code as to, to apply to searches made by or 
under orders of a Police- ofilcer, ib. ... ... ... 170 

warrant, power to require officer in charge of another Police-station 

to issue, S. 106 ... ... ... ... 171*, 

j)roeedure by officer in charge of Police-station issuing, at request 
of officer in charge of another station, ib. ... ... ... ih. 

warrant issued by Magistrate not empowered : proceedings not 

vitiated, S. 529 ... ... ... 485 

for letter or telegram ; proceedings void when Magistrate 

not empowered issues, 8. 530 ... ... ... 486 

form of warrant to search after information of a particular offence, 

Sch. V. 8 ... ... ... ... 606 

form of warrant to search suspected place of deposit, Sch. V. 9 ... ib. 

SEARcnma or women : search how to be made, S. 52 ... ... ... 77 

Security for appearance of person arrested under warrant, S. 76 ... 96 

\ arrested under warrant by landholders, 

&c. S, 78 ... 97 

arrested under warrant, speedy arraign- 
ment before Court, in pffisence of, S. 81 98 

arrested under warrant in anotlier jurisdic- 
tion, S. 85 ... ... 99 

arrested under warrant, procedure of 
Magistrate in another jurisdiction in 

reference to, S. 86 ... 100 

for good behaviour of vagrants and suspected persons ; issue of 

order to show cause, S, 109 ... ... ... 116 

for good behaviour of notorious offenders ; issue of order to show 
cause, S. 110 ... ... • ... 117 

for keeping tlie peace or for good behaviour, form of inquiry as to 
truth information in case of order for, S. 117 ... ... 122 

. for keeping the peace or for good behaviour, passing, after inquiry, 

order for, 8. 118 ... ... 124 
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Security under section 118, not to be greatefi* than that mentioned in order 

• under section 112, S. 118 ... ... 124 

under section 106 or 118, commencement of period for currency of, 

S 120 ^ ... ... ... 125 

under section 106 or 118, procedure on disobedience to order for, 

S. 123 ... ... ... 126 

for keeping the peace, kind of imprisonment awardahle on failure 
to give, ih, ••• ... ... 127 

for good behaviour, kind of imprisonment awardable on failure to 

give, ... ... ... ih. 

release to person imprisoned for failure to give, 8 124 ... ih, 

report to High Court or Court of Session in view to release of 
person imprisoned for failure to give, ih. ... ... ih, 

fresh, for peaceable conduct or for good behaviour, on discharge of 
surety, S. 126 ... ... ... ... 128 

original : fresh security on discharge of surety for peaceable conduct 
or for good behaviour, to be of same description as, ih. ... ih, 

for appearance of accused before Magistrate on a fixed day ; taking, 
on completion of police investigation, S. 170 .. ... 173 

other than his own bond, no complainant or witness to bo required 

to give, S. 171 ... ... 175 

for good behaviour, appeal from order requiring, 8. 400 ... 306 

for keeping the peace, no apj)eal in ])etty cases or from summary 
convictions when punishment is combined with order for, 8. 415 400 

for lunatic accused, ponding inquiiy or trial, S. 460 ... 435 

by relative or friend of lunatic accused, either before or after trial, 

S. 475 ... ... ... 442 

for appearance may be taken from accused in cases of contempt, 

&c., mentioned in section 195, 

S. 476 ... ... 443 

from accused in cases of con- 

tempt mentioned in section 

4S0, S. 482 449 

for keeping the peace ; proceedings void when Magistrate not 

23owered demands, S. 530 ... ... • . 486 

for good behaviour ; proceedings void when Magistrate not empow- 
ered demands, ih, ... ... ... ... ih, 

for keeping the peace, form of warrant of commitment on failure 
to find, Sch. V. 13 ... ... ... ... 608 

for good behaviour, form of warrant of commitment on failure to 
find, Sch. V. 14 ... ... ... ... ih, 

forms of warrant to discharge person imprisoned on failure to give 
Sch. V. 43 ... ... ... ... 609, 622 

Seizure of absconder’s moveable or immoveable property, S. 83 ... ... 101 

by police of false weights and measures, 8. 153 ... ... 155 

• by police ; Magistrate to whom property has been referred under 

section 517, to deal with it as with a, S. 518 ... ... 476 

by police of property taken under section 51 or stolen ; procedure, 

S. 523 ... ... ... ... 478 

Sentences High Courts may pass any sentence authorized by law, S. 31 ... 60 
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Sentences Sessions, Additional Sessioils, and Joint Sessions J iidges may pass 

any sentence authorized by law, S. 31 ... ..‘.60 

of death, passed by Sessions, Additional Sessions, or Joint Ses- • 
sions Judges ; confirmation of High Court required to, ib. ... ih* 
of death, or transportation, or ol imprisonment for more than 

seven years ; Assistant Sessions Judges not to pass, ih. ... ih» 

of imprisonment for more than three years, subject to confirma- 
tion by Sessions Judge, when passed by Assistant Sessions 

Judge, ... ... ... ih. 

which may be passed by different Courts of Magistrates, S. 32 ... 6L 

Court of any Magistrate may pass combined, ib. ... ... ib. 

jn’oviso as to award of imprisonment in default of fine passed as 
part of a substantive sentence, S 33 ... ... ... 62 

imprisonment in default of lino may be in addition to substantive 

sentence for maximum term awardablo, ih. ... ... ib. 

which may be passed by Courts of District Magistrates specially 
empowered, S. 84 ... ... ... ... 64 

of imprisonment for more than three years passed by Courts of 
District Magistrates specially empowered, subject to confirma- 
tion by Sessions Judge, ih. ... ... ... ib. 

Sentence in case of simultaneous conviction of several offences, S. 35 ... 65 

aggregate, i)assed on simultaneous conviction of several offences * ^ 
deemed a single sentence for confirmation or appeal, ih. ... ib. 

ordering security to keej) the peace, when passing, S. 106 ... ... 112 

of iiiq)risonniQnt, period for security under section 106 or 118 to 

commence on expiration of, S. 120 ... ... 125 

passing, in summons-cases, S. 215 ... ... 257 

in warrant-cases, S. 258 ... ... 268 

or other final order, to be entered in record of summary trial, S. 263 275 

record in summary trials where there is an a^^pcal, to be made before 
passing, S. 264 ... ... ... ... 277 

passing, on conclusion of jury trials before Court of Session, S. 306 309 

when Judge does not agree with the verdict, ib. note ... ib. 

'which may be passed by High Court dealing with case in which 
’ Sessions Judge had disagreed with verdict of jury, S. 307 ... 309 

of sufficient severity, procedure when Magistrate cannot pass ; 
]\lagistrate receiving case from liim may pass sentence, S. 310 ... 341 

Sentences under section 35 to be considered as one sentence for purj){)se of 

recording evidence in Presidency Magistrates’ Courts, S. 362 ... 353 

of fine, judgment in case of, may be pronounced in presence of 
accused’s pleader, S. 366 ... ... 357 

of death, direction to be given in, S. 368 ... ... .... 359 

Sentence, High Court may confirm, or pass a new one, S. 376 ... 365 

submitted to Sessions Judge for confirmation j procedure, S. 380. •• 360 

any Judge or Magistiatc passing, or his successor in office, may 
issue distress- warrant, S. 389 ... ... ... 383 

Sentences on escaped convict, execution of : comparative severity of various 

punishments, S. 396 ... ... ... 387 

Sentence on offender already sentenced for another offence, commencement 

of, S. 397 ... ... ... 

return of warrant to Court on execution of, S. 400 ... 
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Sentence appeal from conviction on accused’s own plea, limited to extent or 

legality of, S. 412 ... ... 

Court hearing appeal against acquittal may find accused guilty and 
may pass, S. 423 ... , ... 

Appellate Court may reverse, reduce or alter nature of sentence, 

or may maintain it while altering the finding, ih, 

power of enhancing on appeal no longer exists, ih. note ' ... 

alteration of, by High Court Judges reviewing case submitted by 

another Judge of the Court, S. 434 ... 

Sentences which may be passed on European British subjects by mufassal 
Magistrates, S. 446 

which may be passed on European British subject by Court of 
Session ; procedure when Judge finds his powers inadequate, S. 449 
Sentence, passing and recording, in certain cases of contempt, Ss. 480, 
48L ... ... ... ... 447, 

Appellate Court may alter, in contempt-case, S. 486 

on proceedings recorded by another Magistrate ; void when passed 
by a Magistrate not empowered, S. 530 
passed on proceedings in wrong place, when to be set aside, S. 531 
when no charge has been framed, when invalid, S. 535 
• when reversible by reason of error, omission or irregularity in charge 

• or proceedings, S. 537 

Sertant of Government or a llailvvay Company, service of summons upon, 
S. 72 ... ••• ... ... ... 

Sebyice of summons, of issue warrant on non-appearance after proof of due, 

S. 90 ... ... ... 

of summonses, provisions in Chapter vi generally applicable to, S. 93 
of summons issued under section 114, copy of order made under 
section 112 to be delivered on, S. 115 
of order for removal of nuisance, manner of, S. 134 

in urgent cases, manner of, S. 144 

of notice in due time impracticable, order in urgent cases of nuisance 
may be passed ex-jparle wlien, ib. 

Sessions Divisions, Provinces to be, or to consist of Sessions Divisions, 

to be Districts, or to consist of Districts, ih. ... 

alterations in constitution of, ih. 
present, maintained, ih, 

establishment of Court of Session for each Division, S. 9 
power to order cases to be tried in different, S. 178 ... 

Sessions Judges, appointment of, S. 9 

subordination of Assistant Sessions Judges to, S. 17 
non-subordination of Magistrates to, ih, 
may pass any sentence authorized by law, S. 31 
confirmation of High Court required to sentences of death 
. passed by, ib. 

Assistant Sessions Judges’ sentences of imprisonment for 
more than three years, to be confirmed by, ih. 

Sessions Judge, sentences of imprisonment for more than three years, passed 
by Court of District Magistrate specially empowered, to 
be confirmed by, S. 34 ••• * 


865 ^ 


PAGE 

399 

405 

406 
411 

421 

422 

448 

451 

486 

487 

489 

490 
92 

104 

105 

122 

136 

143 

ih, 

45 . 
ib, 
ib. 
ib, 

46 
192 

46 

54 

ib. 

60 

ih, 

ih. 


64 


109 



866 


INDEX. 


^ PAGE 

Sessions Judge, and Collecfcoi* or othfer officer, to make out list of jurors and 

assessors for Court of Ses- 
sion, S. 321 ... ... 318 

to bear objections to, and to 
revise list of jurors and as- 
sessors for Court of Session, 

S. 324 ... ... 319 

manner of recording evidence in inquiries by, and in trials 
before indicated, S. 354 ... ... ... 344 

to inform person sentenced to death of period allowed for 
appeal, S. *371 ... ... ... 361 

procedure by, in reference to case submitted for confirmation 

of sentence, S. 380 ... ... ... ... 366 

appeals to, by whom to be board, S. 409 ... ... 398 

n})peal from sentence of, S. 410 ... ... .. ih, 

not to have jurisdiction over European British subjects unless 
be is one birnself, S. 444 ... ... ... 420 

not bcin» an European British subject ; procedure by commit- 
ting Magistrate, S. 450 ... ... .. 422 

Additional, appointment of, S. 9 ... ... ... 46 

may pass any sentence authorized by law, S. 31 GQ 

confirmation of High Court required to sentences of . 

death passed by, ih. ... ... ... ih, 

cases to be tried by, S. 103 ... ... 205 

may bear appeals to Court of Sessions, S. 409 ... 398 

appear from sentences of, S. 410 ... ... ih. 

Sheriff’s return of cej^i corpus, certain High Courts may direct that body 

of defendant be brought in on, S. 491 ... ... 457 

Showing cause against security for keeping the peace, order for, S. 107 ... 114 

for good behaviour of vagrants, &c. S. 109 116 

for good behaviour of habitual offenders, 

S. 110 ... ... ... 117 

under section 107, 109 or 110, contents of order for, S. 112 119 

‘ k against furnishing security to keep the peace ; power to 

‘ dispense with attendance of person receiving order for, 

S. 116 ... ... ... ... 122 

against order for removal of nuisance, appearance in view 
to, S. 135 ... ... ... ... 136 

against order for removal of nuisance ; procedure, failing 
appearance in view to, S. 136 ... ... ... ih. 

against order for removal of nuisance, procedure on, S. 137 137 

against conviction in trials of summons-cases, accused when 

to be given an opportunity of, S. 242 ... 255 

in trials of summons-cases, accused when to 
be convicted on his own admission after 
having an opportunity of, S. 243 ... 266 

accused after discharge to have an opportunity of, against 
commitment by higher Court, S. 436 ... ... 412 

party to be called upon to show cause against payment of 
penalty of bond : procedure when sufficient cause is not 
' shown, S. 514 ••• tev 473 
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SiGNATirnE : of receipt for summons, S. 69 # ...* ... ... 02 

• by member of summoned person’s family of receipt for summons, 

S. 70 ... ... ,,, ,,, ib. 

of warrant, S. 75 ... ... ... ... 94 

by witnesses of list of things fouifd under search-warrant, S. 103, 111 

of information concerning commission of cognizable offence, S. 15i 156 

to confessions before inquiry or trial, manner ofj'S. 164 • ... 167 

by Police-officer and witnesses of report on sudden or unnatural 
death, S. 174 ... ... ... ... 178 

of complainant’s oxamination, by himself and by Magistrate, 

S. 200 ... ... ... 215 ■ 

of record or judgment in summary trials held by Benches, when 
prepared by a clerk, S. 265 ... ... ... 279 

of revised list of jurors and assessors for Court of Session, S. 324 819 

of orders postponing or adjourning proceedings, S. 344 ... 334 

of record of evidence in mufassal, Ss. 355, 

356, 357,... ... 345, 346, .347 

of evidence by Presidency Magistrates, S. 362 ... 353 

of accused’s examination, S. 364 ... ... 354 

of Magistrate’s or Judge’s memorandum of accused’s examination, 

il). ... ... ... ... ... ib^ 

of judgment, S. 367 ... ... ... 353 

of now sentence or order passed by High Court in place of sentence 
submitted for confirmation, S. 377 ... ... 365 

of copy of High Court’s couGrmation order sent to Court of 
Session, S. 379 ... ... ... 366 

Simple Imphisonment, the only kind awardable on failure to give security 

for keeping the peace, S. 123 ... ... 127 

discretion as to awarding, on failure to give security 

for good behaviour, ... ... ib, 

sentence of rigorous imprisonment to be deemed 
severer than one of, S. 396 ... ... 387 

commutation oB sentence to one of, S. 402 ... 392 

Sittings of Hian ConuT, time of holding, S. 334 ... 322 

phicc of holding, S. 335 ... ... 323 

notice of, ib. ... ... ... ib, 

SoLPTEES, requisition on officer commanding, for dispersion of assembly, S. 130 131 

protection of, against prosecution for acts done under Chapter ix, 

S. 132 ... ... ib. 

co])y of conviction of, to be sent to Military Department, S. 245 
note ... ... ... ... 257 

SonTAEY Confinement, Courts of Magistrates which may award, S. 32 ... 61 

District Magistrates specially empowered may 
award, S. 34 ••• ... ... 64 

comparative severity of sentences with or without, 

* and other sentences, S 396 ... ... 387 

Special Jueors ordinarily not to be summoned more than once in six 

months, S. 315 ... ••• ... ... 815 

Stamps, counterfeit, search of place suspected to contain, 98 ... 108 

trial of persons previously convicted of certain offences relating 
to, S. 348 ... ... ... 340^ 
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Standtxo Counsel may conduct' pi?*osecution without obtaining special 

permission, S. 495 ... ... 461 

State cognizance of offences against the, not to be taken except by authority 

of the Governor General in Council, &c., S. 19G 210 

Statement by Court as to pnblicatiorx of proclamation requiring appearance ,, 
of absconder, S. 87 ... ... ... 100 ■ 

of material facts ; order for removal of nuisance in urgent 
cases, to contain, S. 144 ... ... ... 143 

of Magistrate’s grounds for proceeding ; order requiring ap- 
pearance of parties to dispute concerning land, &c., to 
contain, S. 115 ... ... ••• ... 146 

Statements of claims as to possession ; order to parties to dispute concerning 

land, Ac., to put in, S. 145 ... ... ... 146 

of claims as to possession, of parties to dispute concerning land, 

&c. ; Magistrate to peruse, ih ... ... ib. 

Statement of reasons, to be furnished when no local investigation into sus- 
pected cognizable ofTence is made, S. 157 ... ... 158 

Statements of witnesses at police investigation, record of, S. 161 ... 162 

of witnesses at police investigation, not to be signed nor admitted 
in evidence, S. 162 ... ... ... ... ih, 

voluntary, during police investigation, not to bo prevented, S. 163 l()4i 

made before inquiry or trial, record of, S. 164 ... ... 16V 

by accused, record of, S. 209 note ... 228* 

made by any j^erson under pardon, may be used as evidence 
against him, S. 339 ... ... ... 328 

made by offender, record of, in certain cases of contempt, 

Ss. 481, 482 ... ... ... 448, 449 

of accused persons, record of : procedure when provisions of 
section 164 or 361 have been fully complied with, S. 533 ... 488 

Statement of offence, to bo delivered to Military authorities when offender 

is handed over for trial by Court-martial, S. 549 ... ... 507 

Statements, power of certain High Courts to make rules for subordinate 

Courts in reference to preparation and transmission of, S. 553 508 

Stations : military bazars at cantonments and stations occupied by Madras 

‘ ] and Bombay trooj^s, S. 1 ... ... ... 38 

See J^olice-station, 

Statutes : 24 & 25 Vic., cap. 104, s. 15 ; directions for trial in different 
Sessions Division not to be repugnant to any direction under, 

S. 178 ... ... ... 192 

24 & 25 Vic., cap. 104 ; saving of provisions of letters patent 
granted under, S. 194 ... ... ... 206 

24 & 25 Vic., caj). 104 j “ High Court,” as used in Chapter xxiii, 
means a High Court of Judicature established under, S. 266... 279 

39 & 40 Vic., cap. 46, s, 3 ; saving of High Court’s power to is^ue 
commissions under, S. 504 ... ... ... 467 

24 & 25 Vic., cap. 104, s. 15 ; saving of, in reference to forms in 

Schedule V. S. 554 ... ... 509 

repealed : Sch. I ... ... ,,, ... 613 

Stay of execution of whipping owing to convict’s ill-health, S. 394 ... 385 

of inquiry or trial, pending return of commission, S. 508 ... 469 

of order for disposal of property, S. 520 ••• ... 477 
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Stealing, offence of, where triable, S. 181 . ... ... 196 

SuB-niviSTON, definition of, S. 4 ... ... ... ... 40 

Sub-divisions, constitution and alteration of, S. 8 ... ... 45 

existing, maintained, ib, ... ... ... ih. 

Sub-division, power to place Magistrate in charge of ; and to relieve him of 

such charge, S. 18 ... ... ... 49 

subordination to Sub-divisional Magistrate of "Benches exercis- 
ing powers in a, S. 17 ... ... ... ... 63 

Sub-divisional Magistbate : corresponding expression in former Acts, S. 3 39 

who is a, S, 13 .. ... ... 49 

subordination of certain Magistrates to, S. 17 54 

ordinary powers of, S. 36 ... ... 68 

report of apprehensions to,* S. 62 ... ... 88 

may direct warrant of arrest to landholders, 

&c., S 78 ... ... ... 97 

authorization by, of search of place suspected 
to contain stolen property, forged docu-^ 
ments, <fcc. S. 98 ... ... ...’ 108 

may issue search-warrant for discovering of 

persons wrongfully confined, S. 100 ... 110 

power of Court of, to require security for 
keeping the peace on conviction, S. 106 ... 112 

power of, to issue order to show cause against 
security for keeping the peace before con- 
viction, S. 107 ... ... ... 114 

power of, to issue order to vagrants and 
suspected persons to show cause against 
security for good behaviour, S. 109 ... 116 

power of, to issue order to habitual offenders 
to show cause against security for good 
behaviour, S. 110 ... ... ... 117 

discharge by, of sureties to bond for peaceable 
conduct or for good behaviour, S. 126 ... 128 

power of, to make conditional order for^^^e- 

moval of nuisance, S. 133 ... 4"... 132 

orders made by, under section 133 not to be 
called in question by Civil Courts, ih> ... 133 

power of, to prohibit repetition or continu- 
ance of nuisance, S. 143 ... ... 142 

power of, to issue order absolute at once in 
urgent cases of nuisance, S. 144 ... 143 

procedure by, on receipt of information as to 
dispute concerning land, &c , which is likely 
to cause breach of peace, S. 145 ... ... 146 

attachment by, of land, &c., occasioning 
dispute, S. 146 ... ... 151 

procedure by, in reference to disputes con- 
cerning easements, <fcc., S. 147 . ... 152 

power of, to order local inquiry into disputes 
concerning land, &c., S. 148 ... 153 

Police-officer’s report on sudden or unnatural 
death; to be forwarded to, S. 174 ... 178 
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Sub-divisional Maqistbate may lidd inquests, S. 174 ... ... 179 

power of, to issue process for offence commit*- 

tod beyond bis local jurisdiction, S. 186 ... 198 

cognizance of offences l)y, S. 191 ... ... 201 

may transfer case after taking cognizance, 

S. 192 ... ... ... 203 

may commit to Court of Session and High 
Court, S. 206 ... ... ... 223 

submi.ssion of proceeding.*? to, when Magistrate 
cannot pass sentence sufficiently severe : bis 
powers, S. 319 ... ... 311 

of the second class, appeal from sentence under 
section 319 by, S. 407 ... ... 396 

empowered by Local Government, may call for 
records of inferior Courts : when to submit 
same to District Magistrate, S. 435 ... 411 

may pass orders for maintenance of wives and 
children, and appoint persons to receive 
})aymcnts ; and may enforce such orders, 

S. 488 ... 453 

may alter rate of allowance sanctioned under * 

section 488, S 489 ... ... 456 

ap]>ointmont of Public Prosecutors by, S. 492 458 

order for disposal of property may take form 
of reference to, S. 518 ... 476 

property seized by Police may be sold under 
orders of, S. 521 ... *... 479 

may withdraw or refer cases, S. 528 ... ... 484 

Subjects, Native Indian, may bo tried for offences committed beyond British 

India, S 188 ... ... ... ... lOQ 

See European British Subjects, 

SuBOBDiNATE CoUBTS, power of High Courts to make rules for inspection of 
records of, for regulating practice and proceedings 
of, and for keojnng books, <fec., and preparing and 
' ) transmitting returns and statements, by, S. 553 ... 508 

See Courts. 

SuBOBDiNATE Magistbate, release of person imprisoned by, for failure to 

give security, S. 124 ... ... ... 127 

any Magistrate may rescind or alter orders made 
in urgent cases ot nuisance by a Magisti’ate 
subordinate to himself, S. 144 ... ... 143 

may apply to District Magistrate for issue of 
commission, S. 506 ... ... ... 468 

Fihst Class ; corresponding expression in Code, 

S. 3 ... ... ... 3Q 

Second Class : corresponding expression in Code, 

ih, ... ... ib. 

See Magistrate, 

SUBOBDINATE POLICE- Officeb, deputation of, to arrest without warrant, S. 56 85 

to communicate information of design to 
commit cognizable offence to his superior, 

S.150 ... ... 154 
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SuDOEDiNATE Police-Ojfficee, deputation of* to investigate suspected cogni- 
zable offence : when deputation may be dis- 
pensed with, S. 157... 

deputation o£> to conduct search, S. 1G5 • • 

holding investigation, to submit report, S. 168 
See Police-officer* 

Sub-Beoisteae under Registration Act, 1877, to be deemed a Court when 
Local Government so directs, S. 483 
under Registration Act, 1877 ; appeals from convictions by, 
in contempt cases, to whom to lie, S. 486 
Subsistence, arrest of persons having no ostensible moans of, S. 55 ' 

issue of order to per-son having no means of, to show cause 
against security for good behaviour, 8. 109 
SuccESSOE to Judge or Magistrate passing a sentence, may issue distress- 

^ warrant, S. 389 ... ... 

Suicide, Police to inquire into and report cases of, S. 174 ••• 

abetment of: form of charge, Sch. V. 28 
SuMMAEY trials, Magistrates who may bold, and for what offences, S. 260 ,,, 
not to be held in cases in which a District Magistrate exercises the 
special powers conferred by section 34 

trial of certain offences, authority to confer on certain Denches 

power of, S. 261 ... ... 

trials, lorocedure for summon.s and warrant-cases applicable, with 
certain exceptions to, S. 262 
record in, where no appeal lies, S. 263 

whore there is an appeal, S. 264 ... ... 

langungo of record and judgment in, S. 265 
Local Government may allow clerk to prepare records or 
judgments of Benches in, 
convictions, certain no appeal from, S. 414 

referred to in section 414; when appeal may be 
brought against, S. 415 ... ... ... 

rejection of appeal, S, 421 

trial ; void when held by a Magistrate not empowered, S. 530 

SUMMING-UB case for prosecution, S. 289 ... 

defence, S. 290 ... ... 

evidence, in charge to jury, S. 297 

Judge may in course of, express to jury his opinion upon ques- 
tions of fact or of mixed law and fact, S. 298 

Summoning jury to inquire into propriety of order for removal of nuisance, 

S. 138 ... ... ... 

persons to attend at police investigation into sudden or un- 
natural death, S. 175 

defence- witneses, on commitment of accused, S. 216 

may be left to Clerk of the Crown, ib* 
Magistrate may refuse to summon, or may 
require deposit for expenses, ih. 

supplementary witnesses after commitment, Magistrate’s power 

of, S. 219 ... ... 
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Summoning witnesses on application of complainant or accused in summong- 

cases ; Magistrate may be require 
preliminary deposit for expenses, 

^ S. 244 .. ... 256^ 

of accused in warrant-cases ; Magistrate 
rhay require preliminary deposit for 
expenses, S. 257 ... ... 2G8 

witnesses not named at first instance, right of accused as to, 

S. 291 ... ^ ... ... ... 300 

jurors for High Court sessions : number to be summoned, S. 31 5 315 

outside Presidency-town, S. 316 316 

Military jurors for High Court sessions, S. 317 ... .. ib. 

jurors and assessors for Sessions Court sessions : number to be 

summoned, S. 326 ... ... 820 

a new set of jurors for Sessions Court, S. 327 ... ... ib, 

and empanelling jurors for trial of Europeans and Americans, 

S. 462 ... ... ... 432 

witnesses for examination or commission, S. 503... ... 466 

medical witness whose deposition has been taken, power of, 

S. 509 ... ... ... ... 469 

power to summon material witness at any stage of proceedings, 

S. 540 ... ... ... 492* 

jurors or assessors: form of precept to Magistrate, Sch. V. 32 ... 618 

Summons, form of, S. 68 ... ... ... 90 

by whom served, ih, ... ... ... ... ib. 

fees for, S. 68 note ••• ... ih, 

how served, S. 69 ... ... ... ... 92 

signature of receipt for, ... ••• ... ... ih, 

service, when person summoned cannot be found, S. 70 ... ih, 

signature by member of summoned person’s family of receipt for, ib, ib. 
affixing duplicate of, on house of person summoned, S. 71 ... ib, 

service of, or servant of Government or a Railway Company, S. 72 ib. 
service of, on soldier, S 72 note ... ... ... 93 

service of, outside local limits of Court’s jurisdiction, S. 73 ... 93 

proof of service of, outside local limits of Court’s jurisdiction, S. 74 ib. 

when serving officer not present at hearing of 
case, ih. ... ... ... ib. 

issue of warrant in lieu of, or in addition to, S. 90 ... ... 104 

power of Court to take bond for appearance of person for whose 

appearance it may issue, S. 91 ... ... ... 105 

provisions in Chapter vi generally applicable to, S. 93 ... ... ib. 

document or other things, S. 94 ... ... 106 

under section 94 issue of search-warrant in place of, S. 96 ... 107 

attendance at Court of witnesses to search, not to bo required 
without special, S. 103 ... ... ... Ill 

to party required to show cause under section 107, 109 or 110 ; issue 

of, S. 114 ... ... ... 121 

issued under section 114, to be accompanied by copy of order under 
section, 112, S. 115... ... ... ... 122 

issued under section 114, inquiry as to truth of information on 
appearance of party to, S. 117 ••• i^* 
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i"' Summons issue of, on application of surety to cancel bond for peaceable con- 
duct or for good behaviour, S. 12u ... ... 123 

order for removal of nuisance, to be served in same manner as, 

• S. 134 ... ... ... 186 

under section 94, search by or under orders of Police-officer, 
failing efficacy of, S. 165 ... ... ... 169. 

for appearance, Magistrate when to issue, S. 204 220 

fee chargeable on, ib, note ... ib, 

finding in summons-cases not limited by, S. 246 ... ... 258 ' 

to jurors and assessors, form of, S. 328 ... , . 321 

offenders attending Court may be proceeded against as though they 
had been summoned, S. 351 ... ... 343 

finding sentence or order when reversible by reasoii of error, omis- 
sion or irregularity in, S. 537 ... ... ... 490 

distress not illegal nor distrainer a trespasser because of defect in 
form of, S 538 ... ... ... ... 491 

Table showing for certain offences whether a warrant or a summons 
should ordinarily issue in the first instance, Sch. II ... *517 

to an accused person, form of, Sch. V. 1 ... ... ... 603 

on information of probable breach of the peace, form of, Sch. V. 12 607 

to a witness, form of, Sch. V. 31 ... ... ,,, 617 

to juror or assessor, form of, Sch. V. 33 G18 

^Summons-cask, definition of, S. 4 ... ... ... 43 

Summons-casks, trials in ; inquiry as to truth of information regarding appre* 

bended breach of the peace, to be conducted as, S. il7 ... 122 

procedure to be observed in trials of, indicated, S 241 ... 255 

procedure lor, applicable with certain exceptions, to summary 

trials, S. 262 ... ... 275 

tried by niufassal Magistrates, record of evidence in, S 355 345 

discretion as to maimer of re- 
cording evidence in, S. 358 349 

copy of judgment in, not to be given free of cost, S. 371 ... 361 

SUPPLEMENTAEY sumiuoiis for jurors for JJigb Court sessions, S. 315 ... 315 

or assessors for Sessions Court sessions, S. 327 ... 320 

Sureties, discliargc of persons arrested without warrant, on their giving a 

bond, with or without, S. 63 ... ... 89 

appearance of person arrested under warrant, S. 76 ... ... 96 

bond, with or without, for appearance of person present in Court, 

8. 91... ... ... ... ... 105 

to bond for keeping the peace-on conviction, S. 106 ... 112 

before coii\iction, S. 107 ... ... 114 

for good behaviour of vagrants, &c., S. 109 ... 116 

habitual offenders, S. 110 ... 117 

required to bond ; order for showing cause under sections 107, 109 
or 110 to state number, character and class of, S, 112 ... 119 

bond, with or without, for keeping the peace or for good behaviour ; 

passing, after inquiry, order for execution of, S. 118 ... ... 124 

bond for keeping the peace or for good behaviour, to bo executed 
only by, when Principal is a minor, ib. ... ... ib, 

offered to bond for good behaviour, rejection of ; reasons to be 
recorded, S. 122 ... 126 

110 
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SuEETiES, to bond for keeping the'pe^ce or for good behaviour, discharge of, 

S. 126 ... ... ... ... 128 

conditions of bail-bond, S. 499 ... ... ... 464 

insufficient ; procedure, S. 501 ... ... ... 465 

application of, for discharge-; procedure, S. 502 ... ... %b, 

StBETY, form of notice to, on breach of bond, Sch. V. 45 ... ... 623 * 

on forfeiture of bond for good behaviour, Sch. V. 46 ih, 

warrant of attachment against a, Sch. V. 47 ... ... ib, 

of an accused person admitted to bail, form of warrant of commit- 
ment of, Sch. V. 48 ... ... ... 624 

SuBGEONS, when exempted from serving as jurors or assessors, S. 320 ... 317 

See Civil Surgeon. 

Suspension of sentence, pending appeal, S. 426 ... ... 408 

by revising Court, S. 438 ... 414 

Suspicion of cognizable offence, police may arrest without warrant, on, S. 54 78 

power of police to arrest without warrant possessor of property 

suspected to be stolen, zi. ... ... ... ih, ^ 

power of police to arrest without warrant suspected deserter from 
Army or Navy, ib. ... ... ... ... ih. 

of cognizable offence, procedure by police on, S. 157 ... 158 

cognizance of offences upon, S. 19L ... ... ... 201 

proceedings void when Magistrate not empowered takes cognizance, 
upon, S. 530 ... ... ••• ... 48^ 

SWEABING jurors, S. 281 ... ... ... 290 

juror or assessor as a witness, S. 294 ... ... 301 

Courts and persons before whom affidavits may be sworn, S. 539... 491 

T. 

Tank, conditional order for fencing, S. 133 ... ... ... 132 

Circular issued for guidance of Bengal Police in cases whore a body is 
found in a, S. 174 woife... ... ... ... 181 

Tecunical tebms, jury to determine meaning of, S. 299 ... ... 305 

Telegbam in Telegraph Department, proceedings void when McHgistrate not 

empowered issues search-warrant for, S. 530 ... ... 486 

TELEGiiiAPn laws, offences against, may be inquired into and tried in Presi- 
dency-towns, S. 184 ... ... ... 197 

Department employes, exempted from serving as jurors or asses- 
sors, S. 320 ... ... 317 

Tent, included in “Place,” S. 4 ... ... ... 43 

Teem for which bond to be in force ; order for showing cause under section 

107, 109 or 110 to state, S. 112 ... ... ... 119 

of bond for peaceable conduct or for good behaviour ; fresh security, on 
discharge of sureties, for unexpired, S. 126 ... ... 128 

maximum, of remand on postponement or adjournment, S. 344 ... 334 

©f imprisonment to which offender may be sentenced in lieu of whip- 
ping, S. 397 ... ... 386 

how computed when convict has been released pend- 
ing appeal, S. 426 ... ... 408 

in case of failure to pay penalty of bond, 8. 514 ... 473 

See Bondi Imprisonment ; Feriod* 
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PAGE 

TEBMTNATION of proceedings, date of, to bft entered in record of summary 

• trial, S, 263 ... ... 276 

TiBRiTORiES throughout which High Court may issue orders to produce 

person of European British subject, S. 458 ... ... 427 

• Testimony, see Act, 

Tuept, charges of, Ss. 221, 223, 233, 237, 239, Ills 242, 243, 248, 252, 254 

charge of, in case where it is doubtful what offence has been com- 
mitted, S. 236 ... ... ... ... 261 

under Penal Code, sections 379, 380 and 381, may be tried sum- 
marily where the value of the property stolen does not exceed fifty 
rupees, S. 260 ... ... ... ... ... 270 

payment to innocent purchaser of money found on person convicted 
of, S. 519 ... ... • ... ... 470 

theft after preparation to cause death ; theft after preparation to 
cause restraint ; theft after preparation to cause fear or hurt ; 
forms of charges, Sch. V. 28 ... ... ... 616 

Tuief, issue of order to habitual, to show cause against security for good 

behaviour, S. 110 ... ... ... ... IIT 

Thieves, arrest of persons who are by repute habitual, S. 55 ... '... 83 

Things found under search-warrant issued at request of oflicer in charge of 

a Police-station, disposal of, S. 166 ... ... ... 171 

• moveable, to be produced in evidence, to be forwarded, on commit- 

• ment to Court of Session or High Court, S. 218 ... ... 23 i 

Thing in respect of which offence committed, to bo stated in charge, S. 222 213 

Threat ; security for keeping the peace on conviction of tbroatening in jury 

to person or property, S. 106 ... ... ... 112 

to induce confession, not to be made during police investigation, 

S. 163 ... ... ... ... 164 

Threats not to be used to accused to induce or prevent disclosure, S 343 ... 333 

Thug, certain per.sons bound to give information regarding resort of, S. 45 .. 73 

offence of being a, and offence of being a thug and committing mur- 
der; where triable, S. 181 ... ... ... 195 

Time of sitting, power to frame rules for Benches as to, S. 16 ... ... 52 

conditional order for removal of nuisance within a fixed, S. 133 ... 132 

order to person causing nuisance, to appear at a fixed, ih. 133 

S 2 >ecilied, compliance with order for removal of nuisance within, S. 13 d 136 

summoning jury to attend at fixed, for inquiry into propriety of order 
for removal of nuisance, S. 138 ... ... ... 138 

for return of verdict of jury for inquiry into propriety of order for 

removal of nuisance, fixing, ih. ... ... ... .. ih* 

requiring performance within a specified, of act directed by order for 

removal of nuisance, on order being made absolute, S. 140 ... 140 

procedure on absolute order for removal of nuisance not being obeyed 

within fixed, ih, ... ... ... ... ihm 

procedure on jury inquiring into propriety of order for removing nuisance 
not returning verdict in proper, 8. 141 ... ... Ill 

due, order in urgent cases of nuisance may be passed ex-parte when 

notice cannot be served in, S. 144 ... ... ... 143 

fixing, for appearance of parties to dispute concerning land, <fec. S. 145 146 

before commencement of inquiry or trial, power to record statements 
and confessions made at any, 8. 164 ... 167 
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, PAGE 

Time, particulars as to, to be stated is charge, S. 222 ... ... 2 13 

of bolding sittings of High Court, S. 33 Jj ... ... 322 

of pronouncing judgment, S. 366 ... ... ... 2(^7 

and place of execution of sentence of whipping, S. 390 ... ... 383 •. 

for hearing appeal, notice of, S. 422 ... ... ... 405* 

reasonable, to be allowed for substantiating claim to be dealt with as 

ah European British subject, S. 453 ••• ... ... 423 

Sec Dirte. 

Titles, cfbcial, powers mav be conferred on classes of officials generally by 

tlieir, S. 30 " ... ^ ... ... ... 69 

Towx, proclauiatioii requiring appearance of absconder, to bo read and affixed 

in, S. 87 ... ... ... 100 

See Presideyicy-ioton. 

Trxtes, conditional order for suppression of noxious, S. 13*3 ... 132 

TjiA::«srEii of cases by District or Sul>-divisiunal Magistrates, R, 192 ... 203 

by Magistrate of the first class specially empowered, ih. ... ih, ' 
of case, l^lagistrate not to examine complainant before, when com- 
plaint is presented in writing, S. 200 ... ... 215 

• receiving Magistrate not bound to re-examine com- 
plainant on, ih, ... ... ... ib, 

to a High C^urt ; trials of cases on, may, if the Court so direct, 

be by' jury, R. 267 ... ... 279 

of a])peals by District Magistrate, S. 407 ... ... 397' 

of trial of European British subject from Court of Session to High 

Court, S. 449 ... ... 422 

of lunatic prisoner to public Lunatic Asylum : appointment of 
commission thereupon ; duties of commission, S. 47-1 ... 412 

District Magistrate receiving contempt cases, &c., mentioned in 
section 195 may transfer them, 8. 476 ... ... 443 

of criminal cases or appeals, power of High Court to order : grounds 
on winch this power may be exerci>ed ; procedure to be observed 
by High Court when it tries case itself ; applications for transfer, 
liow made ; payment by accused of prosecutor’s costs ; notice 
of a]jplicatiou j saving of prosecutions of Judges and public 
servants, S. 526 ... ... ... ... 480 

power of i.oeal Government to order: receiving Court how to deal 
with case, S. 527 ... ... ... ... 484 

District or Sub-divisional Magistrate may withdraw and J’efer 

cases, S. 528 ... ... ... ... ih. 

Local Government may authorize District Magistrate to withdraw 

classes of cases, zi. . , .. ... ih, 

proceedings not vitiated when Magistrate not empowered transfers 
case, S. 529... ... ... ... ... 4S6 

Tbanslation, English, of record of inquiry, to be forwarded, when commit- 
ment is to High Court, S. 218... ... ... 231 

authenticated, of evidence given in English in mufassal, when * 

to form part of record, S. 356 ... ... ... 316 

of judgment, to be given to accused, S. 371 ... ... 361 

when to be tiled with the record, S. 372 ... 363 
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page; 

TbanspoutatioN’, offences punishable with, ‘4 Warrant-cases,*’ S. 4 ... 43 

• Assistant Sessions Judges may not pass sentences of, for 

, more than seven years, S. 31 ... ... ... GO 

commencement of, when imprisonment and transportation 
are awarded on a sirnultaneous conviction of several 
olTences, S. 35 ... ... ... 65 

sentences of, can be for not less than seven years, *S. 35 
note ... ... ... ... ,,, 66 

sentence of, for life as an aggregate punishment, ib. .. ib. 
offences not punishable with, may be tried summarily, 

S 260 ... ... ^ 270 

for life. High Court may commute capital sentence on preg- 
nant woman to, S. 382 ... • ... ... 368 

execution of sentences of, S. 383 ... ... ... 369 

sentence of, passed on escaped convict, when to take effect ; 
such sentence to be deemed severer than one of imprison- 
ment, S. 396 ... ... ... 387 

sentence of, on offender already sentenced for another* 
offence ; when to commence, S. 307 ... ... 388 

commutation of sentence of, 8 402 ... - 392 

for life ; commitment of Europ(*an British subject cliarged 
in miifassal with offence punishable with, to be made to 
High Court, S. 447 ... ... ... 421 

for life, lligh Court when may try European British sub- 
ject cliarged in mufassal with offences not punishable 
with, S. 418 ... ... ... ib» 

Treastjue-Tiiove Instructions of the Government of Bengal with regard to 

property in, S. 52Hnofe ... ... ... ... 478 

Trial, regulation of place and modes of, S. 5 ... ... ... 44 

Trials, framing of rules regarding the constitution of Benches of Magistrates 

for conducting, 8. 16 ... ... ... ... 52 

Trial, sentence in cases of conviction of several offences at one, S. 35 ... 65 

cases involving lieavy cumulative punishment, not necessarily to be sent 

to a higher Court for, ib. ... ... ... ib. 

summons to produce document or other thing required for the purposes 
of any, 8. 94 ... ... ... ... * ... 106 

proeeduj'e as to production of document in custody of Postal or Tele- 
graph Department required for pur 2 )Oses of any. S. 95 ... ib. 

issue of search-warrant when required for purposes of any, S. 90 ... 107 

Trials in snmmons-cascs, inquiry as to truth of information regarding appre- 
hended breach of the peace, to be conducted as, 8. 117 . ... 122 

in warrant-cases, inquiry as to trutli of information regarding a])])re- 
hemlcd breach of good behaviour, to be conducted as, except that 
no charge need bo framed, ib ... ... ... ib. 

Trial as to proju iety of oider for removal of nuisance, ajiplication for jury 

for, 8. 135 ... ... ... ... ... 136 

under Chapter xv ; police investigation into cognizable cases, limited 
to cases in which Court has power of, 8. 156 ... ... 158 

power to record statements and confessions made at any time before 
commencement of, S. 164 ... ... ... 167 

record of confessions to be scut to Magistrate who is to conduct, ib, ... ib. 
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Trial, Court may use police diaries at «i, S. 172 ... ... ... 17(> 

or inquiry, ordinary place of, S. 177 ... ... ...* 101 

in any Sessions Division, power to order, S. 178 ... ... 1^ 

in place where act is done or where consequence ensues, S. 179 ... ih* 

place of, where act is an offence by reason of relation to another 
offence, S. 180 ... ... ... 194 

of odences of being a thug, belonging to a gang of dacoits, escape 
from custody, &c. ; place of, S. 181 ... ... ... 195 

of criminal misap])ropriation and criminal breach of trust, place of, ih» ih, 

of offence of stealing, where may be held, ib, ... ... ib. 

place of, when scene of offence uncertain ; when offence committed 
})artly in one local area and partly in another ; when offence con- 
tinuing ; and when offence consists of several acts done in different 
local areas, S. 182 .. ... ... ... 195 

of offence committed on a journey, place of, S. 183 ... ... 196 

Trials of offences against liailway, Telegraph, Post Office and Arms Acts 

may he held in Presidency-towns, S. 184 ... ... ... 197 

TEiAii, place of, to be decided by High Court in case of doubt, S. 185 ... ib, 

of offence committed beyond British India, power to direct copies of 
depositions and exhibits to be received in evidence at, S. 189 ... 200 

before a Magistrate, accused not to be discliarged on inquiry into 

sossions-case if Magistrate thinks he should be placed on, S. 209 ... 226* 

by Court of Session or High Court, custody of accused pending, S. 220 239 

when may be proceeded with immediately after alteration of charge, 

S. 228 ... ... ... ... ... 245 

when may be suspended, on alteration of charge, S. 229 ... ... 210 

stay of, on alteration of charge, if prosecution of offence in altered 
charge require previous sanction, S. 230 ... ... ih, 

recall of witnesses on alteration of charge after commencement of, 

S. 231 ... ... ... ... ... ib, 

of summons-case procedure to he observed in, indicated, S. 241 ... 255 

of warrant-cases procedure to be observed in, indicated, S. 251 ... 262 

Trials before High Court, to be by jury, 8 267 ... ... . 279 

of cases transferred to a High Court may, if the Court so direct, be 

by jury, iT). ... .. ... ... 280 

before Sessions Court, to he by jury or with assessors, S. 268 ... ib. 

Local (iovenunent may order, to bo by jurj'', 

S. 209 ... ... ... ih, 

to bo conducted by Public Prosecutor, S. 270 .. 2S1 

before High Courts and Courts of Session, commencement of, S 271 284 

by same jury or assessors of several offenders in succession, S. 272 ... 2S5 

before High Court, number of jury in, S. 274 ... ... ... 286 

Court of Session, number of jury in, ib, ... ... ib, 

before Court of Session of persons not Euroj^eans or Americans, con- 
stitution of jury for, S, 275 ... ... ... 287 

by jury ; procedure when juror ceases to attend, S 282... ... 29b 

trial to commence anew when a change has been made in the 
jury in consequence of a juror absenting himself, ih, ... ih, 

with assessors \ assessors how chosen, 8. 284 ... ... ib, 

procedure when an assessor is unable to attend, S. 28f5 i^, 

proceedings to be stayed and new trial held when all 
the assessors absent themselves, ib, ,,, ... 292 
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TniAlrS, jury or assessors to attend until conclusion of, S. 295 ... ... S02 

01 European British subjects by Hith Court, power to appoint "^placo 
of, S. 336 ... ... ... ... 323 

of person who has accepted tender of pardon, S. 339 ... ... 328 

not to be stayed because accused doe% not understand the proceedings, 

S. 341 ... ... ... ... ... 329 

power to postpone or adjourn, S. 344 ... ... ... 334 

of persons previously convicted of qertain offences against coinage 
stamp-law and property, S. 318 ... ... ... 340 

procedure on detention of offender attending Court after cpmmence- 
ment of, S. 351 ... ... ... ... 343 

(other than summary trials) in the mufassal, manner of -recording 
evidence in, indicated, S. 354 ... ... ... 344 

of certain offences by first and second class Magistrates, record of 
evidence in, S. 355 ... ... ... ... 345 

of certain offences by first and second class Magistrates, discretion as 
to manner of recording evidence in, S. 358 ... ... 349 

of other cases in mufassal, record of evidence in, S. 359 .... ih, 

Tjiial after previous acquittal or conviction, S. 403 ... ... 392 

Court hearing a})peal against acquittal may direct commitment of 

accused, S. 423... ... ... ... ,,, 406 

validity of, when person who is not an European British subject is 

dealt with as such, S. 455 ... ... ... ... 426 

by Magistrate ; procedure on, when accused appears insane, S. 461 ... 433 

by Court of cession or High Court of fact of unsoundness of mind, 
when accused is lunatic : such trial to be deemed part of accused’s 
trial before the Court ; postponement of trial after trial of fact of 
unsoundness, S. 4G5 ... ... ... ... 434 

postponed on account of accused’s unsoundness of mind, resumption of, 

S. 467 ... ... ... ... ... 436 

to proceed when accused who has been insane is callable of making 
his defence, S. 468 ... ... ... ... 437 

procedure when accused is sane at time of, but was not so when ho 
committed offence, S. 469 ... ... ... ib. 

stay of, pending return of commission, S. 508... ... ... 469 

in wrong place, effect of holding, S. 531 ,,, 487 

See l^Gio Trial ; Summary. 

Tutbunal, complaint when to be returned for presentation to proper, S. 201 217 

Tjioops, military bazars at cantonments and stations occupied by Madras and 

Bombay, S. 1 ... ... ... ... ... 38 

See Army ; Soldiers. 

Tbuth of information regarding apprehended breach of the peace or of good 

behaviour, inquiry as to, S. 117 ... ... ... 122 

procedure when record of accused’s examination is made conformable 
to what he declares is, S. 364 ... ... ... ... 358 


U. 

United KlNanOM of Great Britain and Ireland ; certain persons naturalized, 

&c., in, “ European British subjects,*’ S. 4 ... 43 
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Unlawful measures wiHi objeet of eommittinsf broach of the peace, securitj 

on conviction of person faking, S. 106... ... 112 

Assemblies to disperse on command of Magistrate or officer in 

charge of Police-station, S 127 ... ... 12© 

dispersion of, by civil force, S. 12S 130 

military force, S. 129 .. ... ih. 

procedure in reference to disperson of, by military 
force, S. 130... .. ... ... 131 

power of military officer to disperse, S 131 ... ih. 

protection against prosecution for acts done in dis- 
p(‘rsing, S. 132 ... ... ... ih. 

obstruction, conditional order fdr removal of, S. 133 132 

UNLVwriir, coMiniLsouY Lvn’ioini, compoundalde, S. 315 33»^ 

Unlawfully obtained, searcli of place suspected to contain property, S. 98 .. lOS 
Unnatubal offence, Circular issued for guidance of IJengal police in cases of 

suspected, S. 171 note ... ... ... 182 


V. 


Vacant, duties of successor, on office of District Magistrate becoming, S. 11 
Vaci UJONDs, arrest of, S 55 

Yaciuants, Euroi)ean, may be arrested by police, S. 51 note 

and suspected persons, i^sue of order to, to show cause against 
security for good behaviour, R. 109 ... ... 

European, security for good behaviour of, R. Ill 
European Dritisb subji'ct being, lose their privileges, S. 113 note 
Vakil of High Court, a “ Plcadcu'”, when authorized, S. 1 
Validity of impiiry, commitment or trial wlien person who is not an 
Eiiioj)ean Pritisb subject is dealt with as such, S. 155 
Vendobs of stolen property, certain persons bound to report residence of, 

S. 45 ... ... ... 

Vebdict of jury for inquiry into propriety of order for removal of nuisance, 
fixing time ior return of, S. 138 

procediiie on jury inquiiing into propriety of order for removing 
^ nuisuicc not returning, R. Ill 
of jury, to be delivered by foreman, S 280 
of not guilty, ^vlien Court may direct jury to return, S. 289 
jury to return, S. 299 

retiicment of jury to con‘<ider, S. 300 ... 

ot jury, deliNery of, S. 301 

delivery of, after retirement for further consideration, S. 302 

to be given by jury on each charge, S. 303 

Judge may question jury in order to ascertain, ih. ... 
of jury, amending, S. 301 

in High Court, when to prevail, S. 305 

in Court of Session, when to prevail, S. 306 

procedure when Judge disagrees, S. 307 
of jury may be altered or reversed on appeal, only on ground of 

misdirection, S. 423 ... 

Vessel, included iu “ Place,” S. 4 
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View, arrest by private persons of persons committing non- bailable and 
•cognizable offence in their, S. 59 

Police-officer may jirevent injury to public property attempted in his, 
S. 152 ... 

by jurors or assessors, S. 293 

jurors and assessors to be conducted back to Court after, ih, 
necessity of taking, a reason for High Court’s exercising power' of 
transfer, S. 526 

Village, certain persons bound to give information regarding residence of 
receivers or vendors of stolen property in, S. 45 ... .... 

certain persons bound to give information regarding resort of, thug, 
robber, escaped convict or proclaimed offender in, or in passage 
through, ib, 

certain persons bound to give information regarding commission of 
or intention to commit riori-bailable offence in or near, ib. 
certain persons bound to give information regarding occurrence of 
sudden or unnatural death in, ib. ... •«. 

in section 45, includes “ village-lands”, ib. 

proclamation recpiiring appearance of absconder, to be read and 
adi.xed in, S S7 

Sec Head a of Villager ; Police-oncers. , 

ATtll AGE^iTEAm^iAN, see Heads of Villages. 

Vi i.r.AGE-WATCiiMAK, houtul to report certain matters, S. 45 ... 

VisrTrNG a jmrticular place, order in urgent case of nuisance may be directed 
to the Public wlicn, S. 141 ... 
lunntie prisoners, S 472 

VisiTOHS of Lunatic Asylums, to visit lunatic prisoners at least once in every 

six months, and to submit report to Local 
Government, ib. 

certificate by, that prisoner is capable of 
making his defence ; procedure on : such 
certificate receivcable as evidence, S. 473 .. 
certificate by, that prisoner might with 
safety be discharged, S. 474 

Voluntary confession during police investigation, not to be prevented, S. 103 
recording Magistrate to ascertain whether confession before* 
inquiry or trial is, S. 164 
Voluntarily, s('e Grievous Ih^rt ; Hurt. 

Volunteers, requisition of assistance of persons not being for dispersion 

of assembly, S. 12S 

on officer commanding, for dispersion of 
assembly, S. 130 

protection of, against prosecution for acts done under Chapter 
ix. IS. 132 

acting under military authority in aceordanen with an order under 
Chapter ix. to be deemed as not having tuorobjr committed an 
offenoe, 

Voyage, place of trial of offence committed on a, S. 183 , ... 

\Sf • 

Waoino Wab against the Queen ; form of charge, Sch. V. 28... 

Ill 
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Waeeant, name of offence and case for and in which a Police-officer may 

arrest without, S. 4 ... 43 

and in which a Police-officer may not i 
arrest without, ib. ... ib. 

of arrest, aid to person other than a Police-officer, executing, S 43 71 • 

search of premises by holder of, S. 47 ... 76 

procedure where ingress to premises not obtainable by 

holder of, S. 48 ... ... ... ib* 

procedure where cannot readily be procured and ingress 

to premises for purpose of search not obtainable, ib. ib, 
search of arrested persons when bail not taken, and whether 
arrest made under or without a, S. 51 ... ... 77 

AniiKST Without, 

when police may arrest without, S. 54 ... ... 78 

deputation of subordinate Police-officer to make an arrest 

witliout, S. 5G ... ... ... ... 85 * 

arrest in other jurisdiction without, S. 58 ... ... ib. 

without : party to be taken before Magistrate or officer in 

charge of Police-station, S. GO ... ... 86 

period of detention in custody in cases of, S. 01 ... 87 

report to Magistrate, S. G2 ... ... ... 88 

arrest by Magistrate, or in bis presence, of persons for whoso * 
arrest he is competent to issue, S. G5 ... ... 89* 

OF Abiiest 

form of, S. 75 ... ... ... 04 

continuance of, *6. ... ... ... ib. 

fee for, S. 75 ?tote ... ... ... 04 

security from persons apprehended under, S. 76 ... 96 

to whom directed, S. 77 ... ... ... ib. 

execution of, when directed to several persons, ib. ... ib. 

direction to landholders, &c., of, S. 78 ... ... 07 

directed to a Police-officer; execution of, S. 70 ... ib. 

notification of substance of, S. 80 ... ... 08 

speedy i^roduction before Court, of person arrested 

under, 8. 81 ... ... ib. 

where may be executed, S. 82 ... ... ... ib. 

forwarded to Magistrate for execution outside jurisdic- 
tion, 8. 83 ... ... ... ib. 

directed to Police-officer for execution outside jurisdic- 
tion, S. 84 ... ... ... ... 09 

procedure on apprehension of person under, outside 
jurisdiction, S. 85 ... ... ... 

procedure of ^lagistrate on production of person under, 

outside jurisdiction, S. 86 ... ... ... 100 

proclamation for person absconding to prevent execution 
of, S. 87 ... ... ... ih. 

restoration of attached property on ablconder’s proving 
absence of intention to avoid execution of, S. 89 ... 10.3 

ill lieu of or in addition to summons, issue of, S. 90 ... 104 

power of Court to take bond for appearance of person for whose 
arrest it may issue, S. 91... ... ... 105 
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Waehant issue of, on breach of bond for appdbrance, S. 02 

provisions in Chapter vi. generally applicable to any, 
S. 93 

of person likely to cotmnit breach of the peace, S. 108 
directing production of party required to show cause under sec- 
tion 107, 109 or 110, when in custody ; issue of, S. 114 , ... 

for arrest of party required to show cause under section 107, 109 
01*113; issue of, 

issued under section 114 to be accompanied by copy of order under 

section 112, S. 115 

inquiry as to truth of information, on 
execution of, S. 117 

directing detention pending orders of higher Court ; Magistrate 
when to issue, in case of failure to comply with order for security 
under section 100 or 118, S. 123 ... 
issue of, on application of surety to cancel bond for peaceable 
conduct or for good behaviour, 8. 126 
arrest without, in view to preventing cognizable offence, S. 151 ... 

search without, for weights and measures suspected to be false, 
S. 153 

for appearance, Magistrate when to issue, S. 204 
fee chargeable thereon, 8. 204 note.,, 

accused, if in custody, to be remanded by ; on postponement or 
adiournment of proceedings, S. 314 
issue of, in case of sentence of death, 8. 381 

for execution of sentence of transportation or imprisonment, to 

be forwarded to jail, 8. 883 
of imprisonment direction of : with 

whom to be lodged, Ss. 381, 

385 ... ... 370, 

for levy of fine, issue of, S. 386 

effect of, 8. 387 ... ... ... 

who may issue, 8. 389 

to be returned to Court, on execution of sentence, 8. 400 ... 
for levy of maintenance allowance, 8. 488 . . 

of coininitmeiit, previous couviction may bo proved by production 
of, 8. 511 

for attacbment and sale of moveable property in view to recover- 
ing penalty of bond : issuing ; where may be executed, S. 6L4 ... 
Table showing for certain ofibnees whether a warrant or a summons 
should ordinai’ily issue in the first instance, Sch. II. 
of arrest : form of warrant, and of endorsement upon it, Sch. V. 2 
of attachment to compel aj)pear,ance, form of, Sch. V. 6 
in the first instance to bring up a witnean, form of, Sell. V. 7 
to search after iiiforniatiou of a particular oiFoiice, form of, 
Sch. V. 8 ... . 

to search suspected place of deposit, form of, Sch. V. 9 ... ... 

of commitment on failure to find security to keep the peace, form 
of, Sch. V. 13 ... ... ••• 

of commitment on failure to find security for good behaviourn lorm 

of, Sch. V. 14 ... ... ••• ••• 
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WABniiirF to d(scharge person im|p||spned on failure to give seourity, 

of, Soh V. 15,43 M* ... 60«; 022 

of attachment in case o^^spute as to possession of {ancl, <&e. ; . ^ 

form of, Sch. V. 23 ... ... 012 . 

of commitment on U sentence of imprisonment w fine if )pi|ased by ’ * 

a Magistrate, form of, Sch. Y. 29 ... .. ... 016 ’ 

of imprisonment on failure to recover amends by distress, form of, 

Sch. V. 30 ... ... ... G17 

of commitment under sentence of death, form of, Sch. Y. 84 ,,, 618 

of execution on a sentence of death, form of, Sch Y 85 ib, 

after commutation of a sentence, form of, Sch. Y. 36 ... ... 619, 

to levy fine by distress and sale, form of, Sch. Y. 37 ... tb, 

of commitment in certain cases of contempt when a fine is imposed, 

form of, Sch. Y 38 .. ... 620 

by Magistrate or Judge for refu'^ing to answer, in 

cases where there is no fine ; form of, Sch Y^39 ib, * 

. of imprisonment on failure to pay maintenance, form of, Sch. V. 40 621 ' 

to enforce payment of maintenance by distress and sale, form of, 

Sch Y. 41 ... ... ... ... ib» 

to discharge a person imprisoned on failure to give security, 

Sch. Y. 43 ... .. ... 622 

of attachment to enforce a bond, form of, Sch Y. 44 ... iff, 

against a surety, form of, Sch. Y. 47 ... ... 623 • 

of the commitment of the surety of an accused person admitted to 
bail, form of. Sch. Y. 48 ... ... ... 624 

to attach the property of the Principal on breach of a bond to keep 
tljie peace, form of, Sch. Y. 50 ... ... ... ib^ 

of imprisonment <|n breach of bond to keep the peace, form of, 

Sch. Y. 51 ... .. ... ... 626 

of attachment and sale on forfeiture of bond for good behaviour, 
form of, Sch. Y. 52 ... ... . ib* 

of imprisonfnent on forfeiture of bond for good behaviour, foriU of, 

Sch Y. 53 ... ... ... ... 626 

See Arrest; Search; Process, 

WabWI^t-case, definition of, S. 4 ... ... ... ... 43 

■\Vaebaj?t-oases, tiials in ; inquiry as to truth of information regarding 

apprehended breach of good behaviour, to be conducted » 

as, S. 117 ... ... ... 

procedure to bo observed in trial of, indicated, S 251 
procedure for, applicable, with certain exoeptifonjb^^^tffiSi. \ jf 
mary trials, S. 2G2 ... . ... 

tender of pardon may be made ... 323^ 

officer taking evidence on comiission tcir IwvnSame powers 
as in trial 503 .«• ... 466 

WatcBman, see Village Watchman, 

Wat ; conditional orde/JEoc imttoval of obstruction or nuisance from, or for • ^ 
^ .. * *"* "fenjBing tafik or ’f^rell adjacent to public, S. 133 ... 132 

<^Betve, found upon an arrested person ; seizure and dispos$l^f> 

8. 53 ... ... ... , 78 

and other articles connected with police investigation, when to bs 

forwarded, S. 170 ... ^ i 








